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ABSTRACT
This research focuses on unfair and unsafe foods under the Unfair Commercial
Practices Directive (UCPD) and answers the research question: To what extent is the
Unfair Commercial Practices Directive equipped to protect the “average consumer”
from unsafe food products?
The food and drink sector is losing its competitive edge, resulting in a continuing trend
in fraudulent and unfair practices. This demonstrates that food fraud remains big
business. Herein, the UCPD aims to protect consumers’ economic interests and acts
as a safety net for foods compliant with the framework but still potentially misleading.
Whether food is misleading depends on the consumer. Although “average consumers”
are expected to be well informed, observant and circumspect, they still could be
misled, according to a consumer survey. It is concluded that the role of the UCPD can
be improved when it comes to food. To do so, policy- and research recommendations
are formulated; a first step would be to define common misleading terms and actions,
and to set guidelines on minimum amounts of highlighted ingredients. A food fraud
regulation should be considered as addition to the framework. Alternatively, an
indicative list of unfair practices can be added to the UCPD and a Parliamentary
Committee can be set up to advise national courts. Accordingly, national control,
enforcement and sanctioning need to be increased. Further research should be
conducted on food-related rulings under the UCPD and consumer concepts. Moreover,
comparable surveys should be performed on a grander scale, with different target
groups and methods.

Keywords: food fraud, food safety, unfair commercial practices directive, UCPD,
consumer protection, the average consumer, misleading food
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EXECUTIVE SUMMARY
This report describes the concept of food safety in the light of the Unfair Commercial
Practices Directive (hereafter: UCPD). Unfair or fraudulent practices in the food chain
put public health and the internal market at risk. A continuing trend in fraudulent and
unfair practices demonstrates that food fraud remains big business and that the
framework’s effectiveness is not yet optimal. The research question answered in this
report is: To what extent is the Unfair Commercial Practices Directive equipped to
protect the “average consumer” from unsafe food products?
Descriptive literature research and a Dutch online consumer survey with mixed
questions provides qualitative and quantitative data to guide the study. Results are,
in the first place, descriptive. The following findings are important:
➢ The UCPD primarily protects consumers’ economic interests and secondary public
health. It acts as a safety net, considering that products can comply with the
legislative framework but still mislead consumers.
➢ The UCPD’s legal-based approach interacts with the science-/risk-based approach
of other food safety legislation to achieve the common goal to protect consumers.
➢ Unfair practices may threaten public health when manufacturers economize on
hygiene measures or lower their products’ (nutritional) quality.
➢ Foods resulting from unfair and fraudulent practices occurring under the radar may
become available on the market. Foods can be compliant and still be deemed
misleading.
➢ Whether food is considered misleading can differ from consumer to consumer.
According to the European Court of Justice, the “average consumer” is observant
and studies food information carefully.
➢ From the consumer survey, it was found that 83,3% identify with the definition of
an average consumer. Of these, 24,1% always reads the front-of-pack label
information. Only 3,7% always reads the back-of-pack label information.
➢ Participants were shown the front- and back-of-pack labels of six products
compliant with the regulatory framework and have a potentially misleading
element. Over the six products, 42,8% of the average consumer respondents
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indicate that they feel misled by the product, even though an average consumer
is hard to mislead.
These findings acknowledge that the UCPD has a fair share in protecting the average
consumer from unsafe foods. The UCPD presents a hurdle in preventing unsafe foods
from entering the market, but the regulatory framework has not (yet) reached its
optimal efficiency. To improve the regulatory framework’s effectiveness, six policy
recommendations are presented:
1. Adopt food fraud-specific legislation to eliminate ambiguities in determining
whether a case should be judged under the UCPD or the General Food Law.
2. Introduce an “indicative list” in the UCPD of unfair commercial practices containing
recurring issues.
3. Institute a guiding committee in the European Parliament on the UCPD that can
give guidance in analyzing the UCPD. This approach has proven helpful in the past.
4. Define frequently seen misleading terms, for example, “traditional,” “natural,” and
“fresh,” and set rules on minimum amounts of highlighted ingredients.
5. Define “misleading,” “food fraud,” and “adulteration” to ease judgments on
potential misleading, fraudulent or adulteration cases.
6. Increase national control, enforcement and sanctioning of misleading and
fraudulent practices.
Further research is needed on food-related rulings in national courts to compose the
recommended indicative list in addition to the UCPD’s blacklist. Also, a comparative
analysis of national legal instruments on unfair commercial practices can be
conducted. Then, a survey compared to the one conducted for this research can be
held, but in a group of merely vulnerable consumers. In addition, a follow-up can be
done in which consumers are interviewed rather than asked to fill in a survey. Lastly,
more research is needed on the average consumer concept.
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LIST OF ABBREVIATIONS
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Back-of-pack
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European Commission
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Food Business Operator
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Food Information to Consumers Regulation; Regulation
(EU) No 1169/2011
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Front-of-pack
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Gross Domestic Product
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General Food Law; Regulation (EC) No 178/2002
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1. CHAPTER 1: INTRODUCTION
This introducing chapter presents the research topic of food safety under the Unfair
Commercial Practices Directive on the hand of the problem statement, topic
relevance, main research question and sub-questions, research method, research
design and relevant explanatory definitions.

1.1.

Problem statement and relevance

Food safety has been a topic of interest to humanity for as long as food materials
have been handled, prepared, stored and consumed. Food safety incidents may bear
serious consequences. For example, it is believed that a type of foodborne Salmonella
killed Alexander the Great in 323 B.C.1.
Nowadays, food safety is considered an entire scientific discipline that covers all
actions related to food handling, processing and regulation that prevent foodborne
illnesses. It is mainly the act of prevention instead of mitigation that is important
since foodborne illnesses tend to put a significant burden on public health and
contribute significantly to health care costs2. The rapid development of determination
and extermination technologies for food-borne risks and accompanying food
legislation make most foodborne risks preventable.
Moreover, food is an essential trade product in the European internal market, which
depends on the free movement of safe and wholesome foods3. The food and drink
industry is the largest manufacturing sector in the European Union (EU) economy with
a strong presence in the 27 Member States, with over 4,25 million EU inhabitants who
are directly involved in this sector as workers. The industry processes 70% of EU
agriculture produce and accounts for 7% of the European gross domestic product
(GDP)4. Nonetheless, the European Economic and Social Committee (EESC) notes
that the food and drink sector is losing its competitive edge 5. At the same time,
competitiveness is an essential factor for the functioning of the internal market. This
leaves businesses with the need to generate competitive advantages over their
competitors.
Such competitive advantages may, for instance, be created by producing products of
outstanding quality or with a lower, competitive price point. Both can be achieved
genuinely. However, a more dubious approach for these businesses to regain or

1

University of Maryland Medical Center (1998). Intestinal Bug Likely Killed Alexander the Great.
Scharff (2012). Economic Burden from Health Losses due to Foodborne Illness in the United States.
3
As established by the Single European Act of 1986. See also section 2.2.1 on the free movement of goods.
4
European Economic and Social Committee (2015). Food and drinks sector.
5
European Economic and Social Committee (2015). EESC opinion on An EU Industrial Policy for the Food and Drinks
Sector.
2
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maintain their advantage is to commit unfair commercial practices or otherwise
fraudulent practices. These acts are, in some cases, somewhat of a last resort for
businesses to maintain their marketing position. This need for competitive advantage
contributes to the existence and perseverance of unfair commercial practices from
business to consumer. The Council of Europe (hereafter: the Council) has noted that
fraudulent and unfair practices in the agri-food chain often led to public health risks
and financial losses to consumers and food businesses. The yearly cost of fraudulent
food practices worldwide is estimated at 30 billion EUR 6 . Accordingly, fraudulent
practices may significantly impact public health, consumer protection and legitimate
trade.
The existence and functioning of food- and consumer-related legislation are of utmost
importance in protecting the food industry and all 450 million European consumers7.
The current food- and consumer legislative framework aims to contribute to the health
and well-being of all European citizens by regulating food safety and consumers’ social
and economic interests8. It also strives to provide consumers with a high level of
protection and safeguard their financial interests while protecting full market access
and freedom of choice between various products9. Consecutively, consumers have the
right to make informed and undeceived choices in purchasing foodstuffs under the EU
legislative framework. This right to make informed choices without being misled
appears in the General Food Law 10 (GFL), the Food Information to Consumers
Regulation11 (FIC), and the Unfair Commercial Practices Directive12 (UCPD).
Regardless of the wide range of food and consumer protection legislation in place, the
problem of fraudulent and unfair practices from business to consumer seems to
persevere13. This is because the (economic) motivations to commit to such practices
6

Council of the European Union (2019). Communication. Next steps in how to tackle fraudulent practices in the agrifood chain.
7
EuroStat (2020). News release: EU Population in 2020: Almost 448 million.
8
This aim is further explored in Chapter 2
9
Treaty on the Functioning of the European Union, Article 169
10
Regulation (EC) No 178/2002, Articles 8, 16
11
Regulation (EU) No 1169/2011, Articles 3(1), 7
12
Directive 2005/29/EC, Articles 5(4), 6, 7
13
See amongst others: BEUC (2018). Food Labels: Tricks of the Trade.; New Food Magazine, (n.d.). Food fraud – an
evolving crime with profit at its heart.; Spink (2021). Food fraud criminology; and caselaw as described in Section
3.4.3.
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continue to exist. The motivations are backed by the relatively low chance of being
detected because of authorities’ difficulty intercepting fraudulent practices.
Fraudulent or unfair food information practices may cause disadvantages for the final
consumer in the food chain. Consumers are critical as a central stakeholder in EU
consumer and food legislation. Though, there is no common, unilateral definition of a
consumer. Two frequently used consumer notions relevant to unfair commercial
practices are the concept of an “average consumer” and the “vulnerable consumer”.
Taking differences between consumers into account in creating legislation is a
complex task, amplified by the lack of scientific consensus about the different
consumer notions. Before, it has been recommended to conduct more research on
the correlation between the characteristics of certain groups of consumers and the
likelihood of being specifically vulnerable to specific (unfair) commercial practices14.
The continuing trend in cases involving unfair, unsafe and adulterated food products15
demonstrates the historically tense pattern of consumer vulnerability to dangers
posed by dishonest food practices that originate from manufacturers who are willing
to compromise the safety of their products for profit to the company16. Continuation
of these practices gives rise to the question of to what extent the current European
legislative framework achieves its purpose of protecting average consumers from
unfair commercial practices and the potential product thereof: unsafe foods.

14

Van Dyck and Stuyck (2006). Confidence through Fairness?: The New Directive on Unfair Business-to-Consumer
Commercial Practices
15
See examples given in Sections 3.3.2. and 3.4.3.
16
Asomah and Cheng (2018). Food crime in the context of cheap capitalism.
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1.2.

Research questions

The descriptive analysis in this thesis research will shine a light on the suitability of
the Unfair Commercial Practices Directive (UCPD) to protect consumers from unfair
and unsafe foods. It aspires to give recommendations about the future of food safety
under the current legal framework. Furthermore, the “average consumer concept” is
discussed. A group of consumers is analyzed in the light of this concept and whether
they are susceptible to unfair labeling practices via an online qualitative and
quantitative consumer survey. The research questions this thesis research is built on
are:
To what extent is the Unfair Commercial Practices Directive equipped to
protect the “average consumer” from unsafe food products?

The main research question will be answered by the guidance of six sub-questions.
The first two sub-questions are answered in Chapter 2 on the legal framework.
1. What is the role of the UCPD in the protection of average European consumers
from unsafe food products?
2. To what extent is there an interaction between the UCPD and other food safety
legislation?
Chapter 3 on Food Safety Food Fraud and Misleading Practices answers sub-questions
3 and 4.
3. How can unfair food practices become food safety problems under current food
legislation?
4. What are the similarities and differences between unsafe and unfair food
products?
Consecutively, Chapter 4 on the Consumer answers sub-questions 5 and 6.
5. What types of consumers are identified by consumer law and food law?
6. What is consumer behavior according to a quantitative consumer study and
does this match an existing consumer notion?

15

1.3.

Research method

1.3.1.

Literature research

The research carried out for this thesis is primarily desk research and can be qualified
as descriptive doctrinal literature research. The academic literature is obtained via
WUR-Library and Google Scholar. Used literature must be published in or after 2010
for relevance. Secondly, the (sub)title of the literature must contain at least one of
the following terms: “average consumer,” “consumer,” “UCPD,” “unfair commercial
practices directive,” “Directive 2005/29/EC”, “food safety,” “product safety,”
“unfair/misleading practices.” Lastly, the academic desk research contents must be
from an EU perspective. Supporting literature on the topic is used, which can be
scoped outside the EU. EUR-Lex and Curia are used to obtain texts of the relevant
pieces of legislation, and supporting empirical examples of case studies or rulings are
used to assess the functioning of the UCPD regarding food safety.

1.3.2.

Consumer survey

To support the literature research, a quantitative and qualitative consumer study is
carried out in an online structured survey with eight closed-ended topic-specific
questions, eight open-ended topic-specific questions and six closed-ended socialdemographic questions.
The survey is created in QuestionPro17 software and distributed via WUR university email, LinkedIn and social media18 to connect with a diverse group of consumers. The
survey provides insights into how well the questioned group of consumers matches a
specific consumer notion or if it may prove to be impossible to use on the clear notion.
Also, it explores what consumers consider “safe” foods and how important they deem
food safety. In addition, questions on the knowledge of unfair commercial practices
are asked and whether they think they are prone to be misled by products legally
produced under the current European legislation.

17
18

Accessible via <https://www.questionpro.com/>
I.e., Facebook, Instagram, WhatsApp and personal contacts

16

The survey reached 199 consumers but was completed by 138 consumers. Of these,
124 completed the full survey as self-identified “average consumers.” Responses of
self-identified “vulnerable consumers” were not taken into account when analyzing
the potentially misleading examples. Corresponding to these numbers, the margin of
error for the results filled in by the sample group that completed the survey is 8,8%.
This number is calculated by taking a population of 20.000; the optimal sample size
and margin of error do not change much for numbers greater than 20.00019. A 95%
confidence level was used. The open-ended questions are analyzed on a qualitative
basis and by assigning codes for keywords in respondents’ answers. Pearson
correlation tests in SPSS Statistics20 are used to find a significant correlation between,
e.g., certain age groups and whether they feel misled by specific food product labels.

19
20

Calculated according to the formula: MOE = z * √p * (1 - p) / √(N - 1) * n / (N - n)
IBM SPSS Statistics version 27, accessible via <ibm.com/products/spss-statistics>
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1.4.

Report structure

The thesis report is divided into five chapters. The current chapter has introduced the
topics of food safety, food law, unfair commercial practices, and the consumer’s role
in these. Furthermore, the problem statement, main research question, and subquestions were laid down. Lastly, the research method has been presented. Next,
Chapter 2 on “the Legal Framework” introduces the relevant pieces of law to answer
sub-questions 1 and 2. Chapter 3 on “Food Safety Food Fraud and Misleading
Practices” describes the concepts of food safety, food fraud and unfair commercial
practices and answers sub-questions 4 and 5. Chapter 4 on “the Consumer” will then
discuss consumers as the central stakeholder in this research. The average and
vulnerable consumer notions are described. This chapter also presents the qualitative
field research and answers sub-questions 5 and 6. Chapter 5 is the final chapter and
presents the research conclusions, strengths and weaknesses and an outlook for the
future, accompanied by research and policy recommendations. The main research
question: To what extent is the Unfair Commercial Practices Directive equipped to
protect the “average consumer” from unsafe food products? will be answered.
The last chapter lists the used literature, legislation and case law. Lastly, three
annexes are enclosed, where one can find summaries of relevant case rulings (Annex
I). The exact text of the consumer survey in Dutch and its English translation is
provided (Annex II), and the statistical analysis of survey results (Annex III).
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1.5.

Definitions

Although unfair commercial practices may be found in a wide range of products and
services, this research only focuses on food products. Some general and often used
terms defined in the General Food Law21 are provided in the interest of clarity and
uniformity.
Food or foodstuff
A food or foodstuff is defined as “any substance or product, whether processed,
partially processed or unprocessed, intended to be, or reasonably expected to be
ingested by humans. Food includes a drink, chewing gum and any substance,
including water, intentionally incorporated into the food during its manufacture,
preparation or treatment”. Additionally, it is defined as what is not food: feed, live
animals unless they are prepared for placing on the market for human consumption
(i.e., oysters), plants prior to harvesting, medicinal products, cosmetics, tobacco and
tobacco products, narcotic or psychotropic substances, residues and contaminants22.
(Un)safety
Food may be unsafe, meaning that its nature, substance or quality is so affected by
any means to render it injurious to human health23.
Food business
Food businesses produce foods. When speaking about food businesses, these include
any undertaking, whether for profit or not and whether public or private, carrying out
any of the activities related to any stage of production, processing and distribution of
food24.
Placing on the market
After the food has been produced it is placed on the market, this means the holding
of food or feed, for the purpose of sale, including offering for sale or any other form

21

Regulation (EC) No 178/2002
Regulation (EC) No 178/2002, Article 2
23
Regulation (EC) No 178/2002, Article 14
24
Regulation (EC) No 178/2002, Article 3(2)
22
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of transfer, whether free of charge or not, and the sale, distribution, and other forms
of transfer themselves25.
Consumer
The food finally ends with the final consumer; he is seen as the ultimate consumer of
a foodstuff who will not use the food as a part of any business operation or activity26.
In Court, the average consumer is taken as a base for rulings. The average consumer
is defined as reasonably well informed, reasonably observant, and circumspect, taking
social, cultural, and linguistic factors into account.

25
26

Regulation (EC) No 178/2002, Article 3(8)
Regulation (EC) No 178/2002, Article 3(18)
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2. CHAPTER 2: LEGAL FRAMEWORK
The second chapter presents the legislative framework relevant to food safety and
unfair commercial practices. First, the Treaty on the Functioning of the European
Union as the basis for further EU legislation is shortly explained. Subsequently, the
General Food Law, Food Information to Consumers Regulation, Claims Regulation and
the Unfair Commercial Practices Directive are explored to determine what place this
latter Directive has in protecting average consumers from unsafe food products and
how it relates to other regulations.

21

2.1.

Introduction

The current chapter explores the legislative framework on unfair commercial practices
regarding foodstuffs. Five legislation relevant to food and unfair commercial practices
will be discussed. These are EU-based, though it is to be noted that food regulations
also exist at the global level (e.g., by WHO27, CAC28) and at the national and corporate
(e.g., McDonald’s, Unilever) level. Additional national regulations result from the food
sector being a leading area in trade, in which the Member States want to have control
by the creation of rules on the national level. National and corporate regulation is
used to fill gaps in European legislation or add to it.
In the final section of this chapter, sub-questions 1 and 2 are answered. These
respectively are: What is the role of the UCPD in the protection of average European
consumers from unsafe food products? Subsequently, To what extent is there an
interaction between the UCPD and other food safety legislation?

27
28

World Health Organization, writes down resolutions and decisions on health-related topics
Codex Alimentarius Commission, lays down “food codes” that ensure that food is safe and can be traded
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2.2.

The Treaty on the Functioning of the European

Union
The Treaty on the Functioning of the European Union (TFEU) is one of the two primary
founding treaties establishing the institutional framework for the European Union
(EU). This Union is political and economic, consisting of 27 of 51 European countries29.
The TFEU provides a detailed basis for all European legislation. Understanding the
internal market and mutual recognition is essential for interpreting the subsequent
discussed legislation.

2.2.1.

The free movement of goods on the internal market

Two fundamental concepts for the existence of the Union and its legislation are the
internal market and the free movement of goods, services, persons and capital30. The
free movement of goods principle aspires that most goods should be enabled to travel
freely on the internal market. The TFEU describes courses of action through which the
free movement of foods is ensured.
To ensure the well-functioning of the internal market, it is laid down that the Union
shall adopt measures to establish or ensure the functioning of the internal market.
This internal market shall comprise an area without barriers in which the free
movement of goods is provided. The TFEU lays down harmonized regulations for EU
competition law to ensure fair competition between players in the internal market.

2.2.2.

The principle of mutual recognition

The TFEU provides a general framework for areas not covered by specific harmonized
rules31. In these areas, the functioning of the internal market is ensured by a form of

29

European Commission (n.d.). The European Union: What it is and what it does.
Treaty on the Functioning of the European Union, Titles I and II: The internal market, and The free movement of
goods.
31
Treaty on the Functioning of the European Union, Articles 34-36
30
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negative harmonization named mutual recognition 32 . The establishment of this
principle was a reaction to cases in which specific technical rules developed on the
national level imposed unnecessary obstacles to EU trade. One of the most relevant
rulings the CJEU held is the Cassis de Dijon case33 of 1979, in which the German court
stated that the French berry liqueur Cassis de Dijon could not be sold legally in
Germany because it did contain a “lower than permitted” amount of alcohol (±20%
vs. 32%) for liqueurs. It was argued that this would mislead the consumer. It was
claimed that the lower alcohol percentage would lead consumers to develop a quicker
tolerance for that type of alcohol compared to other liquors with higher alcohol
percentages.

32

As laid down in Regulation (EU) 2019/515 of the European Parliament and of the Council of 19 March 2019 on the
mutual recognition of goods lawfully marketed in another Member State
33
Case C-120/78 (Cassis de Dijon)
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2.3.

The General Food Law

The General Food Law (GFL)34 is one of the EU food law cornerstones. It is the primary
horizontal food safety-related regulation in the EU. It was developed to comply with
one of the top priorities of the EU, namely to safeguard public health via the regulation
of food processes and food products35. The creation of the GFL responded to two food
safety crises: the BSE crisis36 of the 80s and 90s and the dioxin affair37 of 1999.
Hence, the adoption of the GFL followed in 2002.

2.3.1.

Scope and objectives

The GFL aims to provide a basis for assuring a high level of protection of human health
and consumers’ interests concerning food while respecting the internal market38. It
defines the scope of food law that applies to all businesses in the food chain, from
farm to fork. It does not only apply to food but also to feed. Four key objectives of
the GFL may be identified for the achievement of its aim:
1. To provide a solid framework for Member States to ensure a coherent approach
to developing food legislation while allowing the free movement of goods
throughout the EU. This is achieved, e.g., via the provision of harmonized
definitions and standards.
2. To provide rules and principles regarding food safety to ensure that any food
product produced to be placed on the market is safe for human consumption.
Hence, the GFL introduced the farm-to-fork approach for food safety39.

34

Regulation (EC) No 178/2002
Regulation (EC) No 178/2002, Article 1
36
The Bovine spongiform encephalopathy (BSE) crisis led to the EU banning export of beef originating from the UK
from 1996 to 2006. Another more popular name for BSE is the mad cow disease.
37
A political scandal in Belgium that affected mainly poultry products containing PCBs (polychlorinated biphenyls)
and dioxins.
38
Regulation (EC) No 178/2002, Articles 1(1), 5(2)
39
Regulation (EC) No 178/2002, Article 1(3)
35
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3. To lay down responsibilities and obligations for food businesses, the key line is
that the food business operator bears responsibility for their products40.
4. To create an umbrella organization to watch food safety in the EU, the European
Food Safety Authority (EFSA) 41 . Also, an online system where food safety
issues within the EU can be publicly reported as a tool for food information
transparency was introduced, the Rapid Alert System for Food and Feed (RASFF
Portal)42.

2.3.2.

Key principles

The GFL lays down the “principle of informed choice,” which means that food law must
protect consumers’ interests and provide a basis for consumers to make informed
choices. It aims to prevent the occurrence of fraudulent and/or deceptive practices,
adulteration of foods and any other practices which may mislead the consumer43.
Consecutively, the “principle of food safety” lays down that food shall be deemed
unsafe if considered injurious to health or unfit for human consumption44. Another
core principle of the GFL is that the responsibility of food safety is laid with the food
business operator (FBO)45. These principles have become the central values in EU
food law.

40

Regulation (EC) No 178/2002, Article 14
Regulation (EC) No 178/2002, Article 1(2)
42
Regulation (EC) No 178/2002, Article 50
43
Regulation (EC) No 178/2002, Article 8(1)
44
Regulation (EC) No 178/2002, Article 14(2)
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Regulation (EC) No 178/2002, Article 17 & Article 19
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2.4.

The Food Information to Consumers Regulation

The second cornerstone of European food law is the horizontal Food Information to
Consumers Regulation (FIC)46. Food products legally must be accompanied by food
information. This encompasses all means of information about a food product
provided to the consumer, including the advertisement, use-by date, nutritional
information, health and nutrition claims and all other informative content found on
the label or secondary information platforms such as the product’s website47. Food
information directly affects consumers and is therefore considered a sensitive policy
area.

2.4.1.

Scope

The regulation applies to FBOs at all stages of the food chain, from farm to fork to all
foods intended for final consumption. Certain foods such as unprocessed foods (e.g.,
fresh meat cuts, dairy items, and fruits), foods with vastly low energy levels (e.g.,
tea, coffee, dried herbs and spices, carbonated water, and vinegar) and plain water
are exempted48.

2.4.2.

Key principles

The FIC lays down rules on information provision of prepacked foods, non-prepacked
foods, prepacked imitation foods and specific regulations on pre- and non-prepacked
foods. Examples of these rules are guidelines for voluntary and mandatory
information on the label, information on allergens, declaration of added water,
declaration of formed meat and fish products, and origin labeling for some types of
meat. It is made mandatory by the FIC for food businesses to provide nutrition
information at the front of the package for all pre-packaged foods49. All essential
information must be presented legibly, laying down, for example, minimum font size

46

Regulation (EU) No 1169/2011
Regulation (EU) No 1169/2011, Article 2(2)(a)
48
Regulation (EU) No 1169/2011, Annex V
49
Regulation (EU) No 1169/2011, Article 12
47
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and requirements for the contrast between writing and the background for
readability 50 . Allergen labeling for prepacked and non-prepacked foods has been
clarified and harmonized, minimizing allergen-related food risk 51 . The FIC also
includes requirements for nutrition information, origin labeling and more precise
indications for formed meat/fish and defrosted products52.
The FIC lays down the general preventative measure against unfair practices: “food
information shall not be misleading 53 .” Furthermore, food information is defined,
namely, characteristics as to the nature, identity, properties, composition, quantity,
durability, country of origin, method of manufacture, or food product. Also, the food
may not be attributed with effects or properties that it does not possess. It may also
not be claimed that the food possesses unique characteristics when other similar foods
bear the same characteristics, e.g., when the characteristic is not unique to that
product. The latter is particularly prohibited in the form of highlighting the presence
or absence of specific ingredients or nutrients. Moreover, the public may not be misled
by the suggestion of using the appearance, the description or pictorial representation,
the presence of a particular food or an ingredient, while in reality, a component
naturally present or an ingredient typically used in that food has been substituted
with a different component or a different ingredient54.
It is stated that food information shall be accurate, clear and easy to understand for
the consumer because food information plays a role in sufficiently informing
consumers, safeguarding food safety and the functioning of the internal competitive
market55. These provisions also apply to advertising and the presentation of foods, in
particular their shape, appearance or packaging, the packaging materials used, how
they are arranged and the setting in which they are displayed56.
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Regulation (EU) No 1169/2011, Articles 13(2), 2(2)(m)
Regulation (EU) No 1169/2011, Article 21
52
Regulation (EU) No 1169/2011, Articles 4(1)(c), 9(1)(i) and Annex VI Part A(7), Annex VI Part A(2)
53
Regulation (EU) No 1169/2011, Article 7(1)
54
Regulation (EU) No 1169/2011, Article 7(1)(a-d)
55
Regulation (EU) No 1169/2011, Article 7(2)
56
Regulation (EU) No 1169/2011, Article 7(4)(a-b)
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2.5.

The Nutrition and Health Claims Regulation

Nutrition and health claims (hereafter: claims) are also food information. Therefore,
Regulation (EC) 1924/2006 (NHCR) on nutrition and health claims made on foods is
in place. The NHCR provides a legal basis for the use of claims by food businesses.
Reasons to use claims in advertisements or on the foods label are, for example, to
highlight the beneficial effects to the consumers’ health that can be brought in relation
to the product or an ingredient in the product.

2.5.1.

Claims can be misleading

Food claims are typical examples of information that can easily be found misleading
to the consumer57. Classic examples of misleading claims are “no added sugar,” when
the product is still naturally high in sugars, or “whole wheat,” when the product
contains merely refined grains58. The consumer is more or less expected to trust the
food industry blindly.
The NHCR seeks to ensure a high level of consumer protection, provide the consumer
with the information that enables him to make informed choices and create equal
conditions of competition for the food industry. Health claims may not be false,
ambiguous or misleading; they may not give rise to doubt about the safety of foods.
Health claims based on generally accepted scientific data, well understood by the
average consumer, may be exempted from the authorization process. The NHCR
applies to all nutrition and health claims in commercial communications on or about
a food product. The regulation also applies to foods supplied by restaurants, hospitals,
schools, canteens, or similar mass caterers59.
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Herpen & Trijp (2018). EU Health claims: A Consumer Perspective.
Both are considered nutrition claims under Regulation (EC) No 1924/2006
59
Regulation (EC) No 1924/2006, Article 1(2-4)
58
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2.5.2.

Two types of claims

Two types of claims are distinguished: nutrition claims and health claims. A nutrition
claim (e.g., “reduced-fat content” or “high in fiber”) is any claim stating, suggesting
or implying that a food has particular beneficial nutritional properties due to the caloric
value or nutrients60. A health claim (e.g., “plant stanol esters have been shown to
reduce blood cholesterol, which is a risk factor in the development of coronary heart
disease”) suggests or implies a relationship between a food (category) or one of its
constituents and health. Health claims are divided into function health claims, risk
reduction claims 61 , and claims referring to children’s development. An EU list of
permitted, clear claims that are based on scientific evidence solely is made available
by EFSA. These claims are put together in a public register for nutrition and health
claims to ensure full transparency for consumers. Per definition, a claim that could
mislead an average consumer is prohibited in the EU market. In this way, the NHCR
protects consumers while not hindering innovation and ensuring fair competition in
the internal market.

60
61

Regulation (EC) No 1924/2006, Article 2(2)
Regulation (EC) No 1924/2006, Article 14(1)(a)
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2.6.

Consumer protection laws

Besides food law, there exists an ever-growing body of consumer protection
instruments called the European consumer acquis. The complete consumer acquis
comprises about 90 directives 62 . The majority follows a minimum harmonization
principle, enabling national legislation to go further than the Directive issued by the
EU. The UCPD is an exception to this rule. Most consumer legislation is related to
protecting the consumer in their decision-making process. The UCPD, too, repeatedly
mentions the focus of this decision-making process63. According to the acquis, every
consumer-product put on the market needs to respect certain requirements regarding
information, safety measures, safety monitoring, and traceability. Even if the product
is not covered by specific sector legislation.
European consumer law aims at protecting buyers and the public against unfair
practices in the market. It does so by providing sectoral legislation for relatively
narrow issues, a fragmented approach. The acquis prevents fraud or unfair practices,
thereby supporting consumers to make rational food choices.
Consumer protection is an important agenda topic for European lawmakers64. Five
basic consumer rights are identified: the right to protection of health and safety, the
right to protection of economic interests, the right to claim damages, the right to an
education and the right to legal representation65. These values still act as a basis for
the instruments in the consumer acquis. Since the introduction of consumer policy,
its scope has changed from merely technical harmonization of standards to the
recognition of the importance of consumer protection as being part of the effort to
establish a “Europe for citizens66”. After all, a healthy consumer climate is essential
for economic stability and growth.
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European Parliamentary Research Service (2015). Policy overview: Consumer Protection in the EU. N.B.: Directives
can be on unfair terms in consumer contracts, services in the internal market, misleading and comparative
advertising, consumer rights and certain aspects concerning contracts for the sale of goods
63
E.g., “(…) is likely to materially distort the economic behavior of consumers (…)” and “(…) to take a transactional
decision the consumer would not have taken otherwise.”
64
As repeatedly mentioned in food- and consumer legislation. Also the adoption of the 2020 “New consumer agenda”
proves the importance of consumer protection to the EU.
65
European Parliamentary Research Service (2015). Policy overview: Consumer Protection in the EU.
66
“Europe for citizens” is a funding program by the EU to support cooperation between governments, projects and
organizations.
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2.7.

The Unfair Commercial Practices Directive

The UCPD was created as part of the consumer acquis under Article 114 of the TFEU67
and lays down common rules and principles regarding unfair commercial business-toconsumer practices. These rules provide consumers with the same high-level
protection against unfair practices whether they are shopping in a local supermarket
or purchasing from a webshop based abroad. On the other hand, for businesses, this
means that they are enabled to advertise and market their product or service to all
450 million68 consumers in the EU in the same way as to their domestic customers.
Generally, there is only one consumer in consumer law; no distinction between
average and vulnerable (e.g., children, elderly, disabled, socially deprived or illiterate)
consumers is made. The UCPD is an exception to this rule, giving the UCPD a unique
social element69.

2.7.1.

A high level of consumer protection while protecting the

internal market
The purpose of the UCPD is to contribute to the proper functioning of the internal
market and achieve a high level of consumer protection by approximating the laws,
regulations and administrative provisions of the Member States on unfair commercial
practices harming consumers' economic interests70. The UCPD serves as a uniform
and transparent set of EU rules that contribute to the “level playing field.”
Another aspiration of the UCPD is to reach for and achieve a high level of consumer
protection by approximating Member States’ national laws. It aims to provide the
consumer with the principle of buying fair and high-quality food products, regardless
of where they purchase them.
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Treaty on the Functioning of the European Union, Article 114. Provisions that shall apply to the achievement of the
objectives of the Treaty as set out in Article 26
68
EuroStat (2020). News release: EU Population in 2020: almost 448 million.
69
Directive 2005/29/EC, Recital 18 and Article 5(3)
70
Directive 2005/29/EC, Article 1
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A secondary aim of the Directive is to boost consumer confidence, which was widely
lost after incidents such as the “Horsemeat scandal71.” According to an EU-wide study
from 2010, consumers show very little confidence in food safety-related information
provided by supermarkets, shops and food manufacturers72. The UCPD was created
as a tool to restore this confidence by ensuring food safety through the provision of
accurate information to the consumer and to clarify consumers’ rights.

2.7.2.

The scope

The protection of the consumer and its economic interests in relation to commercial
practices is one of the key aims of the UCPD. A commercial practice is “any act,
omission, course of conduct or representation, commercial communication including
advertising and marketing, by a trader, directly connected with the promotion, sale
or supply of a product to consumers73.”
Additionally, the UCPD is limited to business-to-consumer commercial practices.
Business-to-business commercial practices are dealt with by general competition laws
and are not considered for this research74. A business-to-consumer practice does
include all actions before, during and after the transaction in relation to the product75.
Aside from the consumer’s economic interests, other interests such as health, safety
and taste and decency fall outside the scope of the Directive.

2.7.3.

Maximum harmonization

Typical of the UCPD is its maximum harmonization character, limiting the Member
States in their freedom to adopt either less or more restrictive measures on unfair
commercial practices 76 . Correspondingly, the CJEU was confronted with many
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BBC News (2013). Findus beef lasagne contained up to 100% horsemeat, FSA says. Read more in Section 3.3.2.
Special Eurobarometer 357, (2010). Food-related risks.
73
Directive 2005/29/EC, Article 2(d)
74
Although, some Member States (e.g., Germany, Austria, France, Sweden) have extended the scope of application
to business-to-business commercial practices.
75
See for example Unfair Commercial Practices Directive, Annex I, point 27.
76
Directive 2005/29/EC, Recital 12
72
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instances in which they were asked to rule on the compatibility with the fundamental
freedoms of the internal market and national laws unaffected by the EU’s
harmonization legislation.
The Court had ruled in Dassonville 77 and Cassis de Dijon 78 . Hereafter, in Keck &
Mithouard79 of 1993, the Court ended the need to scrutinize all laws in the light of
TFEU Article 34 on import restrictions80 by ruling that Article 34 does not apply to
national laws on selling arrangements. This includes rules on advertising and labeling.
The exception is under the provision that national courts do not discriminate between
domestic goods and imported goods. As a result, Member States felt free in adopting
national rules on commercial practices. This was put to an end by adopting of the
UCPD that was based on maximum harmonization instead of minimal.
The first cases to arrive before the Court of Justice with the UCPD as a basis were, in
fact, regarding the nature of the harmonization. For example, the Court’s first
preliminary ruling on the UCPD was in 2009, in the case VTB-VAB 81 . It can be
considered one of the most important rulings to the UCPD by the CJEU since it
confirms the maximum harmonization character of the Directive. Consecutively, in
both Deutscher Apothekerverband82 and Gysbrechts83, the Court ruled that the taken
national measures were stricter than those mentioned in the UCPD, not respecting
the maximum harmonization. Many cases84 on the issue came before the Court after
those.
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Case C-8/74, (Dassonville), see Annex I
Case C-120/78, (Cassis de Dijon), see Annex I
79
Joined Cases C-267/91 and C-268/91 (Keck & Mithouard), see Annex I
80
Treaty on the Functioning of the European Union, Article 34 reads: Quantitative restrictions on imports and all
measures having equivalent effect shall be prohibited between Member States.
81
Joined Cases C-261/07 and C-299/07, (VTB-VAB), see Annex I
82
Case C-322/01, (Deutscher Apotherkerverband), see Annex I
83
Case C-205/07, (Gysbrechts), see Annex I
84
i.e., Case C-522/08 (Telecomunikacja Polska), Case C-304/08 (Plus Warenhandelgesellschaft), Case C-540/08
(Mediaprint), Case C-206/11 (Köck).
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2.7.4.

Misleading

actions,

misleading

omissions,

aggressive

actions and the blacklist
Practices can be deemed misleading actions, omissions, or aggressive actions85. To
be considered one of the above, the practice requires to be likely to cause an average
(targeted) consumer to take a transactional decision that he would not have taken
otherwise.
A commercial practice is a misleading action if it contains false, untruthful or deceptive
information, including through presentation, which “deceives or is likely to deceive
the average consumer, even if the information is factually correct (...) to take a
transactional decision that he would not have taken otherwise86.” Information may be
correct and misleading simultaneously through means of presentation. An action is
any activity carried out by a trader in the marketing and promotion of their products.
These criteria are stated in an objective manner, making it needless to prove financial
loss due to the unfair practice. It even goes to the extent that the possibility alone of
misleading consumers through deception is enough reason to undertake further
actions. Misleading actions can be related to the nature or existence of the product,
its main characteristics; the motives for the commercial practice; the price or the way
to calculate it; the need for a service; trader identity and consumer’s right, including
the right to replacement87.
Consecutively, there is the act of misleading omission. The food business must
provide the average consumer with all the information he needs to make an informed
transactional

decision.

Examples

of

misleading

omission

acts

are

omitting

information88, hiding or providing information in an unclear, ambiguous or untimely
manner or failing to identify the commercial intent of the commercial practice89. In
determining whether a practice is considered an unfair omission, the effect of the
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Directive 2005/29/EC, Articles 8, 9
Directive 2005/29/EC, Article 6(1)
87
Directive 2005/29/EC, Article 6(1)(a-g)
88
Directive 2005/29/EC, Article 7(1)
89
Directive 2005/29/EC, Article 7(2)
86
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commercial practice as a whole is taken into account. The information must be
presented clearly. Lastly, hidden advertising is forbidden90.
The UCPD also has a clause on a relatively new field of EU regulation, namely that of
aggressive practices91. These actions are not relevant to the dimension of food safety
and, therefore will not be further described.
Finally, an action can be prohibited if the action is found to be generally and, in all
circumstances, unfair and prohibited, as in the blacklist in Annex I of the UCPD and
in accordance with Recital 17 of the UCPD. These 23 misleading, and eight aggressive
commercial practices are not subject to the average consumer test. The blacklist gives
legal certainty to the Member States since they are not allowed to deviate, add or
exclude from this list.

2.7.5.

The place of food in the UCPD

Although the Directive is not specifically on food products, some unfair commercial
practices laid down in the UCPD are applicable to foods. These include the wrongful
use of trust marks and codes, bait advertising, language of after-sales service,
advertisement of products that cannot be legally sold, false claims and direct
exhortations to children.
The UCPD can be applied to numerous aspects of a food product, one being simply its
existence or nature. A product can also be deemed unfair based on its main
characteristics, such as ingredient composition or taste. Also, the pricing can be
deemed unfair, for example, when the product is seemingly similar to other products
in the cluster but has a way higher price point.
As a result of economic hard times for producers, they are more likely to undermine
the protection of consumers. This is because essential food needs cannot be
adequately met when consumers are economically vulnerable. Furthermore, the
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Directive 2005/29/EC, Annex I, points 11, 21, 22
Directive 2005/29/EC, Articles 8,9
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trader’s commitments and the nature of the sales procedure by the trader or seller of
the product may be found unfair in cases of, for example, aggressive advertising.
When manufacturers save resources on producing their food products, this can affect
the (nutritional) quality of the products. This also holds when producers economize
on storage conditions and the sale of perishable products. Another worrying aspect in
the food sector is the proliferation of alternative marketing channels that escape
administrative supervision, counterfeit primary products, the illegal sale of food and
the recirculation of discarded food for human consumption.
Another food-related example of unfair commercial practices is that of dual-quality
products. When comparing a set of branded food products sold under the same name
and in the same packaging across the Member States, products had differing (inferior)
compositions among the Member States 92 . Differing arrangements between the
Member States are not prohibited, however; if the producer promotes the products
as being the same in quality and composition, it is misleading.
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European Parliamentary Research Service (2019). Dual quality of products – State of play.
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2.8.

Conclusion of Chapter 2

This chapter has explored the legislative framework relevant to answering the main
research question. After exploring the legal framework, sub-questions 1 and 2 can be
answered.
Sub-question 1: What is the role of the UCPD in the protection of
European average consumers from unsafe food products?
The UCPD, as part of the consumer acquis, is one of the many legal instruments used
to protect public health and achieve the highest possible level of consumer protection.
The UCPD lays down that unfair commercial practices are forbidden. These practices
can be unjust commercial actions, omissions and aggressive actions. At last, a
practice is immediately deemed unfair if included in the blacklist. In determining the
unfairness of commercial practices, it is first subjected to the average consumer test
to ascertain whether it would lead the average consumer to take a transactional
decision that he would not have taken otherwise.
The entirety of all food- and consumer legislation subject food products to many tests.
The UCPD was not specifically designed for food products, but it is applicable to those.
For foods, the UCPD functions as a hurdle in preventing unsafe foods from entering
the market and forms a security net for products legally produced under the GFL, FIC,
and NHCR which still may be misleading. A fraudulent or misleading food product is
potentially unsafe.

Sub-question 2: To what extent is there interaction between the UCPD
and other food safety legislation?
The common denominator in the legislative framework is to safeguard public health
and achieve a high level of consumer protection as laid down by the TFEU. The GFL
provides the basis for food safety and lays down the general prohibition of misleading,
unfair and deceptive practices. The FIC and the NHCR go deeper into these. Both aim
to provide the consumer with clear, non-misleading and transparent information on
what they purchase and consume. While the FIC regulates mandatory labeling, it does
38

not do so for non-mandatory, commercial labeling activities. This gap is covered by
the UCPD, which may be used as a tool to contribute to uniform and correct
application of the FIC and other existing and future EU information/labeling
requirements. The UCPD also fills gaps in areas where limited, partial or no specific
national or sectoral legislation is available. Another remarkable aspect of the UCPD is
that under the Directive also, the passive act of omission, contrary to an active action
of information provision towards an average consumer, can be deemed misleading.
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3. CHAPTER 3: FOOD SAFETY, FOOD FRAUD AND UNFAIR
PRACTICES
The concepts of food safety and unfairness are essential in this study and will
therefore extensively be explored in the current chapter. Unfair or misleading foods
may be counted as fraudulent foods. The chapter discusses food safety and food fraud
in terms of legislation and the consumer and it discusses unfair commercial food
practices as the type of food fraud. Each section is accompanied by examples from
practice to illustrate the concept.
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3.1.

Introduction

Two central topics in this research are food safety and food fraud. Essentially, the two
concepts are food-related risks to public health which can be placed in the food
protection risk matrix93. This model incorporates food risks regarding quality, fraud,
safety and defense. Herein, food fraud and defense are intentional acts and food
quality and safety are unintentional acts. Unfair commercial practices themselves may
not necessarily pose food-related risks as they may also encompass other, non-food
products and services, and can be focused on merely economic problems.
The act of committing unfair commercial practices may provoke the production of
fraudulent, misleading and eventually unsafe foods. Intentional acts of production of
fraudulent (i.e., adulterated, substituted), unsafe (i.e., outdated or contaminated) or
misleading (i.e., misleading information) food may also fall under the denominator of
food crime94.
This chapter presents a selection of CJEU case law and other practical examples in
relation to unfair commercial practices in the food industry. Research sub-questions
3 and 4 will be answered: What are the differences and similarities between unsafe
and unfair food products? And; How can fraudulent or unfair food practices become
food safety problems?
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Spink & Moyer (2011). Defining the public health threat of food fraud.
N.B.: Food quality and food defense related risks do not fall within the scope of the research. Food quality relates to
the unintentional act of counterfeiting foods with the goal of having economic gain. Food defense relates to the
intentional act of creating foods that may pose a risk to public health or may pose an economic or terroristic risk.
94
FSA (2021). Understanding food crime and how to report it.
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3.2.

The concept of Food Safety

Food safety is an essential concept in all stages of the food production chain and the
creation and enforcement of food law. It is additionally considered an entire scientific
domain. Food safety considerations have changed due to globalization, causing food
safety to know little boundaries; food can be sourced nearly anywhere, and new food
safety challenges arise accordingly. Food legislation has been put in place to regulate
this.
In food legislation, three legal requirements considering the regulation of safe foods
can be identified. First, food safety is assessed from the perspective of substance.
Substance refers to the use of legally approved and thus safe ingredients. Secondly,
food safety is regulated concerning the production process, including compliance with
good hygiene and agricultural measures along the chain. Lastly, food safety can be
legally approached from an information provision and labeling angle95. This means
that legislation describes what mandatory particulars must be declared and how food
information should be visualized. Figure 1 shows the legal requirements.

Substance
(GFL)

Information

Legal
requirements
to food safety

(FIC, CR,
UCPD)

Process
(GFL)

Figure 1: The three legal requirements to food safety and accompanying regulations

95

Sun (2012). The evolving appreciation of food safety.
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3.2.1.

Food safety according to the General Food Law

Three conditions regarding process and substance are provided by the GFL. First, food
shall not be placed on the market if it is unsafe96. Additionally, food shall be deemed
to be unsafe if it is considered to be injurious to health or if it is considered to be unfit
for human consumption97. Conclusive, unsafe is an overarching term including both
injuriousness and unfitness.
Food products are considered injurious to health if the food is likely to or proven to
pose potential harm to human health. A food may be deemed injurious not only by
taking into account its acute or short-term effects on the consumer, but also its longterm effects, including effects on subsequent generations98. If food is produced for a
group of consumers with particular health sensitivities (e.g., intolerances or allergies),
then these sensitivities should be taken into account when determining whether a
food is injurious to health99.
The second determinant for a food to be safe is its fitness for human consumption. A
food is unfit if it is found unacceptable for human consumption according to its
intended use, for reasons of contamination, or through putrefaction, deterioration or
decay 100 . An example from CJEU case law is the Berger 101 case. In this case,
authorities found that game meat produced by Berger Wild GmbH was unfit for human
consumption. It was expected that the company itself would inform the public about
the unfitness of their products. However, Berger argued that the public only needed
to be informed where there exists an actual threat to human health. The CJEU ruled
that, in line with food safety regulations, the public must be informed correctly
because the product remains unfit for human consumption.
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Regulation (EC) No 178/2002, Article 14 (1)
Regulation (EC) No 178/2002, Article 14 (2)(a,b)
98
Regulation (EC) No 178/2002, Article 14 (4)(a)
99
Regulation (EC) No 178/2002, Article 14(3)(b)
100
Regulation (EC) No 178/2002, Article 14 (5)
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Case C-636/11 (Berger)
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3.2.2.

Food safety according to information regulations

To regulate the third legal requirement to food safety, information, the FIC and NHCR
both exist. The FIC uses another angle of approach toward food safety. It is stated
that “the provision of food information shall pursue a high level of protection of
consumers’ health and interests by providing a basis for final consumers to make
informed choices and to make safe use of food”102. Herein, “to make safe use of food”
describes that a safe food is equipped with the correct information for consumers to
safely use foods that are otherwise unsafe, or safe foods that may become unsafe
upon incorrect use. Additionally, products that are required by law to carry food
information, shall, amongst others, have information on the protection of consumers’
health and the safe use of foods103. This includes information on characteristics of the
food that makes it especially harmful to a specific group of consumers, information
on durability, storage and safe use and lastly, the health impact related to
consumption, including risks104. Foods must always carry information on the minimum
durability date, use-by date and date of freezing. Foods that are highly perishable
due to their microbiological properties and therefore may pose an immediate threat
to human health shall bear a use-by date instead of a minimum durability date105.
After this use-by date has passed, the food is deemed unsafe106. Also, food shall bear
information on the nutritional characteristics to support making informed choices107.

3.2.3.

Food safety according to the consumer

European consumers have the right to expect that the food they purchase and
consume is both safe and of high quality. They, however, do not necessarily possess
the knowledge and materials to judge every food product on its safety. Therefore,
food and consumer legislation are essential. Consumers can only evaluate food safety
via information communicated to them by the industry via food information means
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Regulation (EU) No 1169/2011, Article 3(1)
Regulation (EU) No 1169/2011, Article 4(1)(a)
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Regulation (EC) No 178/2002, Article 14(5)
107
Regulation (EU) No 1169/2011, Article 4(1)(c)
103

44

such as labeling and advertising. The topic remains relevant among consumers,
according to whom the definition of food safety is ever-changing, but becomes more
and more important in their product value equation108. With the emergence of the
COVID-19 pandemic, consumers have created greater awareness of (food) hygiene,
closely related to safety109. Consumers generally assess food-based risk on the hand
of three questions110:
1. What (bad things) might happen when I consume this food;
2. What is the likeliness that this (bad thing) will happen after I have consumed
the food;
3. What will be the consequences of eating this food?
Some of the answers to these questions are more easily recognized by consumers
than others. For example, products that directly risk consumer safety, e.g., foodborne
infections and intoxications, are easily recognizable. No negative consequences exist
when a consumer acknowledges the risk and acts rationally on his judgment.
However, in most cases, a consumer will only realize the (in)sufficiency of the food
safety or quality after he has consumed the product. A possible result of insufficient
food safety is falling ill or fatality like in the 2008 melamine incident 111 . On the
contrary, potential long-term risks are harder to recognize for the consumer. An
example hereof is the consumption of so-called “health products” or “superfoods”112.
The particular “healthy” component of these types of food may pose potential harm
to consumers in the long term. This is why the EU also regulates foods with health
claims in NHCR113.
According to consumers, the classic definition of food safety is the absence of risks
(i.e., the chance or probability that a person will be harmed or experience an adverse
health effect if exposed to a hazard) from harmful bacteria, viruses, and other
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The Consumer Product Value Equation as by the Deloitte, (2015). Consumer Food Value Equation Survey.
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substances that may enter the food production chain 114 . A trend of the modern
consumer is that they tend to lean towards an evolving, broader definition that
includes other drivers. The general definition captures all segments of food
production, from farm to fork. In addition, modern consumers expect safe products
to not only be free of harmful substances, but also to have accurate labeling, correct
ingredient and source information and are as little as possible processed. Food safety
thus transforms into a broad definition also considering sustainability and health115.
Consumers are expected to act rationally on the information they receive. An
example: information on the food’s expiry date is provided; the consumer has to
operate rationally according to the date, by consuming or not consuming the product.
Another example is the safety of raw poultry products; while raw poultry intrinsically
is not safe due to the natural presence of Salmonella, it is still legally sold. However,
a prerequisite is that the final consumer prepares the poultry product so that
Salmonella is successfully eliminated by adequate cooking. The consumer must be
informed of this prerequisite via communication by the label. In conclusion,
consumers must be informed appropriately about food handling because safe food
can become unsafe by incorrect information. Vice versa, an intrinsically unsafe food
can become safe with adequate information.

3.2.4.

Consumers’ food safety perception

In an online consumer study carried out for this thesis research, 138 consumers116
responded to questions about their perception of food safety. The group of consumers
was asked when they would consider a food product as being safe for consumption117.
Consumers needed to rank five aspects of food safety from most important to least
important to their perception of food safety. Consumers ranked the absence of
harmful elements as the most important; more than half of the respondents (54,4%)
put “free from harmful elements” as the most important. In second place comes “clear
114
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information about ingredients and sourcing of the product.” Slightly less important
was “clear and accurate labeling.” The second-last place was taken by products that
are “less processed and contain fewer artificial additives” and “good nutritional
values” takes in the last place (Figure 2).

Free from harmful
substances
Clear and accurate labeling
Clear information about
ingredients and origin
Fewer ingredients, less
processed, not artificial
Good nutritional values

Figure 2: Visualization of the order of importance (from high importance on top) of food-safety elements
as ranked by survey respondents

Consumers were also asked how important food safety is to them when shopping for
groceries. The majority of 69,6% of the respondents answered that food safety is not
among one of their concerns as they take for granted that food offered by retailers is
safe. 23,2% answered that food safety is among their concerns but not the primary
concern. The remaining respondents either answered that food safety is their primary
concern (2,9%) or that food safety is not among their concerns because they think
that their body can handle the possible negative effects of unsafe foods (4,4%)
(Figure 3).
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How important is food safety to you when shopping for
groceries?
None of my concerns
because my body can
handle any negative
effects from unsafe
foods
4%

Main concern
3%

One of my concerns
23%

None of my concerns
because I believe the
food I buy is safe
70%

Figure 3: Pie chart visualization of the amount of concern for food-related risks that consumers have
during grocery shopping in their daily life

To determine what consumers see as “safe”, they were asked whether several foodrelated issues raise their concerns118. Half of the respondents (50,0%) sees biological
risks as a big or slight safety concern. Allergenic risks are hardly on the minds of
respondents as 78,3% answered they did not worry at all, or do not really worry.
Respondents are mixed about fraudulent practices. They either worry a little bit
(40,6%) or mostly do not worry (43,5%). The presence of residual pesticides and
herbicides on produce raise a little more concern amongst the respondents, with
55,8% worrying a lot or slightly. New processes, such as GMO119, do not raise worries
amongst the respondents (66,0%). Additives and environmental contaminants worry
the respondents a little bit. When consumers were asked about their concerns about
nutritional-related food risks such as gaining weight or having an unbalanced diet,
some 47,1% of the respondents answered they slightly worry. 15,2% answered it
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raises serious concern, while other risks did not trigger people to answer that it
worries them a lot (on average, around 7%)(Figure 4).

Do you worry about the following food related
subjects?
Biological hazards
Dietary risks

Environmental
contaminants

0,60
0,50
0,40
0,30
0,20
0,10
0,00

Allergenic
hazards
Worries me a lot
Fraud or
deception via…

Somewhat worries me
Does not really worry me
Does not worry me

Additives

Residues
New processes
and technology…

Figure 4: Spiderweb visualization of the consumer risk perception of eight typical food-related risks
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3.3.

The concept of Food Fraud

Contrary to food safety incidents, food fraud incidents are intentional with the desire
for economic and financial gain 120 . This economically motivated food fraud is an
obscure kind of fraud that happens to be one of the most common types of fraud.
Especially fraudulent adulterations in food may pose health risks since the
contaminants are unconventional compared to traditional food safety risks121.
The concept of food fraud connects food safety and unfair commercial practices. Food
fraud is a misleading and unfair commercial practice. Unfair commercial practices may
lead to fraudulent foods entering the market. Fraudulent foods may be unsafe.
Fraudulent practices tend to fall at the expense of the final consumer in the food
chain122. Nevertheless, it remains big business123.
Traditional food safety approaches may not be the most effective option for detecting
or deterring food fraud 124 . The risks accompanied by food fraud are based on a
different set of motivations; thus, prevention strategies differ from the existing safety,
quality and defense strategies. The EESC stated that not defining the terms
“misleading” and “adulteration” in the law, was a missed opportunity125. The EP also
suggested considering measures to combat food fraud as part of the general
objectives of the GFL. The EC decided to adopt the term “fair practices in food trade”
instead of “food fraud”126.

3.3.1.

Food fraud in EU legislation

Food fraud is not fully recognized or defined in food policy, criminology, and legislative
studies. This is contrary to food safety, for which plenty of detailed laws exist.
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European law only lays down the general clause that consumers may not be misled127.
The GFL aims to prevent and prohibit fraudulent practices and the adulteration of
foods and other practices that may mislead the consumer128. The EP has asked for an
EU definition of food fraud129 and they note that food fraud is a relatively new area of
action for the EU. This is why there are no clear statistics on the incidence of
fraudulent practices in the agri-food chain. This also explains why there is a lack of
capacity and resources within competent national authorities in detecting and
deterring food fraud and why they focus on food safety instead.
Food fraud is often a result of non-compliance with set standards such as the prerequisite programs (PRP), Good Manufacturing Practices (GMP), Good Agricultural
Practices (GAP) or Good Hygiene Practices (GHP). These guidelines, as laid down by
the GFL, provide minimum requirements that a food manufacturer must meet with
the ultimate goal of protecting the end consumer. Finally, food fraud can be
interpreted as unfair commercial practice, distorting the consumers’ economic
behavior and interests.

3.3.2.

Practical examples of food fraud

Food fraud comes in many forms. Fraudulent practices may comprise food poisoning,
food adulteration, food contamination, food content, misleading food labeling,
misleading packaging, and vague food descriptions.
Worldwide there have been numerous food (safety) scandals related to unfair
commercial practices or food fraud. Four concrete examples hereof are: the
“horsemeat scandal”, the melamine crisis, chili product adulterations and mislabeled
seafood cases. These help us understand more about the motives and ways of food
fraud and what impact the act has.
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In 2013, Europe was stirred by the so-called “horsemeat scandal”130. Although the
scandal was not officially considered one having a risk to food safety after evaluation,
it was very close to being one131. Nonetheless, is this scandal an excellent example
of labeling fraud. Various beef products were mislabeled, not indicating that the
product contained horsemeat. A possible threat to human health lies in the high levels
of the NSAID phenylbutazone132 in horsemeat. However, the mislabeling scandal was
denoted as merely a legislation enforcement problem and a cheap capitalism issue
instead of a public health threat.
A few years earlier, in 2008, China faced the melamine crisis133. This crisis is known
as one of the most stirring food fraud scandals of this century as it caused the
hospitalization and deaths of many young children and babies as a result of
malnutrition. Manufacturers of baby formula were accused of diluting their products
with melamine to falsely raise the detectable protein content for increased margins.
The scandal still affects the market, even more than ten years later. The scandal
hugely decremented consumer trust in the Chinese market, causing them to import
baby formula worldwide.
In 2003, Europe got agitated by the adulteration of various chili products134. Spanish
authorities found Sudan dyes in chili powder and other chili products. These dyes are
added to intensify the color, making the product more valuable. This act in itself is
fraudulent. Additionally, the dyes have not been found suitable for consumption as
they possess genotoxic and carcinogenic effects. Hence, the producer did not label
this additive, creating severe public health risks.
An ongoing fraud problem is the one of mislabeling and substitution of meat and
seafood 135 , 136 . Especially filleted fish often is visually indistinguishable from one
another, giving room for fraudulent labeling. Mislabeled seafood can create serious
health risks, including conditions that may even be fatal. Five types of fraud in the
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seafood branch have been defined, of which four have potential public health risks.
These four are transshipment (compromised storage and traceability in case of a
recall), over-treating (adding more water that may contain pathogens/chemicals),
species

substitution

(toxic/allergic

reaction)

and

other

mislabeling

and

misrepresentation fraud (undeclared allergens, toxins from banned locals, addition of
unreported materials).
Besides these examples that have received media attention and accompanying
awareness, other examples of food fraud include, for instance, the substitution of
alcoholic beverages with deadly amounts of methanol, adding alum and chalk to
whiten bread, mixing sheep dung with coffee for improved color, manipulation of
genuine trademarked products in the case of counterfeiting and of course any other
use of inferior ingredient with the goal of adulteration for economic gain. Additionally,
appealing but empty terms and claims such as “best flavor ever”, “contains yogurt”,
“without palm oil”, “helps you shine inside”, “XL pack”, “planet proof”, “breakfast with
benefits”, “with exclusive bacterial strains”, etc., are also unfair, possibly fraudulent
and capable to mislead an average consumer since he is more attracted to products
carrying these terms137.
In a small-scale consumer survey conducted for this thesis research, consumers have
presented six examples of vague or misleading food products legally produced under
current legislation, to test consumer awareness on the topic. The products offered are
“Heks’nkaas,” freshly squeezed orange juice, a cereal bonus packaging, macarons
from the bakery, truffle cream cheese and acai-berry tea. The results hereof are
presented and discussed in Chapter 4.
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3.4.

The concept of Unfair Commercial Practices

3.4.1.

Unfair commercial practices by law

Unfair commercial practices in food are the type of fraudulent practices that stand at
the core of this thesis research. Such practices are not limited to food, but extend to
all kinds of consumer products and services. This research focuses on the product
dimension of unfair commercial practices, specifically on food.
Unfair commercial food practices are acts that generally possess the ability to impair
the economic behavior of the consumer or impair their health. Besides the impact
unfair commercial practices may have on food safety and public health, they may also
relate to unfair food prices.
In determining whether a business practice is unfair, articles 5 to 9 of the UCPD are
considered. The first step is determining whether the practice is allowed under the
general clause of the UCPD as described in Article 5. This general ban on unfair
commercial practices, replaces national general clauses to create a harmonized legal
framework. The ban reads that “unfair commercial practices shall be prohibited”138.
Consecutively, a safety net is laid down, stating that a practice is unfair if it is contrary
to the requirements of professional diligence and when it is likely to materially distort
the economic behavior of the average targeted consumer139. Professional diligence is
the standard of special skill and care that a trader may reasonably be expected to
exercise towards consumers corresponding to honest market practice and the
principle of good faith in the trader’s field140. Material distortion is the case when
certain practices impair consumers in making an informed decision by causing them
to take a transactional decision that they would not have taken otherwise 141 . A
transactional decision covers the initial decision to enter the store to the final decision
to leave the store with the chosen product, and every other decision on how and
whether to purchase or not in between 142. The likeliness of distorting consumers’
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economic behavior is assessed on a case-by-case basis by national courts. In such
cases, the average consumer whom the product reaches or to whom it is addressed,
or the average member of the group when a commercial practice is directed to a
particular group of consumers, is addressed.
The UCPD regulates misleading actions, misleading omission and aggressive actions.
These have been described in Section 2.7.

3.4.2.

The role of the food label in unfair commercial practices

The food label is the primary vehicle for food information from the food industry to
the consumer, providing them with the tools to make an informed decision. The label
generally is considered every written, printed or otherwise graphical matter present
on the food packaging or in close proximity to the packaging, including matters with
a marketing purpose143.
Food labeling also serves as a risk-reducing strategy since it contains ingredient and
nutrition declaration and usage instructions. Other strategies include government
testing (quality marks), price reduction or money-back guarantee144. Via this, FBOs
can play upon consumer risk perception.
When a range of products is available, consumers are easily attracted to sensationally
colored labels, or products that bear appealing terms such as “whole wheat”, “low
fat”, “no added sugars” or quality terms like “traditional”, “artisanal” or “fresh”. In
reality, these terms are merely a means of smart marketing strategy that may be
misleading to the consumer. Food manufacturers can market their products as
healthy, by highlighting what unhealthy ingredients are not (naturally) present in the
product, what unhealthy ingredients are not added, what healthy nutrients are
naturally present, and what healthy ingredients are added. Also, food manufacturers
can make a product appear more healthy by showing the nutrition statistics only after
the product has been prepared. That is, after the addition of water of vegetables.
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Sometimes consumers are misled by the presentation of portion sizes, giving a
distorted view of the nutritional values of what the consumer really takes in.
The combination of functionality for marketing and informational purpose could lead
to impaired information transparency, which can be regarded as misleading
commercial practices. Untransparent or vague information provision impairs
consumers in their ability to make informed choices. A classic example of a misleading
practice is one where the food packaging shows fresh-looking fruits; when looking at
the ingredient declaration, it becomes clear that the fruits pictured on the label only
flew over the product and are hardly, or not at all, present in the product145.
When the requirements for mandatory particulars 146 are not met, this is unlawful
mislabeling. This can be the result of, for instance, re-labeling of products past their
use-by date. In addition to mandatory labeling requirements, FBOs are allowed to
provide the consumer with information on a voluntary basis. Although the FBO is free
to determine what he wants to communicate via this information, it was laid down
that this shall not mislead the consumer, be ambiguous or confusing to the consumer,
and “be based on scientific data”147. This enables the manufacturer to be free with
creative (marketing) elements such as color, visuals and wording to make the product
as attractive as possible to the consumer. The only thing that limits this creativity is
the possibility of deception.
Within the voluntary requirements and the double function of the food label, a grey
area was created. In the case of Oberlandesgericht Karlsruhe148, it was found that
people with impaired eyesight can also be considered average consumers, making
the printing of mandatory food information in a very small font a misleading
commercial practice149. It must be considered what product properties the consumer
thinks the product possesses in response to the packaging, and what product
properties it really does possess. A packaging is misleading when it causes the
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average consumer to take a transactional decision he would not have taken otherwise,
meaning, with the correct information. Rules for voluntary and mandatory particulars
on food apply to all products. However, every product and every packaging is unique.
For some, a correct list of ingredients may cover a possibly misleading element, while
for others, it may not cover this.
For a long time, the labeling doctrine was put in place and ruled that a product cannot
mislead an average consumer when the ingredient list is correct, because the
consumer will read the complete package with care. As a result, this consumer cannot
be misled by pictures or claims on the front of the packaging. There are three
significant cases regarding the labeling doctrine. The theory could already be detected
back in 1979, in the Cassis de Dijon150 ruling. Later in 1995, it came back in Germany
as a trade restriction on plant-based Hollandaise and Béarnaise sauces since
consumers may be deceived into thinking the sauce is based on the original eggs and
butter recipe. However, the CJEU ruled that this was not allowed since it comprised
the free trade of goods151. The last case of the three is the Darbo152 case from 2000.
The Court found that the description “natural” was misleading in the particular fruit
jam for which the CJEU judged that the debated misleading ingredient was mentioned
on the label. The labeling doctrine ended after the ruling on Teekanne153 in 2015.

3.4.3.

Caselaw of unfair commercial practices

Unfair commercial practices that have been detected repeatedly in foods 154 are,
among others, the false claims that products would have the ability to cure illnesses,
dysfunction or malformations, a type of misleading food information. Also, cases are
seen in which it is falsely claimed that a food product will only be available for a very
limited period of time to induce consumers to make an immediate decision.
Furthermore, consumers are often misled about the existence or nature of a foodstuff,
or sometimes about its price. These producers are sometimes found to clearly infringe
150
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codes of conduct and, in particular, non-compliance by the trader with commitments
contained in codes of conduct that the trader has undertaken to be bound. When it
comes to products aimed at children, advertising practices are often aggressive.
Lastly, the most frequently seen act, is that of misleading advertising.
A standard reference case in EU unfair commercial practices law is the 1993 Mars155
bonus-packaging case. It is used in the development of the benchmark of the average
consumer. In Mars, the Court ruled that if a practice related to packaging is done in
such a way that “it does not mislead a reasonably circumspect consumer”, it cannot
be prohibited. Herein the average consumer was taken as a benchmark where he is
expected to be confident and self-reliant156.
Another iconic case for European food legislation and also the evolution of the image
of the average consumer is the Teekanne157 arrest of 2015. In this case, the CJEU
was given the task to decide whether a consumer could be misled by packaging that
pictured a particular ingredient, giving the impression the product contains it, while
when consulting the accurate list of ingredients on the back of the packaging, one
could not find that pictured ingredient. Such a pictured ingredient (e.g., fresh fruit)
has been proven to attract consumers158. The Court held that food labeling might not
give the impression that an ingredient is present in the food where it is not, even
when this is apparent from the ingredient declaration on the backside of the
packaging. Herein, the temptation of the picture, may turn into deception.
More cases of misleading products may be found in national case law. In a recent
case with a clear link to food safety, the national court ruled whether selling food
products beyond its use-by date should be seen as a criminal offense. The court ruled
that, subject to any available defense such as due diligence159, it is a criminal offense
to place foods on the market after its labeled use by date160.
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National cases where there is no direct relation to food safety but which are worth
mentioning in the light of consumer deception are as follows. TofuTown161 and Alpro162
both relate to the use of dairy names and terms on vegan 163 dairy and meat
substitutes which may leave the consumer thinking the products must contain dairy
or meat. In addition, Alpro was sued for claiming that their products do not contain
sweeteners. However, when studying the ingredient declaration, it became clear that
the product did contain sugar164. The Giorgio Fidenato165 case is about the protection
of the elements Mc and Mac in food product names because they may suggest a link
to the worldwide well-known fast-food chain McDonalds166. The Heineken167 case is a
case on the use of so-called bait ingredients. In its tequila-flavored beer, there is a
questionable amount of actual tequila, which is a protected ingredient. This is also
true for products like cranberry juice containing mainly apple juice, blueberry cookies
having only 1% actual blueberry and fruit tea containing no fruit at all. This bait
ingredient is often pictured with tempting photos like fresh fruits in fruit tea168. As a
result, a consumer might wrongly conclude that the product contains fresh fruits and
thus the product should be healthy.
Another possibly misleading practice is the use of sensational coloring or vague
(power) terms such as “fresh,” “artisan,” “light,” “no added sugar,” “traditional,”
“pure,” “grandmothers’ recipe,” “farm recipe,” etc. Most food products are produced
fairly industrial nowadays, and although some products may actually be based on
grandmothers’ recipe, there is no regulation for the control of these terms. An
example is handmade crisps made in a factory but where a food worker stirs the
batches of crisps once in the process by hand. While the rest of the process is
machine-driven, this product is still promoted as being “made by hand” or
“traditionally made.” Then, the term “fresh” is a frequently (mis)used term. Fresh
161
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products are generally seen as not being heated or cooked and are connected to being
more healthy, while it is not. For example, a “fresh” piece of fish from the
supermarket, may, in fact, be defrosted169.
Origin labeling cases have repeatedly been detected as unfair commercial practices.
Warsteiner beer was, for example, not produced in the German town of Warstein. The
use of “Glen” on whiskey, making it appear as Scotch, was also found misleading by
the CJEU170. The latter do not necessarily pose food safety risks, but rather food
quality risks. Products that unlawfully bear these claims, can be sold for higher, unfair
prices or can give the producer an unfair advantage over other, genuine producers171.
The EP states that fraud is not prevented by labeling the place of origin of meat and
meat products; origin labeling might even trigger food fraud172. Such deception may
also occur in the form of having a claim on the food product that is said to be
approved, endorsed or authorized by a public or private body, while this is not the
case. Comparable would be to use a claim without it complying with the conditions of
approval or acceptance.

3.4.4.

Motives for committing unfair commercial practices

Referring back to the food risk matrix, food fraud incidents are intentional actions
with economic incentives, that cause possible harm to public health. Additionally,
there may even exist economic or terroristic consequences.
Committing food fraud through unfair commercial practices is a crime for which a
concept called the “crime opportunity theory,” or “crime triangle,” is valid173. The
theory identifies three factors that create a criminal offense: the desire to commit a
crime, the target of the criminal’s desire, and the opportunity to commit the crime.
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In the case of food businesses, the desire often is related to creating an advantage
over competitors on the market, thereby creating more revenue. Within the food
chain, there exist significant imbalances in the bargaining power of actors 174 .
Bargaining power asymmetry may cause unfair commercial practices (desire) as the
larger and more powerful actors in the chain tend to exploit or take advantage of the
smaller actors to their own advantage. These advantages are achieved through, for
example, getting better prices or by improved terms and conditions175.
Opportunities to commit food crimes are connected with the difficulties in detecting
and deterring these practices. Sometimes cost-wise, the benefits outweigh the
penalties. If a label is found misleading, the only consequence is that the company
has to adapt the label. This leads to slight brand damage at most. Fraudulent practices
can easily create higher revenue for companies, without actually having to increase
production costs. Also, the increasing complexity of food supply chains, making it
easier to commit fraud due to increased complexity in chain transparency by tracking
and tracing plays parts. Businesses that put lower quality products on the market
reduce the profitability and market share of genuine products that comply with all
quality and safety standards. By committing food fraud, FBOs create unfair
advantages over their competitors.
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3.5.

Conclusion of Chapter 3

Concluding, the following research sub-question on the interrelation between the
concepts can be answered:
Sub-question 3: What are the similarities and differences between
unsafe and unfair food products?
Safe foods may become unsafe by incorrect or untruthful information. Unsafe foods
may become safe by providing the consumer with the correct information. Safe foods
may become unsafe after passing the use-by date or upon incorrect storage
conditions. Summarized, food is deemed unsafe when not accompanied by correct
information.
Fraudulent foods are unfair foods and both present food risks. Unsafe foods are
injurious to health and/or unfit for human consumption and result from unintentional
actions and they may harm public health and sometimes bear economic
consequences. Legislation in the field of food safety is merely focused on the hygiene
and process control aspects. An example of a food safety incident is the contamination
of fresh produce with E.coli. Unsafe foods may be the result of fraudulent or unfair
practices. Unfair foods are the result of some type of food fraud and incidents are
intentional actions. Fraudulent foods put public health at risk and have economic
consequences. Legislation in the field of food fraud is focused on the informational
aspect of foods. Examples of fraud incidents are the dilution of baby formula and
horsemeat scandal.
From the results of the consumer survey, it became clear that food safety is not
among the concerns of the majority of respondents because they tend to trust food
manufacturers. Respondents indicated that for food to be safe, it should, in the first
place, be free from harmful substances. Also, clear and accurate labeling and clear
information about the foods ingredients and origin are important aspects of food
safety.
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Sub-question 4: How can fraudulent or unfair food practices become
food safety problems under current legislation?
Unfair commercial practices do not immediately cause unsafe foods or safety issues.
However, due to reasons as described above, it is a possible outcome. Food products
with unsafe information may still enter the market, because of the grey area in food
law. Also, in some cases, it is unclear whether a food product should be regulated as
unsafe food in accordance with the GFL, or as an unfair commercial business to
consumer product as regulated by the UCPD.
The administrative and legal approach of the UCPD alone does not suffice in
preventing fraudulent unsafe products from entering the market. It does regulate the
economic dimension of fraudulent and unfair commercial practices. However, in
coexistence with the science-based risk approach of the GFL and the FIC and CR, the
UCPD comes a long way. The lack of specific rules on food safety in business-toconsumer practices raises the question of whether the EU should consider adopting
specific food-related legislation in this field.
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4. CHAPTER 4: THE CONSUMER
The consumer might be the most crucial stakeholder in food and consumer law in the
EU. Though, it is a concept that gives rise to ambiguities. This chapter discusses the
notion of the average consumer and that of one alternative consumer notion: the
vulnerable consumer. Furthermore, the results from the consumer survey will be
presented.
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4.1.

Introduction

Being a consumer means having a meaningful role in the food industry. In 1962,
Kennedy spoke: “Consumers, by definition, include us all. They are the largest
economic group in the economy, affecting and affected by almost every public and
private economic decision176.”
Food products are marketed to consumers: the final users in the food sales
distribution chain. In Europe, consumers are free to choose what they consume by
virtue of EU competition laws177, but the consumer may adopt an active or a passive
role in their decision-making process. The principle of the free movement of goods on
the internal market calls for active market participants. An active participant
contributes to competition when he is enabled to make autonomous informed food
choices and is prepared to assert their rights, including raising their voice when a
product does not fulfill their expectations178. Such expectations may be on food quality
and food safety of legal compliance of the food. If the consumer is impaired in his
decision-making, he will not pressure the poorest performing trader to improve. In
turn, if consumers accept more inferior quality by being passive, those traders who
provide higher quality do not necessarily receive more customers179. In this way,
information provision to consumers contributes to fair competition in the internal
market.
Consumer law implies there is an imbalance between business rationale and the
consumer. The consumer is the less informed, experienced or legally strong party.
The EU legislator assumes that the consumer, in general, cannot protect himself from
chemical, biological and physical health threats. The consumer presumes the food he
buys is safe, which is not unexpected when one learns the EU has one of the most
sophisticated food laws in the world. As a result, the objectified EU food consumer
can be regarded as having two faces. In areas with well-identified health and safety
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challenges, he is, in principle, perceived as weak and vulnerable and in need of
protection. Where such an immediate risk is not deemed present, however, the
consumer is expected to take care of himself by making a subjective choice that will
maximize his personal benefit.
Over the last years, consumer behavior has changed. It became less predictable on
the one hand and more critical on the other. This may have to do with the trend of
increasing moral concerns regarding sustainability and the environment180. Another
trend for consumers is to have increased awareness and curiosity about the food
products they purchase and consume, especially “healthy” and “genuine” foods are
booming and so-called “superfoods”181. This increased awareness influences choices
made by consumers on a daily basis in the supermarket.
It is important to use a correct classification of a (group of) consumer(s) in law. By
defining the consumer, the scope of the extent of application of the law to certain
persons of interest, e.g. those who are entitled to legal protection is laid down. Hence,
a fictive classification of an average consumer was first introduced by CJEU case law182
and eventually also by the UCPD, NHCR and FIC. This average consumer notion would
be convenient in use on the one hand and beneficial to protecting the internal market
on the other hand. The notion would also serve to meet the collective interests of all
consumers, meaning that every consumer can call on a verdict that was ruled on with
the average consumer as the main character. The notion as by created the CJEU
serves as a precondition determining whether the law is applicable. However, no
standardized definition of a consumer has been achieved yet, despite the maximum
harmonization principle of consumer law.
The chapter is concluded in Section 4.6. The sub-questions that are answered in the
concluding section are: What types of consumer are identified by consumer law and
food law? And; What is the consumer behavior according to a quantitative consumer
study and does this match an existing consumer notion?
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4.2.

The notion of the “average” consumer

A rather straightforward definition of a consumer, as by the Oxford dictionary, is “a
person who purchases goods and services for personal use and a person or thing that
eats or uses something 183 ”; a good starting point in defining the consumer.
Additionally, a consumer is seen as “a natural person who, in transactions covered by
the directive,” is acting for purposes that are outside his trade, business or
profession 184 . According to these definitions, the overlapping characteristics of a
consumer are first, that a consumer is a natural person. Secondly, he acts for
purposes outside his commercial or professional activities in concluding the deal.

4.2.1.

The average consumer and the CJEU

The starting point of the development of the average consumer notion is dated long
before the UCPD came into force. It was introduced by the CJEU for the sake of
expression of the proportionality principle185 and protection of the internal market and
the public186. The CJEU used the notion as a benchmark in the assessment of the
impact of alleged unfair commercial practices, called the average consumer test.
Cases that come before the CJEU with as basis unfair (food) practices often have the
consumer as a stakeholder somewhere in the process. To correctly judge a case, the
Court must determine the characteristics of a consumer that is potentially harmed by
the practice.
Unfair food practices are often expressed via the food label187. Even when the provided
information is correct, the food business still depends on how the consumer
understands it and how the consumer acts on it. To solve the issue of consumer
understanding inconsistency, the CJEU adopted the image of the average consumer
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to solve the problem regarding the kind of information necessary to protect as many
consumers as possible.
Although it was not explicitly mentioned, the notion of the average consumer was
first introduced by the CJEU in the Cassis de Dijon case188 to protect the internal
market. It is seen as a starting point in the development of the average consumer
benchmark. Nowadays, about 150 CJEU cases list the average consumer in their final
judgment189.
The Cassis de Dijon case, on the principle of mutual recognition, laid the foundation
for the average consumer benchmark. It then got further defined in consecutive cases
by the CJEU. Notable examples hereof are the Mars190 case, where the CJEU ruled
about a bonus packaging of Mars ice-cream bars where the packaging had a visual
element about the promotion that was not in line with the actual increase in the size
of the bonus product. The CJEU ruled that if a business-to-consumer practice related
to a label or food packaging is done in such a way that it does not mislead a reasonable
circumspect consumer, then the practice cannot be prohibited because it would be of
hindrance to trade on the internal market. This consumer is also “deemed able to
distinguish between mandatory particulars and commercial information” and to “take
commercial statements with a grain of salt”. Eventually, in the Gut Springenheide191
case, the average consumer benchmark is first explicitly mentioned.
After Gut Springenheide, the CJEU slightly refined the notion of the average consumer
by asserting that factors of linguistic, social or cultural nature, should be considered
when using the notion. After all, social standards and cultures throughout the EU vary
greatly. The concept was further refined in the Darbo192 case.
Another important case in understanding the evolution of the consumer that needs to
be protected is the Teekanne 193 case, which led to a loosening of the labeling
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doctrine194. It is also the first case in a series of judgments that puts the average
consumer concepts in a less normative way195. This has been a positive development
in protecting consumers from misleading practices.
Eventually, the CJEU has created a notion of the average consumer, being one who
is “reasonably well-informed and reasonably observant and circumspect 196 .” An
average consumer is expected to read the ingredient list closely before purchasing
the food product. Protection of the less-than-average consumer is considered
disproportionate when seen in relation to the free movement of goods. Concluding
from this definition, the average consumer is expected to fully study the food product
to obtain all information on it before purchasing. In a similar area of law, the
trademark law, the average consumer concept has been set as the standard, although
it is not expected of the consumer to be overly attentive. In Clinique197, it was ruled
that a consumer is not misled by suggestive product or brand naming. Clinique is the
producer of cosmetic products; they were sued that the brand name suggests medical
or clinical connotations. The Court ruled this was not misleading.

4.2.2.

The average consumer in the UCPD

Only a few years after iconic cases Gut Springenheide and Darbo, in 2005, the UCPD
came into force which finally codified the notion of the average consumer. This gave
national courts and authorities the legal handles to improve legal certainty and assure
identic interpretation of the consumer in case law assessments. The notion was
introduced as an operationalized test of the proportionality principle, which is used as
a basis for judicial and regulatory action.

194

The labeling doctrine held that a consumer cannot be misled when the ingredient declaration is correct
Schebestra & Purnhagen (2016). The behavior of the average consumer: a little less normativity and a little more
reality in the Court’s caselaw? Reflections on Teekanne.
196
Directive 2005/29/EC, Recital 18 and Regulation 1924/2006 Recital 15
197
Case C-315/92 (Clinique) (see Annex I)
195

69

More details for the interpretation of the average consumer concept are described in
the UCPD198. The notion is based on the principle of proportionality199, meaning that
the right balance between consumer protection and the promotion of free trade in the
internal market is to be found. This balance is essential in safeguarding the internal
market 200 . In the same vein, the Commission stated that the average consumer
benchmark “should not be interpreted too strictly,” but it should be interpreted with
Article 114 of the TFEU201. Also, the Commission stated that “to determine whether
(…) is misleading, it is necessary to take into account the presumed expectations of
an average consumer who is reasonably well informed and reasonably observant and
circumspect”. This reasonably circumspect consumer, for example, is not misled by
practices such as the size of promotional marketing on a package that does or does
not correspond to the actual promotional increase in the size of the product.
The average consumer is not a statistical test and to determine the typical reaction
of that consumer in a given case, the national courts and authorities have to exercise
their own faculty of judgment. Virtually, this means that the concept of the average
consumer cannot be approached statistically, but that national courts should
determine on a case-by-case basis whether a practice can mislead the average
consumer by taking into account the presumed consumer expectations without having
to execute, for example, a consumer research poll or expert’s report. Also, when a
product is aimed at a specific group, the expectations of that particular group and its
vulnerabilities should be taken into account.
Examples from UCPD cases that added to the definition of the average consumer are
one from Germany and one from Hungary. In Germany, it was ruled that people with
impaired eyesight also classify as average consumers, making the provision of food
information in a (too) small font a misleading commercial practice – it may be argued
that this group is better seen as vulnerable 202 . In Hungary, it was ruled that an
198
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average consumer is not suspicious and tends to trust the information he collects. It
is not expected of an average consumer that he does further research on the provided
information203,204.
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4.3.

The notion of the “vulnerable” consumer

In European law, the concept of a vulnerable consumer is relatively new. Still, it does
fit the current trend in which the EU aims to enhance consumers’ confidence in and
in the internal market. The vulnerable consumer is specifically prone to become the
victim of unfair commercial practices. Consumers may be vulnerable due to age, social
and cultural factors or illiteracy.
There is generally no distinction between an average and a less than average in EU
consumer law, namely “vulnerable”, consumers. The UCPD is an exception to this
rule; hence, the UCPD has a unique social dimension. The UCPD provides protection
to the more vulnerable consumer in three ways. First, when a commercial practice is
targeted at a specific group of consumers, for instance, children, then the impact of
this practice will be assessed from the view of the average member of the targeted
group 205 . This distinction is important because adults may perceive product
information differently since children have not fully developed visual and linguistic
skills to act on food information rationally. Secondly, the blacklist describes generally
prohibited practices because they are deemed unfair and likely to distort the economic
behavior of especially vulnerable consumers. Examples hereof are false claims of the
product’s ability to cure disease, dysfunction or malformation and advertisements that
directly incite children to persuade their parents to buy said advertised products for
them206. Lastly, the UCPD clarifies that even when it is not proven that a practice is
aimed at a specific group of consumers, it can fool vulnerable consumers; it will still
be prohibited.
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4.4.

Consumer Survey

This section describes the structure, scope and outcome of a small-scale consumer
survey that was carried out for the thesis research. The survey was carried out in
Dutch. This research is partly based on the outcome of a study by the consumer
organization de Consumentenbond proving that 90% of Dutch consumers feel misled
by food labels on a regular basis207.
The consumer survey consists of three parts. Part one does contain eight questions
on general food safety awareness and the character of the consumer. These questions
are mixed multiple-choice questions and Likert-scale questions. Part two gives six
examples of (potentially) misleading food products and the respondents are requested
to indicate per product if they feel misled and to give motivation to whether they do
or do not feel misled. These questions are open-ended. The front of the product is
shown, as well as the labeling information on the back of the product. When relevant,
the price information is displayed. The final part consists of six personal multiplechoice questions to obtain the social-demographic data of the respondents. Sociodemographic characteristics are often defined as the following variables: sex, age,
citizenship, marital status, education, labor status, number of persons in household
and income208. The survey was aimed at Dutch-speaking consumers of varying ages,
backgrounds in education and income. The examples of (potentially) misleading
products are examples from the Dutch market with Dutch labeling information. Please
find the survey in the original language (Dutch) and the English translation in Annex
II.
The survey was filled in by 138 consumers. Of these, 124 completed the full survey
as self-identified “average consumers.” Corresponding to these numbers, the margin
of error for the results filled in by the sample group that completed the survey is
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8,8%209. Responses of self-identified “vulnerable consumers” were not taken further
into account. Respondents were, on average, aged 25-34 years old. The majority of
the respondents were female (62,9%). Dutch was the mother tongue of 97,6% of the
respondents. Most have completed university education (BSc or MSc). Most
respondents have a lower (<€1000,-) net income per month.

4.4.1.

Consumer character

Consumer notions
Respondents were asked to indicate how often they relate to two consumer notions.
Nearly a quarter (23,9%) of the respondents answered they always relate to a
consumer who is reasonably informed, circumspect and attentive; the average
consumer. However, a majority of 59,4%, tones this down to “most of the time”
(Figure 5a). When asked whether the respondents relate to a consumer who is more
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vulnerable as a result of social, demographic or personal diversity (a vulnerable
consumer), it is seen that a majority of 61,6% never relates to this description. 28,3%
sometimes relates to the description of a vulnerable consumer. Lastly, only 2,9%
always identifies as vulnerable consumer (Figure 5b).

Average consumer definition
The respondent learned the definitions of an average consumer and the vulnerable
consumer. As it was expected that most consumers would answer to identify with an
average consumer, it was asked whether they would agree with the definition. The
answers were divided, but most respondents answered they agree (24,6%) or mostly
agree (38,4%). Still, approximately one-third (32,6%) of the respondents do not
agree with the definition (Figure 6).

Do you agree with the definition of an "average consumer"?
4,4%
Yes, totally agree
24,6%
32,6%

Somewhat agree, something is
missing to the definition
No, do not agree

38,4%
I do not know

Figure 6: Visualization of the opinion of respondents on whether they agree with the definition
of an average consumer.

Label reading behavior
Respondents were asked about their shopping behavior with regard to reading label
information. It has been made clear that the label includes all visual elements of the
product, such as the name, producer, ingredients and use-by date. 56,9% of the
respondents answered that they only sometimes carefully read the information on the
front of the pack label. 24,1% responded that they always read this information. For
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information on the back of the products, these numbers are slightly different. Only
3,7% answered that they always carefully read the information on the backside of the
pack. 43,8% often reads this, and 47,5% hardly ever reads this information (Figure
7).

Do you read the information on the product label?
56,9%

Percentage of respondents

60,0%

47,5%

50,0%

43,8%

40,0%
30,0%

24,1%
16,8%

20,0%
10,0%

3,7%

2,2%

5,1%

0,0%
Yes, always

Yes, most of the time
Front-of-pack

No, mostly not

No, never

Back-of-pack

Figure 7: Visualization of the percentages of respondents (y-axis) and how often (x-axis) they say to
read the front of pack information versus the back of pack information

A strong correlation was found between respondents who answered that they identify
themselves with an average consumer and whether they read the front-of-pack and
back-of-pack information of a food product 210 . Too few respondents answered to
identify with a vulnerable consumer to find a significant correlation between them and
whether they read the information on the product.

Trust in food labels
Of the respondents, 91,3% say they either always or most of the time trust the
information that has been provided by them through the product label. Consumer
trust regarding food safety and labeling is the biggest for the EU; 22,5% of the
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respondents said to trust the EU fully and 60,9% mostly trusts the EU. Food retailers
and food producers are less trusted by the respondents.

4.4.2.

Misleading products

Participants were presented 6 product labels, front-of-pack (FOP) and back-of-pack
(BOP) and were asked whether they felt misled. The exact visual can be found in
Annex II. Only responses from participants who self-identified with the “average
consumer” definition are taken into account. Hereafter these will be addressed as
average consumers.

Heks*nkaas
The first product is “Heks*nkaas,” a Dutch manufactured cream cheese spread/dip of
which the fantasy marketing name roughly translates to “Witches cheese”. The
product was the subject of a Dutch national lawsuit in 2014 in which it had to be
determined whether the product name (containing “cheese”), was misleading to
consumers as the product contains only 16% cheese. It was ruled that the product
name was not misleading in combination with the ingredient declaration211.
Respondents were asked to indicate whether they felt misled (yes/no/do not know)
by the name of the product and whether they could give an explanation with their
answer.
Of the average consumers, 24,2% answered to feel misled by the product name. More
than half (53,3%) of these explained that this is because while the name implies there
is cheese (Heks*nkaas) in the product, the ingredient list shows that there is only a
small amount of (cream)cheese in the product and the majority is constituted from
water and rapeseed oil. Another 26,7% provided as an explanation for their answer
that the name “Heks*nkaas” is a fantasy name that does not clearly describe the
product thus does not give accurate information about the product composition. On
the other hand, the 65,3% of the respondents that answered not to feel misled,
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37,0% responded that it is this fantasy name that, due to its fun character, does not
lead to any expectations about the composition of the product. Some add to this that
the ingredient declaration provides clarity on the ingredients.

Cream cheese truffle
The second product is Philadelphia cream cheese truffle, a limited edition in the cream
cheeses range of Mondelez. The product is presented alongside the chives variety of
Philadelphia and price per kilogram, front-of-pack labels and back-of-pack ingredient
lists. The respondents were asked whether they felt misled by the product with truffle.
Philadelphia truffle is a typical product with a “bait ingredient,” as it only contains
0,07% truffle and more of other types of mushroom. Yet, it is the truffle pictured on
the packaging and is used to get consumers’ attention. Truffle is typically as “luxury”
ingredient. This variety is packaged in a smaller tub (150g) in comparison to other
(185g/200g) cream cheeses of the brand. This difference is hardly visible on the
shelves of the supermarket. Nonetheless, the addition of truffles leads to a price
difference of nearly €4,- per kg.
Foodwatch the Netherlands compared this truffle product with other truffle products
available in Dutch supermarkets. It was concluded that the Philadelphia product
contains 50 times fewer truffles than other products that claim to have truffles212.
58,1% of the average consumers answered that they feel misled by the truffle product
label. Of these, 51,4% explain that this is because the product hardly contains enough
truffle to justify the product label. Other reasons that were given were that the
product has no truffle at all (i.e., people who did not carefully read the ingredient
list), that the product price is too high, that the product size is misleading and that
the ingredient list is way longer in comparison to other Philadelphia products.
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Macarons from the bakery
Having unprotected terms like “from our bakery,” “fresh” and “authentic recipe” on
products is an example of how marketing purposes can mislead consumers. The
backside of the product informs the consumer that the pastries have been thawed
before selling; this, however, is not mentioned on the front-of-pack label, where it
only mentions “from the bakery.” The latter may imply some artisanal element, or
freshness of the product. A comparable example hereof is found in certain types of
fresh fish fillet. Once the consumer consults the backside label, he may find out that
the fish was farmed in, e.g., Thailand, where it was frozen for transport. The product
is thawed and sold refrigerated, making it appear fresh.
Half (50,8%) of the respondents do not feel misled by this fresh suggestion. Of the
33,1% of the respondents that answered to feel misled, the majority (68,3%)
indicated that the terms “fresh from the bakery” and “thawed” are contradicting.

Green tea acai berry
Another example of a product with a bait ingredient. The acai berry is prominently
featured in the visuals of the packaging and with an in-text. When consulting the
ingredient declaration, one finds that the product contains 0,5% acai berry, and 40%
another type of berry. Acai berries have a superfood image. This is an attractive
feature for consumers since it appears healthy. However, chokeberry is a lot cheaper
than acai berry; still, on four out of six sides of the packaging, the term “acai” is
found, in comparison to chokeberry, which is only found on one of the six sides.
As the pictured ingredient on the packaging is accompanied by a declaration of the
percentage in which the pictured ingredient is present, this product would not be
deemed misleading when applying the law. The potential to mislead consumers is still
present.
Of the average consumers, 47,6% answered to feel misled. Hereof, 84,7% answer
that the percentage of the acai berry is way too low compared to that of another
berry, while the acai berry is pictured and named on the front of the pack.
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Fresh orange juice
Participants were shown orange juice by a Dutch brand, sold in two different type of
packaging. The shelf-stable product used to compare the misleading product is
packed in a cardboard box. The refrigerated product is sold in a see-through plastic
bottle in the cooled section of the supermarket. The latter is the same packaging as
the “do-it-yourself” freshly squeezed juice with fewer additives making it more
perishable. The use of this type of plastic packaging, therefore, gives the impression
of a freshly juiced product. However, the product inside of the bottle is a shelf-stable
one, just like the one that is not refrigerated and sold in cardboard boxes. The
consumer is tricked into thinking the product is fresh and has a short shelf life. The
backside label informs the consumer that the juice is obtained from concentrate. Both
the bottled and the cardboard packaged product have a use-by date of approximately
two months. The cardboard packaged product is higher in Vitamin C and comparable
in other micronutrients, while the bottled “fresh” product may appear healthier.
The term “fresh” is not regulated, meaning that usage of the term is making clever
use of a hiatus in European legislation. This in turn could be misleading. The term
“fresh” triggers people into believing products are more healthy213. When a product
is marketed as fresh, it may be produced or imported even months earlier. Fresh does
not tell the consumer anything about how long the product has been in the
supermarket or how long since it has been produced.
This difference almost only becomes clear when comparing the products next to each
other. The cooled and the shelf-stable product are located in very different positions
in the supermarket.
In total, 49,2% answers to feel misled. Reasons given were that the price difference
is unacceptable (54,1%) or that the product essentially is the same, but in a different
package (52,5%).
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Cereal bonus packaging (fictive)
Related to the 1993 Mars case214, which serves as a standard reference case in EU
unfair commercial practices law and is used to determine the average consumer
benchmark. The potentially misleading visual element that presents the “bonus”, is
explained by the “anchoring effect”. This holds that people often make estimates by
starting from an initial value (the anchor), with estimates being biased towards this
initial value. The packaging contains two anchors. The first is the percentage
(numerical), a correct anchor. The second is the yellow area, being an incorrect
anchor. Vulnerable consumers (dyslectic, attention disorders) may encounter
difficulties with percentages and be tricked by a more straightforward visual such as
a yellow area more easily (numeracy skills). The consumer therefore may be tricked
into buying the bonus packaging.
In this fictive example of a cereal product available in the Netherlands, the consumer
can identify two anchors. The enumerative anchor (“+10%”), which is correct, and
the false anchor of the color block (30% of package size is colored yellow).
In this fictive example, 47,6% of the respondents does not feel misled. 44,4% does
feel misled. Of the latter, 72,7% indicate that this is because of the incorrect
proportion of the yellow area. Other reasons that were given were that it seems like
you would get more product, that there is a lot of air in the box and that the extra
amount is not really free.
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Case C-470/93 (Mars), see Annex I
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4.5.

Conclusion of Chapter 4

After exploring the average consumer concept and after carrying out a consumer
survey, sub-questions 5 and 6 can be answered.
Sub-question 5: What different types of consumer are identified by
consumer law and food law?
The notion was introduced in the Gut Springenheide case. From both Cassis de Dijon
and Darbo, it can be concluded that the average consumer is observant and studies
the food information. The consumer is not expected to further research or question
the food information that he is provided with. He is not tricked by suggestive product
names such as in Clinique. As concluded from the Mars case, suggestive product
packaging does not trick an average consumer. Lastly, Teekanne led to a loosening
of the belief that consumers cannot be misled when the ingredient declaration is
correct, also known as the labeling doctrine.
The concept may need revision as some CJEU cases call for a more flexible consumer
notion than others; the notion is elastic. It is this elasticity that gives room for
inconsistency and ambiguity. Also, differences many exist between average
consumers in any situation or in specific situations. Still, the concept is included in
the UCPD, as well as the concept of the vulnerable consumer.

Sub-question 6: How do consumers behave according to a quantitative
consumer study and does this match an existing consumer notion?
The consumer survey respondents were predominantly Dutch-speaking students and
young adults who have had a higher form of education. The respondents typically
have a lower income and carry primary or shared responsibility for grocery shopping.
When presenting them with examples of products that are potentially misleading, it
was found that the questioned group is not easy to mislead, just as the average
consumer who is reasonably well informed and observant would. Figure 8 summarizes
the respondents’ opinion on whether they felt mislead by the six products.
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Percentages of "average consumer" respondents that do or do
not feel misled by six products
Percentage of respondents

70,0%

65,3%
58,1%

60,0%

40,0%
30,0%

50,8%

47,6%
44,4%

50,0%

41,1%

35,5%

33,1%

37,9%

24,2%

20,0%
10,0%

49,2%

47,6%

10,5%

16,1%

11,3%

8,1%

6,5%

12,9%

0,0%
Heks*nkaas

Cream cheese
with truffle

Fictive cereal
bonus pack
Yes

No

Macarons from
the bakery

Green tea acai

Fresh orange
juice

Other

Figure 8: Overview of the opinion of the “average consumer” respondents on whether they indicated to
feel misled (yes), not to feel misled (no) or other (other).

Of the respondents that answered to relate to the definition of an average consumer,
24,1% says to “always read” the front-of-pack label, only 3,7% answers to “always
read” the back-of-pack label. This questions the current definition of the “average
consumer”, as he is expected to always read all information.
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5. CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS
In this final chapter, the main research question is answered. Based on the conclusion,
policy recommendations and indications for further research are provided. Finally, the
strengths and weaknesses of the research are discussed.
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5.1.

Conclusion

This thesis research studied the role of the UCPD in preventing unsafe foods from
entering the consumer market to protect public health and the economic interests of
average consumers.
The regulatory framework surrounding the topic comprises the GFL, FIC, NHCR, and
the UCPD. Food safety may be approached from the perspective of substance,
process, or information. The GFL well covers the substance and process dimensions.
The FIC and NHCR regulate the information dimension of food safety. When there
exists an economic angle to the food safety issue, the UCPD comes into play. The
scope of this Directive is merely financial; the safety and public health dimension are
not addressed as much. For foods, the UCPD functions as a hurdle in preventing
unsafe foods from entering the market and forms a security net for products legally
produced under the GFL, NHCR, and FIC, which still may be misleading.
The GFL lays down the first prohibition on misleading food products. The FIC and
NHCR specify this as misleading food information. The UCPD is used to fill gaps in
sectoral and national legislation. For example, the FIC only regulates mandatory
labeling, not voluntary and commercial labeling activities. The UCPD covers this gap.
Additionally, by regulating misleading omissions in addition to misleading actions, the
UCPD protects the consumer from being misled in two ways. The UCPD applies to the
existence or nature of the foodstuff, its main characteristics, price, the trader, and
general consumer rights.
The concept of unsafe foods is mainly applicable to the manufacturing process of the
food, including hygiene standards and documentation, including tracking and tracing
data. Unfair business practices also apply to careful and purposeful acts of misleading
communication, advertising and marketing practices from the business to the average
consumer. Food fraud can be seen as an unfair commercial practice. It is a misleading
and/or untruthful act, that deceives the average consumer and negatively impacts
their economic interests. Unlike food safety issues, food fraud issues do not
necessarily involve consequences to public health or food safety, which means that
that action does not need regulation under the GFL or FIC but can be regulated under
the UCPD.
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Fraudulent foods are part of the scope of the UCPD, based on two characteristics of
fraud. First, fraudulent foods are defined as the product of intentional actions to
achieve economic gain and the use of food to achieve this goal. Secondly,
manufacturers that commit fraud with food, gain an unfair advantage over their
competitors.
Food information is an essential aspect of unfair food. The regulation of food
information is a precise task. A balance must be found between a prescriptive
approach to labeling, which ensures consistency but can be rigid and prevent
innovation and one which is too flexible and leads to a loss of the internal market.
Food information can make food that is inherently safe, unsafe by untruthful or
incorrect information. On the other hand, inherently unsafe foods may become safe
by correct information provision. Also, safe foods with correct information, may
become unsafe, for example, by passing the use-by date.
Unfair commercial practices are not always the direct cause of unsafe foods. In some
cases, a product can slip through the gaps in the legislation because it can be unclear
whether it should be regulated as an unsafe food product under the GFL, or as an
unfair commercial practice under the UCPD. The legal-based approach of the UCPD
and the science-based approach of the GFL work together. However, the lack of
specific clauses and scenarios on the blacklist for food products raises the question of
whether the EU should adopt food-specific legislation in the field of unfair commercial
practices.
The central stakeholder in this thesis research is the consumer. It is essential to
consider who is being dealt with in applying the law as not every consumer is the
same. The consumer, as typically addressed by law, is the average consumer. An
average consumer is described as one who is reasonably well informed and observant
and circumspect, taking into account any relevant social, cultural or linguistic factors.
Additionally, the UCPD has a unique social character that acknowledges the existence
of the less-than-average consumer: the vulnerable consumer. A vulnerable consumer
is someone who, due to their age or personal circumstances, is especially susceptible
to detriment, mainly when a firm is not acting with appropriate levels of care. Still, a
more flexible approach to the concept of the consumer is needed to defend the needs
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of every consumer. However, a balance must be found between the need to protect
everyone’s needs and the potential ambiguity and inconsistency this approach may
bring. There is no one-size-fits-all consumer notion.
Yet, the average consumer is the starting point for this study. Therefore, quantitative
research was conducted by distributing an online consumer survey amongst a group
of alleged average consumers. The first part of the survey contained questions on
consumer characteristics and food risk perception (closed-ended and Likert-scale
questions). The second part presented six product examples, available on the Dutch
market, that are on the edge of misleading (open-ended questions). With the third
part,

socio-demographic

data

was

collected

(closed-ended

questions).

The

quantitative data was evaluated using Pearson correlation tests in SPSS Statistics.
Most respondents identify with the definition of an average consumer. Nevertheless,
over the six product examples, on average, a percentage of 42,8% indicates that they
would feel misled by the product. This is contrary to the commonly accepted definition
of an average consumer, who would be easy to mislead.
In general, the respondents answered always to read the information on the front-ofpack label. Additionally, a correlation could be found between this group of consumers
and whether they read the back-of-pack label. This would prove the definition of the
average consumer. The number of respondents who said to identify with the
vulnerable consumer notion more often is too low to conduct statistical analysis on.
Examples from CJEU and national cases show that food manufacturers continue to
look for the grey area when labeling their food products. Consumers can feel misled
even when the product is compliant with the regulatory framework. This proves that
the effectiveness of the regulatory framework is not yet optimal.
In answering the question of to what extent the UCPD is equipped to protect average
consumers from unsafe food products, the following is concluded. The UCPD alone is
not sufficient to safeguard the average consumer from food products that have
become unsafe due to fraudulent or misleading practices. This is because the UCPD
lacks the science- and risk-based approaches to food production. Furthermore, the
UCPD merely protects the economic interests of the consumer instead of their safety
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and health interests. Overall, the complete legal framework functions relatively well
in protecting average consumers from unsafe food products. The UCPD adds explicitly
to the protection of consumers in general, as it considers an average consumer and
a vulnerable consumer. Together these two notions cover the majority of consumers
in general. Over time, several cases have come before national courts and the CJEU.
These rulings have been used to deepen further the definitions of what is unfair and/or
misleading and about the notions of the average and vulnerable consumer.
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5.2.

Recommendations and outlook

5.2.1.

Policy recommendations

Several regulatory steps could be taken to improve the effectiveness of the regulatory
framework surrounding unfair commercial practices in food and the resulting products
thereof.
Firstly, when an unfair commercial practice yields a fraudulent food product, it can be
unclear whether this food product should be analyzed in light of the GFL or the UCPD.
This is partly because the UCPD does not have a specific clause for food. Apart from
Commission Recommendation 2014/180/EU and the Commission Implementing
Decision

2014/176/EU there are no specific regulations and measures against

fraudulent practices with food. To eliminate this ambiguity, the EC could consider
either to add a fraud clause to the GFL, or to create a regulation on food fraud
specifically. It is not illogical that such a law does not exist at the moment because
fraud is forbidden. Nevertheless, it could prove helpful for grey-area cases.
Secondly, an indicative list of unfair commercial practices could be implemented in
the UCPD, in addition to the blacklist. Such a list would help the Member States
properly to apply the general clauses of the UCPD. This would put some limits on the
maximum harmonization principle of the UCPD for consumer protection. An indicative
list would also address a pitfall of the UCPD; now, companies may use the UCPD for
their own interests when they want to challenge national law instead consumers’
interests. The recommended list can be composed by looking at recurring issues
presented to national courts.
Thirdly, interpretation of the UCPD is mainly made through case law. This relatively
slow process calls for a parliamentary committee solely on the UCPD. This is not yet
on the EU agenda. Some guidance is needed to alert businesses and enforcement
authorities of the EC’s interpretation of misleading practices. Although Member States
could not be compelled legally to comply with interpretations from the EC, this
approach has proved helpful in similar cases where new law risked creating
uncertainty.
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Then, the control mechanism, enforcement, and sanctioning of misleading and
fraudulent practices on the national level should be increased. In the current situation,
misleading practices only come to light when addressed by (consumer) organizations
or lawsuits. Individuals are hardly able to address such practices. Food safety and
food fraud incidents are often enforced and controlled by different competent
authorities in the same country, which may give rise to ambiguity in assessing cases.
Lastly, a simple approach to eliminating some of the most frequent misleading food
labeling practices would be defining specific terms. For example, the definitions of
“misleading” food, “fraudulent” food and food “adulteration” must be taken up into
the law. Also, terms like “traditional,” “natural,” “no added sugar,” and “superfood”
are vague and need definition. Likewise, rules on minimum content should be set for
“whole grain” products and products that contain an ingredient that is highlighted on
the label.

5.2.2.

Research recommendations

In line with the policy recommendation to streamline the process of determining
whether a practice is deemed unfair or not, it can be interesting to compose a list of
(food-related) rulings under the UCPD from national courts. This list can then be
analyzed for recurring issues. These issues could be taken up on the recommended
indicative list or the blacklist of the UCPD.
Furthermore, the consumer survey conducted for this research can be carried out in
a group with more potentially vulnerable consumers. E.g., elderly, illiterate or nonnative Dutch inhabitants. Plus, as a follow-up on the survey, a study can be done in
which consumers are interviewed instead of asked to fill in an online survey. More
interesting insights can be found in their behavior in interviewing the respondents. In
this study, it would be an option to have the products “live” so that the respondents
have to decide whether they read the information on the back of the label.
Observation of these participants may generate additional insights into consumer
behavior.

This

type

of

observational

research

would

also

determine

the

misleadingness of food because practices are only misleading when the consumer
decides to make a transaction he would not have taken otherwise.
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Generally, more research on the average and vulnerable consumer concepts is
needed. It could be interesting to conduct consumer research to find out the opinion
of a broad group of consumers towards misleading food practices. Average European
consumers are “pampered” quite a bit; maybe this is unnecessary.
Lastly, as the nature of the UCPD calls for Member States to apply the rules to their
national legislation, it would be interesting to conduct a comparative analysis of
national legal instruments that address food under the UCPD.
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5.3.

Strengths and weaknesses

The field research part executed for this thesis has been in the form of a small-scale
consumer survey. The advantages of this type of research are that the data collection
can fully be online and many participants can be reached in a relatively short amount
of time. Additionally, a wide range of data could be collected from the respondents.
However, such a survey can lead to unreliable results for several reasons. One is that
respondents may not answer accurate answers, or take too little time to answer every
question thoroughly. As this survey consisted of both closed- and open-ended
questions, participants were likely to drop out because answering open-ended
questions takes relatively more time and thinking than closed-ended questions.
Nevertheless, the open-ended questions provide the most interesting data for the
research.
The reliability of obtained data from the survey can be discussed. General statistics
show that a little more than half of the respondents initially reached by the survey
(n=199), completed the survey (n=138). This may create bias in the results as some
people with specific opinions may choose not to fill in or complete the survey. Also,
some people who might have had more difficulty answering the questions or did not
understand the question may have stopped the survey before completing it. This last
group may have some respondents that would have responded to being a vulnerable
consumer.
Additionally, with a confidence level of 95%, the margin of error for the results
obtained on the first and the second part varies between 8,3% and 8,8%. Meaning,
when retaken, 95% of the time, the results will be within a 8,3% and respectively
8,8% of the real population value. A lower margin of error would mean to have more
reliable results.
In the survey’s open-ended questions, the respondent was shown the front-sight and
the back-sight of the product at once. However, in a real-life situation, consumers are
presented with the front-of-pack label first and have to decide to take the product,
turn the product and read the back-of-pack label. This could be solved by depicting
the product in 3D mode and allowing the respondent to decide whether he wants to
see the back-of-pack label.
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If a consumer is misled, he will not always notice this. In the survey, the respondent
was encouraged to find the misleading element. Also, the back-of-pack label was
presented obviously.
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ANNEX I: CASELAW
Gut Springenheide (1998) - Gut Springenheide GmbH and Rudolf Tusky
v Oberkreisdirektor des Kreises Steinfurt: The Gut Springenheide case is one of
the first rulings by the CJEU on the average consumer test. Gut Springenheide GmbH
is the marketer of ready packed eggs bearing the description “6-grain-10 fresh eggs”.
The description is derived from the hen feed that is composed for 60% of six different
cereals. The package was substituted with a pamphlet stating the benefits of this type
of hen feed for the quality of the product. German authorities claimed this
combination of the description and the enclosed information was misleading to
consumers. The Court determined that the description must take into account the
presumed expectations which it evokes in an average consumer who is reasonably
well-informed and reasonably observant and circumspect. This definition of an
average consumer was refined in subsequent rulings of the CJEU. The Court ruled
that the consumer is attentive to the overall characterization of the product.
Adolf Darbo (2000) – Adolf Darbo v Verein gegen Unwesen in Handel
und Gewerbe Köln eV: Darbo is the producer of strawberry jam, bearing the words
“naturally pure” on the frontside label of its packaging. In this case, the average
consumer was assumed to know that even naturally grown strawberries (or fruits in
general) may contain non-natural pollutant residues as a result from being grown in
the open air where the fruits are subjected to air pollution. Additionally, the Court
ruled that the average consumer would not be misled by the term naturally pure
although the product does contain the gelling agent pectin which is clearly indicated
on the ingredient list on the back of the label.
Teekanne

(2015)

–

Verbraucherzentrale

Bundesverband

e.V.

v

Teekanne GmbH & Co: In this fairly recent case, the CJEU ruled whether the
consumer would be misled by a tea box that via visual elements suggested that the
product contained fresh raspberries and vanilla, while they are not actually present.
The ingredient list did declare the ingredients correctly. Following the labeling
doctrine, as long is the ingredient declaration is correct, the average consumer cannot
be misled. Herein, the Court decided that when they assessed a label for being
misleading, they needed to consider the total of the labeling in addition to the
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ingredient list, that is including wording, depictions, symbols, font sizing, color,
pictures, etcetera. Hereby it is acknowledged that consumers pay considerable
attention to visual elements (see: picture superiority effect) in comparison to textual
elements. Finally, the CJEU came to the realization that although an average
consumer may be capable of understanding the provided information, he may not
actually read it. Therefore, the Court loosened the labeling doctrine and admits that
an average consumer may still need protection.
Dassonville (1974) – Procureur du Roi v Benoît and Gustave
Dassonville, Case 8/74. Dassonville is a wholesaler of whisky, importing them from
France to Belgium. Belgium has a national law that reads that the term “Scotch
whisky” cannot be used without having an accompanying certificate. Dassonville is
accused of having their Scotch product on the Belgian market without having the
correct certification. However, in France it is not possible to obtain such certificate
because this is not required by French law. In response to the accusation, Dassonville
challenged the legality of the certification law based on Article 34 of the TFEU (TEEC,
Article 30) that reads that quantitative restrictions to trade or measures having
equivalent effect are forbidden. Finally, the Court ruled that the need for certification
would indeed be against Article 34 of the TFEU.
Keck & Mithouard (1993) – Criminal Proceedings against Bernard Keck
and Daniel Mitouard, Joined Cases C-267/91 and C-268/91. Keck and
Mithouard had been prosecuted under French law for selling products (a liqueur and
a coffee) below wholesale prices, which is prohibited under Article 34 of the TFEU
(TEEC, Article 30) to prevent cut-throat competition. The Court ruled that the French
law was compatible with the Treaty and that this specific arrangement is merely a
selling arrangement.
Cassis

de

Dijon

(1979)

–

Rewe-Zentral

AG

v

Bundesmonopolverwaltung für Branntwein, Case C-120/78. One of the most
relevant rulings the CJEU held is the Cassis de Dijon case

of 1979 in which the

German court stated that the French berry liqueur Cassis de Dijon could not be sold
legally in Germany because it did contain a “lower than permitted” amount of alcohol
(±20%)

for

liqueurs

as

set

by

the

technical

standards

of

the

German
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Bundesmonopolverwaltung für Branntwein (± 32%). This would mislead the
consumer and they claimed that the lower alcohol percentage would lead consumers
to develop a quicker tolerance for that type of alcohol compared to other liquors with
higher alcohol percentages. The Court ruled that there is no valid reason why,
provided that they have been lawfully produced and marketed in one of the Member
States, (goods) should not be introduced into any other Member State. By means of
the principle, the fundamental freedom of free movement of goods can be
guaranteed. Exceptions to mutual recognition are allowed when it is proven that the
measures are in light of fairness of commercial transactions or consumer protection.
The concept of the consumer that is protected in this case is a seemingly confident
and self-reliant one.
VTB-VAB (2009) – VTB-VAB NV v Total Belgium NV, Case C-261/07. In
this case, the Belgian national court is asking the Court whether the prohibition of
combined offers, as provided for in Article 54 of the Belgian Law of 14 July 1991,
accords with Directive 2005/29/EC. Directive 2005/29/EC prohibits any combined
offer by a seller to a consumer whereby the acquisition, whether or not free of charge,
of products, services, other advantages or of vouchers with which they can be
obtained is linked to the acquisition of other, even identical, products or services, and
this regardless of the circumstances of the case, in particular regardless of the
influence which the specific offer may have on the average consumer and of whether
that offer can be considered in the specific circumstances to be contrary to
professional diligence or fair commercial practices.
Deutscher Apothekerverband (2003) – Deutscher Apothekerverband v
0800 DocMorris NV, Case C-322/01. The Dutch DocMorris offered a medicine on
sale on its website, which is prohibited by German national legislation. Thus, the
Deutscher Apotherkerverband brought actions against the Dutch pharmacy to prevent
them from selling to German-based consumers. DocMorris argued this would breach
Article 34 of the TFEU. The Court held that this could be justified if it was prescription
medicine.
Gysbrechts (2008) – Lodewijk Gysbrechts and Santurel Inter BVBA,
Case C-205/07. The Court was asked to provide a ruling in relation to alleged
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breaches of the Belgian law on distance selling. It involved a distance-selling contract
that required the consumer to provide the seller with credit-card details within 7 days.
The Court found that the national measure indeed deprived the traders concerned of
an efficient tool with which to guard against the risk of non-payment, and thus
restricted trade. Article 35 of the TFEU.
Berger (2013) – Karl Berger v Freistaat Bayern, Case C-636/11. In this
case, authorities found that game meat produced by Berger Wild GmbH was unfit for
human consumption. The authorities expected that the company itself would inform
the public about the unfitness of their products, however Berger argued that the public
only needed to be informed where there exists a threat to human health. The CJEU
ruled that in line with food safety regulation the public must be informed correctly
because the product remains unfit for human consumption.
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ANNEX II: CONSUMER SURVEY (NL+EN)
Please note that the survey was distributed in Dutch only as the examples in Part 2
are for products available on the Dutch market only.
Deel/Part 1:
Q1

Wanneer beschouwt u een voedingsmiddel

When would you consider a food

als veilig? Rangschik de volgende

product to be safe? (1= most

alternatieven (1 = meest belangrijk, 5 =

important, 5= least important for your

minst belangrijk voor uw voedselveiligheid)

health)

•

Duidelijke informatie over

•

ingrediënten en herkomst

ingredients and origin

•

Duidelijke en accurate etikettering

•

Clear and accurate labeling

•

Minder ingrediënten, minder bewerkt

•

Less ingredients, less

en niet artificieel

Q2

processed, not artificial

•

Vrij van schadelijke bestanddelen

•

Free from harmful substances

•

Goede voedingswaarden

•

Good nutritional qualities

Hoe belangrijk is voedselveiligheid voor u

How important is food safety to you

wanneer u boodschappen doet?

when shopping for groceries?

•
•

Voedselveiligheid is mijn

•

Food safety is my main concern

voornaamste zorg

•

Food safety is one of my

Voedselveiligheid is een van mijn
zorgen

•

•

•

Food safety is none of my
concerns because I trust foods

zorgen omdat ik er vanuit ga dat

that I buy to be safe
•

Food safety is none of my

Voedselveiligheid is geen van mijn

concerns because I think my

zorgen omdat ik van mening ben dat

body and mind can handle

mijn lichaam een geest de eventuele

negative effects from impaired

negatieve gevolgen van mindere

food safety

voedselveiligheid wel aan kan
•

concerns

Voedselveiligheid is geen van mijn
voedsel wat ik koop veilig is

Q3

Clear information about

•

I do not know

Weet ik niet

Maakt u zich zorgen over de volgende

Do you worry about the following food

voedsel gerelateerde kwesties? (Grote

related subjects? (I worry a lot; I
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zorgen; Een beetje zorgen; Niet echt zorgen

somewhat worry; I do not really

Helemaal geen zorgen; Weet ik niet)

worry; I do now worry at all; I do not
know)

•

•
•

Biologische gevaren (zoals

E.coli, Salmonella or Norovirus

Norovirus)

infection)

Allergene gevaren (zoals gluten,

•

gluten, crustaceans or chicken

Fraudering of misleiding via het

egg)
•

product label (for example like

zuigelingenvoeding schandaal of

with the horsemeat scandal,

anderzijds vervalsing van voedsel)

the melamine crisis or

Residuen van bestrijdingsmiddelen

otherwise counterfeit products)
•

herbicides (for example on

Onzekerheid over nieuwe

fruits and vegetables)
•

Additieven (zoals kleurstoffen of

Insecurity about new processes
(e.g. GMO)

•

zoetstoffen)

•

Residues from pesticides or

groenten en fruit)

GMO)

•

Fraud of deception through the

paardenvleesschandaal, het

technologieën en processen (zoals
•

Allergenic hazards (for example

schaaldieren of kippenei)

(zoals pesticiden en herbiciden op
•

Biological hazards (for example

besmetting met E.coli, Salmonella of

product label (zoals bij het

•

•

Additives (e.g. colourants or
artificial sweeteners)

Stoffen afkomstig uit

•

Environmental pollutants

milieuverontreiniging

•

Nutrition related hazards (e.g.

Voeding gerelateerde risico's (zoals

gaining weight or having an

gewicht aankomen of een

unbalanced diet)

ongebalanceerd dieet)
Q4

Kunt u zich identificeren met onderstaande

Can you identify with the following

beschrijvingen van een consument? Geef

descriptions of a consumer? Please

aan hoe vaak u zich kan vinden in de beide

indicate how often you can find

omschrijvingen. (Altijd, Meestal

yourself in both descriptions. (always,

Soms, Nooit)

most of the time, sometimes, never)

•

Een consument die redelijk

•

A consumer who is reasonably

geïnformeerd, omzichtig en

well informed and reasonably

oplettend is (gemiddelde

observant and circumspect,

consument)

taking into account any
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•

Een consument die kwetsbaarder is

relevant social, cultural or

dan gemiddeld als gevolg van

linguistic factors (average

sociale, demografische of

consumer)

persoonlijke diversiteit (kwetsbare

•

consument)

A consumer who is more
vulnerable due to social,
demographic or personal
diversity (vulnerable consumer)

Q5

In de vorige vraag heeft u geleerd dat de

From the previous question you have

gemiddelde consument wordt omschreven

learned that the average consumer is

als een consument die redelijk

defined as one who is reasonably well

geïnformeerd, omzichtig en oplettend is.

informed and reasonably observant

Bent u het eens met deze omschrijving?

and circumspect. Would you agree
with this description?

Q6

•

Ja, volledig mee eens

•

Yes, fully agree

•

Ja grotendeels, maar er mist iets aan

•

Yes, mostly agree, but

de definitie

something is missing from the

•

Nee, niet mee eens

definition

•

Weet ik niet

•

No, do not agree

•

I do not know

Leest u de informatie op het label/etiket van

Do you read the information on the

levensmiddelen die u van plan bent aan te

label of a product you intent to buy for

schaffen voor consumptie?(Het label of

consumption? (The label comprises all

etiket omvat alle visuele kenmerken, onder

visual features, including the product

andere de naam, producent, keurmerken,

name, producer, quality marks,

ingrediënten en de houdbaarheidsdatum)

ingredients and best-before date) (yes

(Ja altijd, Ja meestal, Nee meestal niet, Nee

always, yes most of the time, no

nooit)

mostly not, no never)

•

Informatie op de voorkant van de

•

verpakking
•

Informatie op de achterkant van de
verpakking

Q7

Information on the front of the
packaging

•

Information on the back of the
packaging

Vertrouwt u doorgaans de informatie op het

Do you generally trust the information

etiket van een levensmiddel?

on a food label?
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Q8

•

Ja, altijd

•

Yes, always

•

Ja, meestal

•

Yes, most of the times

•

Soms

•

Sometimes

•

Nee, meestal niet

•

No, mostly not

•

Nee, nooit

•

No, never

Hoeveel vertrouwen heeft u in de volgende

How much trust do you put in the

instanties als het aankomt op

following organizations when it comes

voedselveiligheid en eerlijke

to food safety and fair information

informatieverstrekking over voedsel?

practices on foods? (Fully trust, usually

(Volledig vertrouwen, Meestal goed

trust, neutral/do not know, little trust,

vertrouwen

no trust)

Neutraal / weet ik niet, Weinig vertrouwen,
Geen vertrouwen)
•

De Europese Unie

•

The European Union

•

Levensmiddelenindustrie

•

Food producers

(producenten)

•

Retailers

•

De supermarkt of ander soort
retailer
Deel/Part 2:

Q1

Het eerste product: Heks*nkaas

•

•

Voelt u zich misleid door de naam

The first product: Heks*nkaas

•

Do you feel misled by the name

van het product? (Ja/nee/weet ik

of the product? (Yes/no/do not

niet)

know)

Kunt u een toelichting geven bij uw

•

Can you explain your answer?

antwoord?
Q2

Het tweede product: Roomkaas truffel. Ter

The second product: Cream cheese

vergelijking: Roomkaas bieslook.

truffle. For comparison: Cream cheese
chives.
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•

•

Voelt u zich misleid door het label

•

Do you feel misled by the

van het product met truffel?

product with truffle? (yes/no/do

(Ja/nee/weet ik niet)

not know)

Kunt u een toelichting geven bij uw

•

Can you explain your answer?

antwoord?
Q3

Het derde product: Cruesli bonus

The third product: Cereal bonus pack

verpakking (fictief). De verpakking bevat

(fictive). The packaging contains 350

350 gram + 35 gram gratis product.

gram + 35 g free product.
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•
•

Voelt u zich misleid door deze

Do you feel misled by the

verpakking? (Ja/nee/weet ik niet)

packaging? (yes/no/do not

Kunt u een toelichting geven bij uw

know)

antwoord?
Q4

•

•

Can you explain your answer?

Het vierde product: Macarons uit de

The fourth product: Macarons from the

bakkerij.

bakery

•

•

Voelt u zich misleid door de

•

Do you feel misled by the

omschrijving van dit product?

description of the product?

(Ja/nee/weet ik niet)

(yes/no/do not know)

Kunt u een toelichting geven bij uw

•

Can you explain your answer?

antwoord?
Q5

Het vijfde product: Groene thee acai-bes

The fifth product: Green tea acai-berry
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•

Voelt u zich misleid door de

•

verpakking van dit product?
(Ja/nee/weet ik niet)
•

Do you feel misled by the
packaging of this product?

•

Can you explain your answer?

Kunt u een toelichting geven bij uw
antwoord?

Q6

Het zesde product: Gekoeld vers geperst

The sixth product: Refrigerated freshly

sinaasappelsap. Ter vergelijking: Ongekoeld

squeezed orange juice. For

sinaasappelsap.

comparison: Room temperature
orange juice.

•

Voelt u zich misleid door het product

•

in de plastic fles? (Ja/nee/weet ik
niet)
•

Do you feel misled by the
product in the plastic bottle?

•

Can you explain your answer?

Kunt u een toelichting geven bij uw
antwoord?

Q7

Tot slot: kunt u (een) voorbeeld(en) geven

Lastly, can you give (a) example(s) of

van andere situaties van oneerlijke

other situations of unfair commercial

handelspraktijken waarvan u zich bewust

practices that you know of or that you

bent of waarmee u in aanraking bent

have encountered?

geweest?
Deel/Part 3: socio-demographic
Q1

Wat is uw leeftijd?
•

<18

What is your age?
•

<18
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Q2

Q3

•

18-24

•

18-24

•

25-34

•

25-34

•

35-44

•

35-44

•

45-54

•

45-54

•

55-64

•

55-64

•

65-74

•

65-74

•

75-84

•

75-84

•

85>

•

85>

Wat is uw geslacht?

What is your gender?

•

Man

•

Male

•

Vrouw

•

Female

•

Anders

•

Other

•

Zeg ik liever niet

•

Rather not say

Wat is uw geboorteland en moedertaal?

What is your country of birth and
mother tongue?

•

Geboren in Nederland - Nederlands

•

is uw 1e taal
•

Geboren in Nederland - Nederlands

Dutch is your first language
•

is niet uw 1e taal
•

Geboren in een ander EU land Geboren in een ander EU land -

•

Geboren buiten de EU - Nederlands

•

Geboren buiten de EU - Nederlands

•

Born outside of the EU – Dutch
is your first language

•

is niet uw 1e taal
Q4

Born in another EU country –
Dutch is not your first language

is uw 1e taal
•

Born in another EU country –
Dutch is your first language

Nederlands is niet uw 1e taal
•

Born in the Netherlands –
Dutch is not your first language

Nederlands is uw 1e taal
•

Born in the Netherlands –

Born outside of the EU – Dutch
is not your first language

Wat is het hoogste opleidingsniveau dat u

What is the highest level of education

hebt voltooid of de hoogste graad die u

you have completed?

heeft behaald?
•

Geen opleiding/onvolledig

•

basisonderwijs

No education/incomplete
primary education

•

Basisonderwijs

•

Primary education

•

Middelbareschooldiploma of

•

High school or comparable

vergelijkbaar

•

Dutch MBO or comparable
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Q5

•

MBO diploma of vergelijkbaar

•

Dutch HBO or comparable

•

HBO diploma of vergelijkbaar

•

University bachelor

•

WO bachelor diploma

•

University master

•

WO master diploma

•

(Candidate) PhD

•

(Kandidaat) PhD

Hoe zou u uw verantwoordelijkheid voor het

How would you describe your

doen van de boodschappen binnen uw

responsibilities for doing groceries for

huishouden omschrijven? (als je in een

your household? (if you live in a

studentenhuis woont, maar doorgaans

student house, but generally buy your

alleen voor jezelf boodschappen haalt, kies

own groceries, choose 1)

dan optie a)

Q6

Q7

•

Volledige verantwoordelijkheid

•

Full responsibility

•

Gedeelde verantwoordelijkheid

•

Shared responsibilty

•

Geen verantwoordelijkheid

•

No responsibility

Wat is uw netto inkomen per maand?

What is your net income per month?

(inclusief evt. studielening)

(including student loan)

•

< €1000

•

< €1000

•

€1000 - €2300

•

€1000 - €2300

•

> €2300

•

> €2300

•

Zeg ik liever niet / weet ik niet

•

I do not know/ rather not say

Heeft u voedselallergieën of

Do you have any food related allergies

voedselintoleranties of volgt u een dieet?

or do you follow a diet? (more than

(meerdere antwoorden mogelijk)

one answer possible)

•

Ja, allergieën

•

Yes, allergies

•

Ja, dieet

•

Yes, diet

•

Ja, intoleranties

•

Yes, intolerances

•

Nee

•

No

Eind van de vragenlijst/End of the survey
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ANNEX III: PEARSON CORRELATION TEST
Correlation between “Variable 1” and “Variable 2” is tested by the Pearson correlation
test.
Variable 1

Variable 2

Correlation

P1

r2

df3

Average consumer

Information BOP

Large positive

0,002

0,266**

135

Average consumer

Information FOP

Large positive

0,001

0,277**

135

Vulnerable

Information BOP

No correlation

0,952

0,005

135

Information FOP

No correlation

-0,097

0,259

135

Average consumer

Education level

Large positive

0,000

-0,317**

121

Vulnerable

Education level

No correlation

0,070

0,164

121

Information FOP

Moderate

0,021

0,209*

121

0,013

0,223*

121

consumer
Vulnerable
consumer

consumer
Grocery
responsibility
Grocery

positive
Information BOP

responsibility

Moderate
positive

Average consumer

Heks*nkaas

No correlation

0,513

0,060

121

Average consumer

Cream cheese

No correlation

0,474

-0,065

121

Average consumer

Bonus pack

No correlation

0,437

0,071

121

Average consumer

Macarons

No correlation

0,703

-0,035

121

Average consumer

Tea

No correlation

0,362

-0,083

121

Average consumer

Orange juice

No correlation

0,881

-0,014

121

Vulnerable

Heks*nkaas

Moderate

0,022

0,207*

121

consumer
Vulnerable

positive
Cream cheese

No correlation

0,598

-0,048

121

Bonus pack

No correlation

0,597

0,048

121

Macarons

No correlation

0,141

0,133

121

consumer
Vulnerable
consumer
Vulnerable
consumer
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Vulnerable

Tea

No correlation

0,931

0,008

121

Orange juice

No correlation

0,815

0,021

121

Average consumer

Totalᵃ

No correlation

0,464

-0,063

121

Vulnerable

Totalᵃ

No correlation

0,490

0,059

121

consumer
Vulnerable
consumer

consumer
*= correlation is significant at the 0,05 level (2-tailed)
**= correlation is significant at the 0,01 level (2-tailed)
ᵃ= the value “Total” was obtained by using the sum of the number of times a
respondent answered with “Yes”. If a respondent answered “Yes” 3 times, the score
assigned is 3.
1

= p: significance

2

= r: correlation coefficient (0,01 light, 0,09 moderate, 0,25 large)

3

= df: degrees of freedom
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