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Interview

“We were trained within the official educational
system to be able to support our communities in their
defense against that same system”: a talk with
Saknicté Ishchel Racancoj Sierra (Association of Mayan
Lawyers and Solicitors) about legal pluralism and
indigenous law in Guatemala
Saknicté Ishchel Racancoj Sierraa and Elisabet Dueholm Raschb
a

Association of Mayan Lawyers and Solicitors, Guatemala; bWageningen University, The Netherlands

Introduction
Saknicté Ishchel Racancoj Sierra was born into an engaged Maya K’iche’-Q’eqchi
family in Quetzaltenango, the second largest City of Guatemala. In her youth, she
was politically engaged in the civic committee Xel-jú, an indigenous political organization in Quetzaltenango. She studied law and is currently completing a PhD in
Constitutional Law at the San Carlos University. We first met in February 2018
when I visited Guatemala to start up my research about the criminalization of territory defenders that defend their territory against extractivist projects. Saknicté
Racancoj is part of the Association of Mayan Lawyers and Solicitors, a group of
lawyers that litigate many cases of territory defenders that are faced with extractive
projects and criminalization. They were also involved in the defense of some of the
territory defenders that I worked with.
I interviewed Saknicté for this special issue because she works on the crossroads
of “official” state law and indigenous law. Or, as she voiced it during the interview:
We were trained within the official educational system, to be able to support our
communities in their defense against that same system. Many of the cases she litigates
are about defending the right of indigenous authorities to decide about the developments within their own territories. Before I go on to present the interview, I will
first provide some background information on legal pluralism in Guatemala.
Throughout the interview, I have added text boxes with extra information on some
topics that arose during the interview.

Indigenous authorities and legal pluralism
In 1521 Guatemala was colonized by the Spaniards and since then the indigenous
population has been excluded from the political and economic domains of power.
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Until the late 1960s, the Guatemalan state was almost completely absent in most
indigenous municipalities. There were no health and education facilities, nor was
there any presence of the state in the form of police or representatives of the judiciary (Rasch 2012). As a consequence, indigenous municipalities in Guatemala were
for a long time exclusively administrated and governed through systems of community services (see Barrios 2001; Falla 2001, among others). In many municipalities
indigenous groups have maintained their own ways of decision making and applying
justice, rooted in a Mayan worldview. Today, more or less 60 percent of the
Guatemalan population identifies as Maya. The organization of indigenous justice
has been characterized by the revitalization and strengthening of so-called autoridades ancestrales (ancestral authorities). Mayan justice not only seeks the reparation
of relations between human beings in conflict but also the restoration of balance
between people and their natural and spiritual environment (Sieder 2017).
The own (propio) forms of community organizing and authority have persisted
through the armed conflict that took place between 1960 and 1996. Most of the
victims of this conflict were indigenous, and a part of the conflict has been classified
as genocide of the indigenous population (see, among others, Carmack 1988). The
return to civilian rule in 1986 paved the way for peace negotiations between the
state and the guerrilla organization Unidad Revolucionaria Nacional Guatemalteca
(URNG, National Guatemalan Revolutionary Unity) and in 1996 the Peace Accords
were concluded, spurring democratization processes on the national and local level
and creating a political climate favorable for the recognition of indigenous rights
(Rasch 2012).
During the democratization and peace process, indigenous issues, like indigenous
practices of justice, were also put on the table. The Accord on Identity and Rights
of the Indigenous population (AIDPI), which was signed in December 1995, explicitly
recognizes the multiethnic, multicultural and multilingual nature of Guatemalan
society, and recognizes the collective rights of some six million indigenous persons
(Sieder 2002, AIDPI 1995). Indigenous communities were granted the right to enforce
customary law as long as it is compatible with national law and international human
rights (Warren 1999, 213). The necessary Constitutional reforms to actually implement the proposed rights of indigenous peoples and explicitly recognize indigenous
ways of applying justice have, however, not been realized until today (see Warren
2002; Sieder 2020).
This has not withheld indigenous lawyers from successfully litigating that indigenous law is part of “the way of life and social organization,” and is thus indeed
implicitly recognized in the Constitution (Rasch 2016). The Guatemalan Constitution
of 1985 recognizes that the nation comprises “different ethnic groups, including
indigenous groups of Maya origin” (Guatemalan Constitution 1985, articles 66–70,
translated by Sieder [2002, 193]). Customary law is only implicitly recognized in
article 66 of that document, in which the State commits itself to “recognize, respect
and promote the ways of life and the social organization of the different ethnic
groups that comprise the population of Guatemala” (Guatemalan Constitution 1985,
article 66). Mayan lawyers have successfully presented cases before the Supreme
Court and the Constitutional Court, arguing that Guatemala’s ratification of
International Labor Organization Convention 169 commits the state to recognize a
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sphere of autonomy for indigenous communal governance. The Constitutional Court
has issued a number of rulings that reaffirm the legality of indigenous authorities
and their practices of justice, establishing an emergent constitutional jurisprudence
favoring jurisdictional autonomy (Sieder 2017).
Parallel to the peace process and democratization in the 1980s and 1990s,
Guatemala became part of the main route for cocaine, because of the disappearance
of the Caribbean route (Briscoe and Pellecer 2010). Consequently, Colombian and
Mexican drug cartels started to work in Guatemala. Simultaneously, the state granted
concessions for mining companies and hydropower dams (Rasch 2012). These concessions often overlapped with the territories where drug traffickers and cartels were
gaining power, close to the Mexican (Huehuetenango, Petén) and Honduran
(Chiquimula) border. In many cases, but not in all, these same regions had also
suffered from military repression during the armed conflict. Many of the cases that
the Association of Mayan Lawyers and Solicitors litigate, are in the defense of
indigenous territory defenders that are trapped in a web of violence and criminalization, facing powerful companies, a corrupted judicial system and the drug mafia.
What follows is a slightly edited version of the conversation that Saknicté and I
had about her work with the Association of Mayan Lawyers and Solicitors and the
importance of her work within the current context of violence and criminalization
of indigenous territory defenders in Guatemala.

We understand each other
I come from a family that has always been focused on the reinvindication of indigenous rights as well as on the rights of women. At the age of four I told my mother
that I wanted to be a lawyer. This idea came from seeing the work of a maternal
uncle who is a lawyer. It just stuck in my mind. Without doubt my mother was
also an important reference when it comes to why I became a lawyer. She worked
with several women’s organizations, promoting women’s rights to health, food and
economic development. She also worked for the Ombudsman for Indigenous Women.
It’s important to be able to count on lawyers that are indigenous. For a mestizo
lawyer it’s difficult to understand the living conditions of indigenous peoples.
Indigenous women face machismo, racism and structural discrimination from the
State. I am not saying that the conditions of all indigenous women are equal. Some
of us [indigenous women; EDR] have had the possibility of advancing in terms of
education, without losing our essence as descendants of the Maya People. This allows
us to identify ourselves with indigenous people who have not had access to education and economic resources; we have suffered the same system of discrimination
of machismo. We understand each other.
This is why I wanted, I felt that I needed to study law, to be able to support
everything that has to do with individual and collective rights of indigenous peoples
and the defense of indigenous women. That was not easy, as the University did not
teach these subjects. So I had to look into how to defend the rights of indigenous
populations by myself. This is different now, now there is a course on indigenous
law and indigenous rights at the Rafael Landívar University, as well as at the San
Carlos University. But at other universities these courses do not exist.
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Roadblock
After finishing university, my first case was the defense of an indigenous authority,
a community mayor from Xepache, Quetzaltenango. When I got the case, I had a
certain notion of the rights of indigenous peoples established in international conventions and national legislation, but I had never litigated a case like this. It was a
case that confronted the official system by defending the existence of an indigenous
legal system. This is where I began to investigate and learn about the challenges
that indigenous people face when it comes to the recognition of their rights as
indigenous people. I delved into the thematic, and nurtured myself with in-depth
knowledge to be able to defend indigenous authorities.
The indigenous communal mayor that I defended was denounced by an extractive
company because the community she represented had placed a cutter that prevented
the trucks from entering the extraction site. She defended her position by claiming
the right of indigenous peoples to exercise their ancestral legal system. She argued
that she had made a decision based on principles that guide the work of indigenous
authorities, one of them being the consultation of the community. This was also
how we defended the case, and we won.
This case, among others, helped me to deepen my knowledge about indigenous
rights and customary law. It enriched my knowledge about the authorities of our
people. It made me realize even more that it was necessary to be able to claim the
importance of indigenous authorities that inhabit our territories in court. It also
showed me that it is crucial to recognize legal pluralism explicitly in the Guatemalan
constitution.

Trained within the official system
I joined the Association of Mayan Lawyers like in 2014, soon after my graduation.
As part of the Association, I continued to work with indigenous authorities. I started
to gain in-depth knowledge about what legal pluralism is. I got to know cases of
indigenous authorities who are denounced for exercising their rights as indigenous
authorities, whereas they are fully entitled to do so within their own territories.
For me, legal pluralism is the diversity of legal systems within a territory, like
the official system, indigenous law and the military system, that can all be exercised
within the same space. Indigenous law is not only about legal processes, but also
about the relation between human beings, the community, and Mother Earth. About
the respect that we have for nature, humans, and other existing species.
We [as indigenous peoples; EDR] understand and live according to these principles
of how to respect life (respeto a la vida). A compañero or compañera who is not
indigenous will not understand this essence and how that is developed when indigenous authorities apply justice. So here the existence of the Association is extremely
important. We were trained within the western or official educational system, to be
able to support our communities in their defense against that same system.
Many people, mestizo and indigenous, sometimes still do not understand the
issue of legal pluralism. I think that it is a minority that tries to promote the
acceptance of legal pluralism and indigenous law. In 2017 we were quite close to
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constitutional recognition of legal pluralism, when the issue of constitutional reforms
was addressed through the referendum, but in the end we did not advance. So, I
see it as a very long stretch, a long road that we still have to travel. It not only
requires political power, but also knowledge and awareness to accept the coexistence
of legal systems in this country. This is a political issue, and within our repressive
political system, I see it as very unlikely that legal pluralism will be recognized in
the near future.

Ancestral health systems
Another important issue that has enriched my knowledge of legal pluralism and
indigenous authority, has been the process of reincorporating comadronas as indigenous authorities. I am currently providing political and legal accompaniment to
the National Movement of Grandmothers Comadronas Nim Alaxik. This movement
was founded in 2010 to unify comadronas from Sololá, Totonicapán, Quetzaltenango,
Chimaltenango, but now is active in the whole country. In approximately 2016
the movement started to struggle for the legal recognition of comadronas. The
Constitution does establish the existence of indigenous populations, their own
forms and customs, traditions, but does not explicitly recognize the comadronas,
nor the right of indigenous women to be cared for within their own, ancestral,
health system. Nevertheless, comadronas do have a long history of being authorities
in their communities.
Comadronas are Mayan midwives. Their role is highly respected in indigenous communities. A comadrona
not only attends birth, she also provides spiritual guidance as well as prenatal and postnatal care, and treats
children’s illnesses and women’s gynecological problems (Summer et al. 2017).

Carnet
The repression of comadronas has increased enormously the past decade. Comadronas
started to be seen as women who do attend births, but do not have the knowledge
and the skills to do so. This is because people that work in the official health system
receive an education that devaluates the comadrona; not recognizing that comadronas
act as community authorities. The work of comadronas can go beyond attending a
delivery, they are the designated authorities to mediate between the ancestral indigenous and the official health system in the communities.
Today’s health system had displaced the comadrona completely, there were so
many things comadronas were not allowed to do; they were no longer allowed to
attend women that give birth for the first time for example, or to do multiparous.
They were basically only allowed to do the second or third birth, right, and had
been limited access to hospitals and communal health centers. In addition, they
were only allowed to work with a license (carnet) that the Ministry of Health gives
to them. To get and to be able to keep the carnet, they have to attend workshops,
and with two faults, they lose their carnet. Whereas the workshops do not really
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have content, and above that: comadronas are born and not made. It is a don (gift)
that they are born with and the official system represses the right to exercise the
don given to them by birth through these mechanisms.
Now the Constitutional Court has recognized the existence and the rights of
comadronas, as well as their mediating role in the communities between the official
and the indigenous ancestral system. This means a lot; it gives them a right to make
further demands. In places like Sololá and Chimaltenango the official health institutions are already coordinating with comadronas, they have said, well, you won in
court, we are going to coordinate with you. Hence, comadronas had been repressed
since colonization started in 1521, and have now regained their place as indigenous
authority within the community.

Community consultations
Community consultations are manifestations of nonviolent grassroots democracy rooted in Mayan consensus‐
based decision‐making processes. They entail extended debate at village and municipal reunions in a process
that makes it possible to enact local democracy and strengthen local alliances (Copeland 2019; Rasch 2012,
Walter and Urkidi 2016). Since 2004 more than 100 community consultations have been organized in
Guatemala, in which the population decided not to support future extractivist activities.

For me community consultations are a way of defending the territorial rights of
communities. However, the Government is always involved somehow and creates
division between and within the communities. There is always the compra de voluntades (purchase of willingness), which causes fractures in the organization and
social fabric of the communities. The consultations have not been effective. It is a
defense mechanism, but it is not effective. Yes, indigenous peoples use the consultation system when they take decisions within a family and at the community level.
But if we look at the consultation system that is established in ILO Convention 169,
it carries another connotation because it is imposed from the outside.

Criminalization
Communities involved in resistance are portrayed as “against development” and their resistance is seen as
a threat to internal security. Between 2018 and 2019, UDEFEGUA registered 30 killings and 290 cases of
criminalization of territory defenders. Criminalisation refers to a wide range of practices ranging from
demonisation in the press and police violence, to criminal prosecutions and disproportionate sentences (Van
der Borgh and Terwindt 2012). It is seen as one of the strategies that is used to weaken the resistance
towards large-scale extraction projects; it is a way of controlling the population. Criminalization takes place
when political acts that are directed towards the vested institutions of the state and vested interests are
earmarked as a crime, like terrorism, illicit meetings, or a like kidnapping or plagiarism (Rasch 2017, Rasch
2021, Villatoro 2016).

Many community leaders have been criminalized, but not officially for the issue of
being in resistance. They are accused of contempt for authority or invasion of private
property, for example. The judicial system has been completely coopted by extractive

The Journal of Legal Pluralism and Unofficial Law

483

companies, that’s not a secret for anyone. Companies do not have evidence of the
crime that indigenous authorities are accused of, however, while the judicial system
works on the case and keep the territory defenders in house arrest, the company
advances with its extractivism and monoculture projects.
Criminalization is a strategy to destroy communities’ own ways of applying justice.
It’s part of a repressive system that seeks to disappear our ancestral authorities; it’s
one of the mechanisms that gradually strips the indigenous authorities of their
authority. However, indigenous authorities have not disappeared; on the contrary,
authorities have re-emerged. Hence, there has been a cultural resistance from the
same communities, even though the repression is stronger every day.
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