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Abstract: The sustainable use of precious water resources requires effective water management. In
the European Union, water management is mainly regulated by the Water Framework Directive
(2000/60/EC), introducing an integrated river basin management approach. As a European Union
(EU) directive, the legislation needs to be implemented in the Member States, entailing not only legal
transposition but also application and enforcement. One major instrument introduced by the Water
Framework Directive is the environmental goal achievement obligation of article 4 WFD, containing
also a deterioration ban with several exemptions. We compare the transposition, application, and
enforcement of the exemption of permanent deterioration (art. 4 (7) WFD) in the context of the
environmental goal achievement obligation regime in Lower Saxony (Germany) and the Netherlands.
The study rests on a comparative legal analysis of literature, river basin management plans, and
jurisprudence. Although based on the same EU directive wording and case law of the European Court
of Justice, the deterioration ban and the exemption of permanent deterioration are implemented
rather differently. While the deterioration ban is predominantly understood as planning obligation in
the Netherlands, it became an important permit requirement in Lower Saxony since the Weser ruling
of the European Court of Justice.
Keywords: Water Framework Directive; implementation; deterioration ban; exemptions; water
management; European law; environmental law; Netherlands; Lower Saxony
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1. Introduction

Published: 18 January 2021

Water is the base of life on Earth. Our water resources form a complex circular flow
system, involving oceans, surface waters, arctic ice, soils, plants, the atmosphere, and
actually all living beings on earth [1]. Hence, water is encompassing and of essential
importance for life on earth. However, our supply of useful freshwater is threatened:
Challenges include unsustainable overuses affecting water quality or quantity, ineffective
water management as well as pressures such as for instance inundations [2]. Climate
change and population growth further enhance pressures on our water system [3]. Being
such a valuable resource, our water system needs to be managed in a smart and sustainable
way. Water management has the objective to provide water of sufficient quality and
quantity as well as preventing negative effects of water uses and external impacts on the
water system and ecosystems that are dependent on sufficient water of good quality as far
as possible [4].
The European Union (EU) Water Framework Directive 2000/60/EC (WFD) has established a common framework for the integrated management of water resources in the
European Union also by means of regularly reviewed river basin management plans, art.
13 WFD. On the one hand, it is cherished for merging the fractured situation of EU water
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13 WFD. On the one hand, it is cherished for merging the fractured situation of EU water
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designation has to be motivated in the river basin management plan and is reviewed in
every management cycle. Applying this exemption results in lower environmental target
standards [6], namely the good ecological potential (art. 3 (21) WFD) instead of the good
ecological status (art. 3 (18, 19) WFD).
Second, time limits for the achievement of quality targets can be extended as long as
the current status does not deteriorate further, as stated in art. 4 (4) WFD. Applying this
exemption requires that Member States are not able to achieve all necessary improvements
in time, since phasing is necessary for reasons of technical feasibility, a timely completion
would be disproportionally costly, or timely water quality improvement is hindered by
natural conditions of the water body. Furthermore, extension deadlines need to be explicitly
stated and motivated in river basin management plans. A maximum extension of two
management cycles (thus ultimately until 2027) are possible, except when objectives require
even longer time horizons due to natural conditions of the water body. Measures to
progressively increase the quality of the water body need to be mentioned and reviewed
regularly in the respective river basin management plan.
Third, Member States can define less demanding environmental quality targets for
water bodies that are heavily affected by human activity, or their natural condition is such
that the achievement of quality objectives would be technically infeasible or disproportionately expensive, as stated in art. 4 (5) WFD. Cumulative provisions are that there is
no significantly better environment option that is not disproportionally costly and still
achieves the needs the human activity is designed to fulfill; that still, the highest possible
environmental quality is achieved; no further deterioration occurs; and that the exemption
is motivated and reviewed regularly in the river basin management plan.
These exemptions of the goal achievement obligation are criticized for constituting
a “significant obstacle to the achievement of the WFD’s objective as they enable Member States to lower the ambition of the Directive and to delay the achievement of good
status, thereby undermining the environmental goal of the WFD” [12]. However, exemptions also make the rather abstract goal achievement obligation manageable and more
directly applicable.
Next to the goal achievement obligation, also the deterioration ban itself has two
exemptions. First, temporary deterioration as a result of exceptional, unforeseeable circumstances of natural cause or force majeure is allowed, as stated in art. 4 (6) WFD. Named
examples are “extreme floods”, “prolonged droughts”, or “accidents which could not
reasonably have been foreseen”. Further cumulative provisions are that all practical efforts
are undertaken to protect other water bodies; that conditions for exceptional circumstances,
including suitable indicators, are stated in river basin management plans; that suitable
measures, which do not jeopardize recovery of the water body, are planned; that effects of
exceptional, unforeseeable circumstances are reviewed annually; that all practical steps
for restoration are taken as soon as feasible; and that a summary of effects and countermeasures is included in the river basin management plan of the next management cycle.
Second, Member States are not in breach with the WFD when failure to achieve good
environmental status or potential is the result of new modifications to the physical characteristics of water bodies or the result of new activities for sustainable human development
(exemption of permanent deterioration), as stated in art. 4 (7) WFD. It is provisioned that “all
practicable steps are taken” to limit further adverse water body status impacts and that
the exemption is motivated as well as reviewed every management cycle in the river basin
management plan. Reasons for permanent deteriorations must be of “overriding public
interest”; thus, the environmental and social benefits of achieving good water quality need
to be outweighed by the benefits of the planned deterioration. Given examples for such justifications are “human health”, “human safety”, or “sustainable development”. Moreover,
it must not be possible to achieve the beneficial objectives of the project by other technically
feasible and reasonably costly means that are significantly better for the environment.
In particular, the different options and used vague legal concepts (such as “physical
characteristics”, “new sustainable human development activities”, or “overriding public
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interest”) of the last exemption (art. 4 (7) WFD) might be subject to diverging interpretations
and implementations across Member States, motivating us to zoom in particularly on the
application and enforcement of the use of this exemption of permanent deterioration.
Laid out rules are particularly relevant, since the European Court of Justice (ECJ) ruled in
decision C-461/13 of 1 July 2015 on the deepening of the Weser river that the deterioration
ban has a direct effect on the permit decisions of projects affecting water resources [13]. It
is argued that the Weser ruling in the first instance seems to provide clarity but in the end
still causes confusion [14]. Moreover, the importance of the ban’s exemptions was stressed
in decision C-346/14 of 4 May 2016 “Schwarze Sulm”, where the ECJ accepted the energy
transition as overriding public interest, justifying deterioration.
An EU directive not only requires the transposition into the different legal systems
of all Member States but also its application and enforcement by national authorities [15].
Transposition is the incorporation of EU law provisions into national law within a fixed
time frame. After the transposition phase, the new legislation is applied by Member State
administrations, meaning the use of rules to make decisions with legal effects. Then, new
rules are enforced by administrations and courts, which we define as the authoritatively
demanded compliance with the new legislation and the use of necessary sanctions in cases
of non-compliance.
This multi-scale implementation requirement potentially enables Member State administrations to considerably deviate in the application of the very same provision, resulting in
legal uncertainty, contradicting measures, and a possible undermining of the directive’s
environmental quality objectives [7]. On the other hand, the diversity of approaches might
also motivate Member States to adopt best practices from other jurisdictions to improve
their water management system and to take local and regional differences into account
when implementing a directive. Conformity and clearness in the application of the deterioration ban and its exemptions may enable stakeholders to identify and pinpoint WFD
breaches with more legal certainty. Furthermore, a clear understanding of the governance
mechanisms of the legislation capacitates the European Commission (COM) to readjust
the implementation process in order to achieve the directive’s environmental quality goals
effectively and efficiently. In addition, a more demarcated interpretation of WFD requirements helps national administrations apply regulations with higher legal certainty. Thus, a
clear and uniform interpretation of legal obligations can improve the effectiveness of the
directive and its environmental goals and creates a consistent approach in river basins,
which are often transboundary [16].
The goals of this article are to (1) identify differences in the legal and organizational
implementation of the WFD deterioration ban and its exemptions between selected study
areas, and to (2) formulate lessons learned from this comparison to improve the implementation of specified obligations following from the WFD. For this end, we compare the
transposition, application, and enforcement of the deterioration ban and particularly the
exemption of permanent deterioration in the Netherlands and the German federal state of
Lower Saxony.
2. Study Areas and Material
This study encompasses two areas: the Netherlands and Lower Saxony. The Netherlands is located downstream of the international river basins of Ems, Scheldt, Rhine, and
Meuse [17]. In addition to the highly urbanized Randstad region, the area between Amsterdam, Utrecht, Rotterdam, and The Hague, there are also regions of intensive agriculture.
Lower Saxony is the second-largest federal state in Germany in terms of superficial area
and is characterized by large-scale intensive agriculture, important environmental areas
such as the Harz mountains, the Wadden Sea, and the Lüneburger Heide heathland area. It
is located in the delta area of the major international river basins of the Ems, Weser, and
Elbe. In addition, a small part of the Rhine river basin falls into Lower Saxony legislation.
Furthermore, densely populated urban areas such as Hannover and the metropolitan
outskirts of the Federal States of Hamburg and Bremen are located in Lower Saxony. Major
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water management challenges in Lower Saxony are morphological changes, including
run-off regulation and nutrient depositions from agriculture [6]. Due to the division of
competences in the Federal Republic of Germany, it is more suitable to focus the analysis
on the level of the federal states (Länder), which are the main actors for water management,
than purely on the federal level. Water management is part of the so-called deviant legislation competence, allowing the federal states to deviate from federal legislation by means of
their own legislation. In practice, this means that federal legislation is relevant in the first
place, but state legislation could deviate from this. Moreover, later federal legislation could
again invalidate state legislation. Only legislation targeting substances and installations is
excluded from this regime and remains in federal competence.
Both study areas share important characteristics (Table 1). They have a similar total
area of surface water bodies and most water bodies are artificial or heavily modified in
both cases. However, the Netherlands are more densely populated. Both areas are located
in the delta of major European rivers, and they face similar challenges due to pressures
such as urban areas and intensive agriculture.
Table 1. Study area characteristics (2015).

Population [mio.] (2020)
Total surface area [km2 ]
Surface water body area (no coastal
waters) [km2 ]
Number of surface water bodies
Number of artificial or heavily modified
water bodies
Artificial or heavily modified water
bodies [%]

Study Area 1:
Lower Saxony

Study Area 2:
Netherlands

Sources

8.01
47,619.69

17.13
41,543.03

[18,19]
[20,21]

3714.34

3719.41

[21,22]

1605

712

[22,23]

1223

698

[22,24–27]

76.2

98.0

[22,24–27]

Our findings are built on a legal analysis of relevant European and Member State
legislation, namely the Water Framework Directive and the implementation acts in the
Member States. The legal analysis does not only encompass the special regulations of
art. 4 WFD but also relevant norms with a structural connection as well as clarifying
jurisprudence. We provide a catalogue of analyzed court rulings in Appendix A. For
the application phase, we analyze national river basin management plans. We hereby
focus on the most recent second planning cycle (2015–2021), with the Member State plans
published in 2015. There is one river basin management plan for every large European
river. Four such river basins are located in the Netherlands: Rhine, Meuse, Scheldt, and
Ems. For Lower Saxony, we regard the Lower Saxon contributions to the German river
basin management plans of Ems, Rhine, Weser, and Elbe.
3. Legal Background: The WFD Deterioration Ban and Its Exemptions
The long-established European water policy experienced a paradigm shift with the
introduction of the WFD in December 2000 [5,28]. One of the main objectives of the WFD
has been to integrate and streamline the formerly sectorized European water policy [29].
The WFD should establish legally binding rules, obligations, and procedures to finally
improve water quality in a participatory, reflective, and effective way.
One of the directive’s main instruments are the environmental objectives and particularly the deterioration ban, which is regarded as a central quality objective of the WFD [30].
The goal of the deterioration ban is at first glance defensive: If a good environmental
quality cannot be achieved, then the status should at least not deteriorate further. However,
this could not be accomplished by mere omission of any activities, since pressures on
the ecological status of water bodies are dynamic and increasing, for example economic
growth, population growth, and climate change. Thus, it is likely that Member States are
only able to maintain current water quality statuses by active efforts. Consequently, the
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environmental objectives are not passive but require action. In addition to the deterioration
ban, the directive urges the Member States to improve water quality until a good status of
all waters has been achieved, but ultimately in 2027.
Questions about what constitutes deterioration, such as “Any minor disturbance?
Or the categorization of quality elements into a lower status class according to annex V
WFD? If so, only one quality element or more?”, were decided by the ECJ in the Weser
case. The ruling has major consequences for the interpretation of the deterioration ban.
First of all, the ECJ clarified that the achievement of management goals is mandatory [6].
Therefore, also detailed exemptions are necessary for an effective application of said regulations. However, for project developers, this results in the necessity to evaluate all
possible deteriorations beforehand [31], which might not always be possible in a methodologically sound way. Scholars have regarded the ruling as increasing the probability
that exemptions will be tested and applied in future permit decisions and thus gain in
importance [13,31,32]. The same influence can be expected on river basin management
planning and connected programmes of measures. Second, the ECJ defined more clearly
what constitutes a deterioration. A degradation of a water body’s environmental quality
of at least one quality indicator to a lower quality class is to be qualified as deterioration,
whereas in the lowest quality class, every degradation constitutes a deterioration. This
pragmatic decision increased applicability but still left important questions open: Could
one type of deterioration be leveled out by the improvement of another quality component?
What do new modifications of the physical characteristics of a water body entail? Lastly,
what are projects of overriding public interest justifying deteriorations by using the art. 4 (7)
WFD exemption?
The last question was partly answered by the ECJ in the Schwarze Sulm ruling C346/14, dealing specifically with the margin of discretion of national authorities exploring
the exemption of permanent deterioration [33–35]. In 2007, the government of the Austrian
Styria (Steiermark) province authorized the construction of a hydropower plant on the river
Schwarze Sulm, resulting in a deterioration of the water body’s ecological status from “high”
to “good”. However, this decision was contested by the European Commission a couple
of months later, stating that the overriding public interest for the hydropower plant had
to be motivated in the river basin management plan. In the 2009 river basin management
plan, the concerned Schwarze Sulm water body was classified as of “high” quality. After
an unlawful withdrawal of the permit by the Austrian Federal Ministry of Agriculture,
Forestry, Environment, and Water Management in 2010, Styria’s Governor confirmed the
permit decision in 2013. This decision contained a re-assessment of the quality of the water
body in question, with the result that the water body’s quality should have been classified
as “good” and not as “high” even before the start of the hydropower plant construction.
Thus, in the Governor’s interpretation, an examination of the deterioration ban exemption
would no longer be necessary. In 2014, the Commission criticized Austria’s procedure
again and brought the case before the court.
The Court clarified that the hydropower plant indeed caused a deterioration of the
water body in question from “high” to “good”, based on the 2009 water management
plan, which was also not contested by Austria at that time. The Court hereby contradicts
the Opinion of Advocate General Kokott, who concluded that there is no deterioration
in the first place, following Austria’s argumentation that the water body quality should
have been classified as only “good” even before the power plant construction began (ECJ
C-346/14, Opinion of Advocate General Kokott, delivered on 3 September 2015, no. 43-56).
However, the deterioration could have been justified by making use of the art. 4 (7) WFD
exemption. The Court ruled that indeed the competent authorities in the Member States
have a “certain margin of discretion” in defining overriding public interests justifying
water quality deterioration (ECJ C-346/14, no. 70). The national competent authority was
consequently right in assuming renewable energy production as overriding public interest.
Necessary requirement is a systemic analysis of environmental impacts of projects, though.
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The relevance for future cases lies mainly in a sharper definition of what cases of
human sustainable development activities are of overriding public interest and thus justify
a water quality deterioration. Renewable energy production serves as one of these cases.
Furthermore, the role of national authorities applying the art. 4 WFD regime was strengthened by pointing at the margin of discretion. However, there are also some questions
remaining open after this second major ECJ ruling: First, it is still unclear what new modifications of physical water body characteristics are, which is a vague legal concept in need for
further demarcation. Second, the role of granted art. 4 (7) WFD exemptions in river basin
management planning remains unclear: the Court did not specify whether exemptions
need to be integrated in the management plan beforehand or if it is possible for competent
planning authorities to deviate from the management plan by granting an exemption and
including it in the management plan later on by means of a plan adjustment [33].
4. Study Area 1: Implementation in Lower Saxony
4.1. Transposition
Transposition is defined as the timely and complete incorporation of EU directive
requirements into (sub-)national law [15]. Deadline for the timely transposition of WFD
requirements into national law was 22 December 2003. The German Water Management
Act (WHG) was reformed by the Seventh Reformation Act to the Water Management
Act of June 18, 2002 [36]. Although incorporating the main WFD requirements and
institutions (Table 2), final transposition was finalized not sooner than 2005 due to the
untimely transposition in some federal states [37]. The Water Management Act of Lower
Saxony (NWG), also designed to implement WFD requirements, was adopted on 19 February 2010, so more than six years after the deadline.
Table 2. German transposition of main WFD requirements regarding the deterioration ban of surface
waters and its exemptions (in 2020).
WFD Requirement
Goal achievement obligation, art. 4 (1) (a) (ii) WFD
Deterioration ban, art. 4 (1) (a) (i) WFD
Designation of artificial and heavily mod. water bodies,
art. 4 (3) WFD
Exemption of deadline extension, art. 4 (4) WFD
Exemption of less stringent objectives, art. 4 (5) WFD
Exemption of temporary deterioration, art. 4 (6) WFD
Exemption of permanent deterioration, art. 4 (7) WFD

Transposition in Germany
(Federal Level)
§ 27 WHG
§ 27 WHG
§ 28 WHG
§ 29 WHG
§ 30 WHG
§ 31 (1) WHG
§ 31 (2) WHG

WFD requirements regarding river basin management plans and programs of measures have been transposed directly into German federal law (§§ 82, 83 WHG); also, the
states have adopted their respective legislations [38].
A practically relevant derived directive is the federal Directive on Surface Water
Protection (OGewV), containing for example specifications regarding the demarcation of
surface water bodies and reference conditions as well as monitoring regulations. Specifications for determining the water quality status including target pollutant concentrations
and the phasing out of priority hazardous substances were transposed in the form of
various concretizing directives [37]. The Lower Saxon law contains water management
specifications—for example, the determination of a competent water management authority. The main competent authority for coordinating water management efforts in
Lower Saxony is the state ministry in charge. For example, tasks are the stock taking and
monitoring of surface waters, the determination of quality requirements, and the assessment of quality pressures and impacts. Local water authorities elaborate contributions
for programs of measures for their parts of river basins. Water users need to be given the
opportunity to participate in this elaboration, and contributions have to be coordinated
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with other states governing the same river basin. Final programs of measures regarding
Lower Saxony are enacted by the Lower Saxony government. Similar regulations are made
for the management plans.
Water management competences are further regulated in the Directive on Water
Management Competences (ZustVO-Wasser). Water management responsibilities and competences are mainly distributed between the Lower Saxon State Department for Waterways,
Coastal, and Nature Conservation (NLWKN), the local water authorities, municipalities,
and the competent state ministry.
However, in some application cases, the division of responsibilities remains unclear: the differentiation between water body extension (“Ausbau”) and maintenance
(“Unterhaltung”) is crucial. This concerns in particular measures for water body development with inherent dynamism, using the natural water stream to approach a more
natural morphology of the water body, which results in a re-development of characteristic
habitats [6]. This is important because the competent water authority can only order
maintenance measures. However, it is concluded that a major part of structural water body
development happens in the overlap of extension and maintenance and that in the absence
of a clear federal demarcation, it is the responsibility of the states to define a clear division
of responsibilities [6].
4.2. Application
Already during a first stock-taking in 2005, it was prognosed that a majority of
water bodies in Germany will not reach environmental quality targets in time [39]. In the
end, only 2% of Lower Saxony’s water bodies reached a good ecological state or good
ecological potential by the end of the first management period 2009–2015 [6]. The NLWKN
is pessimistic about ecological goal achievement also for the second management period
2015–2021 [40]. Approximately 76% of water bodies in Lower Saxony are regarded as
heavily modified [22]. Heavy modification of water bodies as well as massive fertilizer and
pesticide entries from agriculture are regarded as main reasons for the shortcomings in
target achievement [6,41,42].
Important application actor is the NLWKN that is responsible for inter alia the coordination of management plans and plans of measures, decisions on deadline extensions
and target lowering, public participation, as well as the elaboration of management plans
and programmes of measures [6]. Minor water bodies are managed by water and soil
associations [6]. These associations are quite small, and competencies are scattered [41]. In
total, there are 107 water and soil associations in Lower Saxony, which are mostly organized
in accordance to hydrogeographic characteristics [6]. For coordination purposes, mainly
existing organisations such as International Commissions or the inter-state working group
on water issues (LAWA) are used [38]. Furthermore, there are area cooperations on a subbasin level, including also special interest groups such as agriculture or sport fisheries [43].
Next to being a platform for participation, area cooperations might also play a role in
developing justifications for the application of deterioration ban exemptions [42]. Further
implementation actors are the lower water authorities that are not organized according to
hydrogeographic characteristics but instead on a county/city level. Their main competence
is the issuing of water-related permits [6].
Lower Saxony mostly works with the principle of voluntary planning, rather than
strict legally binding obligations and enforcement, which is accompanied by financial
facilitation [6]. However, financial means for water management are significantly restricted,
since Lower Saxony only provides co-financing to EU funds, resulting in a total of 180 Mio.
EUR (including mentioned EU funding) for the whole transition period on to 2027, while
the total demand for water body development was calculated conservatively as 750 Mio.
EUR [6].
Permit decisions involving the use of the permanent deterioration exemption need to
be specified in management plans. The NLWKN has published Lower Saxon contributions
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to the river basin management plans of Elbe, Weser, Ems, and Rhine as well as to the
corresponding programmes of measures.
The first use of the art. 4 (7) WFD exemption concerns the deepening of the outer and
lower Weser. According to the relevant ministry, the deterioration is justified by the need
for navigation for bigger container ships as part of the trans-European navigation network,
contributing to the stimulation of the regional economy [22]. In addition, environmental
arguments are used, since “navigation as environmentally benign transportation mode should
be supported” ([22], own translation). However, the exemption was repelled by the Federal
Administrative Court (BVerwG) after the Weser ruling, because the exemption was motivated
and approved after the project permit has already been granted (BVerwG 7 A 1.15).
Second, the permanent deterioration exemption was applied for the development of
the outer Ems, although no precise motivations are named in the management plan so far.
Third, forehanded exemptions for water bodies affected by the deepening of the lower
and outer Elbe were granted. It was not yet certain at the point of issuing the management
plan if these projects will indeed result in a deterioration. Although emphasizing that all
measures will be taken to prevent further deterioration, reasons for motivating overriding
public interest for the projects have not been named. In a later decision of the Federal
Administrative Court, derogations were found to be not significant enough to constitute
deterioration (BVerwG 7 A 2.15, no. 577-580).
Fourth, a forehanded exemption was planned for water body T1.4000.01 due to the
projected offshore-terminal near Bremerhaven. Motivations for the exemption are the
economic development of the Bremerhaven region and renewable energy production, since
the terminal is to be used for generating infrastructure for offshore wind energy production.
However, the exemption was found to be unjustified by the local administrative court,
since uncertainties regarding goal achievement have not been respected, and derogation
impacts were downplayed (Administrative Court Bremen, 5 K 2621/15, IV).
Measures for preventing further deterioration and contributing to achieving quality
objectives for Ems, Weser, and Elbe are specified in the Lower Saxony contributions to the
programme of measures [44].
All in all, the permanent deterioration exemption is used rather sparingly (only
four times in the four river basin management plans) in the current management period
2015–2021 in Lower Saxony. The exemption is used for large-scale infrastructure projects
involving the deepening of lower and outer river parts. The granting of exemptions is
evaluated already before the intensive examination of project plans, which is presumably to
generate legal certainty for permit-granting authorities and project developers. Exemptions
in Lower Saxony are justified by regional economic development, the need for shipping
infrastructure, and infrastructural development for renewable energy production.
4.3. Enforcement
On the procedural side, it is possible for recognized environmental associations to
take legal actions against some water management planning decisions (§ 2 (1) Environmental Remedy Act, UmwRG) if claimants are of the opinion that management plans and
programs of measures are not sufficient to achieve management goals. A further means of
enforcement is legal supervision instruments of authorities over water and soil associations,
mainly by rights to demand information (§ 74 WHG), approval demands (§ 75 WHG), as
well as objection rights and the right to execute by substitution if objections are ignored
(§ 76 WHG) [6].
A recent ruling of the Federal Administrative Court regarding the permanent deterioration exemption deals with the question of what constitutes the physical characteristics of
a water body (BVerwG 7 B 5.19). The case concerns the permit for a mining company to
extract groundwater and the discharge of used water in the public outfall. The main substantive question is whether the permit allowing groundwater usage and hereby enabling
concerned mining activities in the first place, which subsequently affect the chemical status
of the groundwater body, could be based on the exemption of permanent deterioration. The

Sustainability 2021, 13, 930

10 of 22

requirement is that the deterioration is the result of new modifications to the physical characteristics of a water body or alterations to the level of groundwater bodies. The BVerwG
ruled that both the quantitative and chemical state of a water body are encompassed by the
exemption, as long as they are caused by modifications to the physical characteristics of a
water body or the groundwater level. This also concerns indirect deteriorations as long
as they are in a cause–effect relationship with the permitted modifications to the physical
characteristics. Regarding the examination of the deterioration ban, the BVerwG ruled that
a proper examination of the existence of a deterioration entails a duly determination of the
current quality state of the water body in question by the competent authority. This comprises the assessment of both physical–chemical as well as biological quality components.
Furthermore, an impact assessment on water body level needs to be carried out.
A ruling (BVerwG 9 A 18.15) on the new construction of the federal highway A 20
concerns the question of whether WFD requirements only regard those water bodies that are
listed in management plans, or also smaller surface waters such as minor brooks or loading
canals. The BVerwG ruled that such minor surface waters in the case in question only need
to be regarded in determining deterioration if they affect water bodies listed in management
plans. However, the BVerwG leaves open whether the German implementation of the WFD
also regards minor water bodies in general.
In the major ruling on the deepening of the Elbe river (BVerwG 7 A 2.15), the BVerwG
also had to evaluate the question of whether cumulative effects of other projects had to
be regarded in assessing possible deteriorations. The BVerwG concludes that cumulative
impacts of other projects do not play a role in assessing deterioration effects of a project in
question. Since this examination could not be handled effectively on the permit level, usage
intensifications and cumulative effects need to be regarded dynamically on the planning
level instead, thus being reflected in management plan goals.
A further substantive aspect is the question of how to deal with extending the temporal
validity of water use permits: Does the deterioration assessment need to regard the water
quality status at the beginning of the original permit, or does the point in time of the
extension request apply? The BVerwG concludes in BVerwG 7 C 25.15 that discharges
based on the original permit are regarded as prior charges for the extension decision. Hence,
deterioration ban assessments need to consider the current chemical quality status at the
point of time of the permit request in question.
5. Study Area 2: Implementation in The Netherlands
5.1. Transposition
The implementation act to transpose the WFD into national Dutch law was presented
to the Dutch parliament (Tweede Kamer der Staten-Generaal) on 13 March 2003 (Kamerstukken
28808, no. 1;2). Article I contains the necessary changes of the former Water management
act (Wet op de waterhuishouding, Wwh). Necessary adjustments of the Environmental
management act (Wet milieubeheer, Wm) are regulated in article II. The proposal was
accepted on 1 July 2004—thus slightly after the deadline of December 2003. However, since
the incorporation law was already in the parliamentary process, the transposition can still
be qualified as timely.
After a structural reform in 2009, national regulations regarding the WFD are now
found in the Water act (Waterwet, Wtw), the Water decree (Waterbesluit, WB), and the Decree
on water quality objectives and monitoring (Besluit kwaliteitseisen en monitoring water 2009,
BKMW 2009) [45].
Next to the general aim of integrated water management, also the river basin management approach is regulated in the Water act. Below the level of formal laws, the
Water decree specifies the details of water management, which are comparable to the
German OGewV, but then targeting the whole water system and not only surface waters.
Specifics on water management plans such as the river basin management plans and the
programmes of measures are regulated in chapter 4 WB.
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The goal obligation system is incorporated by § 3 art. 2.10 Wtw, referring to chapter 5
of the Environmental management act. In particular, art. 5.2b (3) to (5) Wm regulate the
goal achievement obligation and deterioration ban, although not exactly in the wording of
the WFD. The permanent deterioration exemption is not included in the Wtw, nor in the
WB, but only in article 3 (2) BKMW 2009 [45]. The same holds true for the goal achievement
obligation that is regulated in article 2 BKMW 2009. It is criticized that ecological standards
for artificial and heavily modified water bodies (which constitute a vast majority of Dutch
water bodies) are not of a binding character: the qualitative descriptions are operationalized
only by expert guidelines inserted in management plans, hence not as legally binding
standards [45].
Another concern is the large amount of non-designated water bodies: In the Netherlands, competent authorities agreed to voluntarily apply WFD standards for non-designated
water bodies as well [45]. However, this also does not constitute a legally binding rule.
Regarding the deterioration ban and its exemptions, these regulations—despite being
interpreted by the ECJ as binding permit requirements—are only regarded as binding for
management plans and thus not applied in permit decisions [45].
Article 3 (2) lit. (a) BKMW 2009 contains the vague legal concept of “new modifications
of the physical characteristics” stemming from art. 4 (7) WFD in the same wording. In
the literature, the art. 4 (7) WFD concept of physical characteristics of the water body is
interpreted as hydro-morphological [17]. There seems to be no further discussion in Dutch
literature if this also contains chemical properties.
5.2. Application
The Netherlands adopted seven river basin management plans in the first and second
planning period (2009–2015 and 2015–2021). Planning areas are the Dutch parts of the
international Scheldt, Meuse, and Ems river basins, the Rhine basin was separated into the
planning areas of Rhine-North, Rhine-West, Rhine-East, and Rhine-Middle [46].
Public participation was possible during the implementation process in the Netherlands. Formal interest representation happened at national and regional levels; however,
public interest during planning stages, resulted to be low. Public participation during the
elaboration stage of management plans consisted mostly in information and not in decisive
elements for citizens or stakeholders [47]. Involved stakeholders include agricultural and
business associations, drinking water companies, environmental organizations, and natural
heritage associations.
The ambition of the Netherlands to achieve environmental goals shows a mixed
picture, although the ultimate aim is still to achieve all goals in 2027. Time extensions are
applied to limit costs and these are spread over time as much as possible [17]. At least
formally, it was opted for pragmatic, rather low-ambitious goals that could be achieved
in most cases at the end of the third management circle in 2027 [17]. For instance, in
order to reduce monitoring costs, regional water authorities have defined rather large
water bodies [48]. What is more, the vast majority of 97% of all designated water bodies is
categorized as artificial or heavily modified [46], resulting in the lower ambition of reaching
only good ecological potential. It was prognosed already during the initial planning circle
that many water bodies will not reach quality targets and that envisaged measures will
result in insufficient ecological improvements [45,46]. Political unwillingness, fear of legal
obligations, lacking knowledge, high implementation costs, mutual dependencies, misfits
between EU directives (mainly with the Birds Directive (79/409/EEC) and the Habitats
Directive (92/43/EEC)), and public participation problems are identified as reasons for
the low ambition of quality objectives designated by provinces [46]. A major challenge
for goal achievement is identified in diffuse nutrient entries from agricultural sources; the
effectiveness of the rather Dutch governance mode of consensual policy-making to solve
this issue is questioned [49].
In the Netherlands, the administrative structure for implementing WFD goals is
decentralist in nature, with national authorities having a coordinating role: On the national
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level, competent ministries provide frameworks and handle the international coordination.
The Ministry of Infrastructure and Water Management is the competent authority for the
large rivers and lakes as well as the sea.
Regional water authorities (waterschappen) are organized territory-wise according to
hydrogeological characteristics and raise own taxes for their financing [45]. The regional
water authorities are characterized as “functionally decentralized public bodies” [29],
resulting in specialization in both local characteristics and sector—water management—
specifics. Regional water authorities are principal water managers with regulative and
administrative power, they can enact by-laws [29] as well as collect and use a significant
part of the total national water management budget. Furthermore, more informal decision
structures have been established, for instance the National Water Administration Meeting
(Landelijke Bestuurlijk Overleg Water) heading different civil servant expertise clusters [17].
Moreover, the Directorate-General for Public Works and Water Management (Rijkswaterstaat) has brought into being the Dutch River Basin Coordination Office with “an important
coordinating and content-wise role in applying the Water Framework Directive on [a]
regional and national level” [17].
At the regional level, the provinces formulate the ecological water body goals. Regional water authorities provide input for formulating water body quality goals and decide
on appropriate measures within their territory [29]. They hereby collaborate with the municipalities, which are responsible for urban water management and the sewage system [46].
For formal plans, a “step down, step up” approach is chosen: Lower-level regional water
authorities provide input for the plans formally adopted on provincial level (step up),
whereas regional water authorities adopt their formal plans, taking into account provincial
planning (step down) [17]. Moreover, regional water authorities are an important actor
for applying the WFD on the ground as far as regional waters are concerned, but they
lack competences to address pollution by nitrates and pesticides. Although the centre of
implementation work is on the regional level, governance modes of the various regional
water authorities are quite uniform [49].
The assessment of deterioration is based on a Rijkswaterstaat guideline [50,51] and
regulations of the union of regional water authorities (Unie van Waterschappen) [52]. It is
determined that deterioration is based on a time scale of the whole planning period of
six years and not for a project-specific timeline. The substantiation is further explained
in another guideline on non-natural waters [53]. As a consequence, the negative impacts
of projects are not tested on the permit level, but the planning authority tests whether a
deterioration over the whole planning period took place and motivates broadly by reasons
of artificial modification if a deterioration indeed took place, and not only temporarily. An
entry point for project-oriented assessments is the so-called “1% assessment”, specifying
that activities that have the potential to negatively affect water quality, but happen in
less than 1% of the ecologically relevant area of a surface water body, can never have a
significant deterioration impact of the ecological quality of the water body as a whole [54].
This assessment is indeed based on permit decisions and thus, it is project-oriented. Although this pragmatic tool might certainly be suitable to increase applicability, it makes the
assessment highly dependent on the designated overall area of a water body. Furthermore,
it is doubtful whether an assessment that does not discriminate between different activities
based on their intensity of effects on ecological water quality is in line with the ecological
goals of the WFD.
As a result, the focus is on the designated water body itself that is evaluated every
six years to determine a cumulative deterioration of all water uses and projects during
the planning period, which is counterbalanced by measures to increase the same quality
category during the same time. There is less focus on individual large-scale projects as in
the Lower Saxon interpretation after the Weser ruling.
For major water bodies (“rijkswateren”), there is a water quality assessment framework, which is specified in annex 5 of the management and development plan of major
water bodies (Beheer- & ontwikkelplan voor de rijkswateren) [55]. Moreover, the assessment
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framework of the union of regional water authorities contains also an ecology governance
guideline (Beleidsregel ecologie) [52]. Since both frameworks contain similar regulations, the
regional water planner can refer to both.
The permanent deterioration exemption was used only two times for the Netherlands
in the current planning period 2015–2021, both times in the Rhine river basin (Table 3). In
the river basin management plan, the use of the exemption in two cases is not substantiated [27]. Only a global explanation is provided that analysis and sampling methods have
changed and that it is therefore methodically dubious to compare chemical and ecological
measurement values that resulted in a status deterioration. In addition, an analysis of the
Rhine programme of measures did not quarry a substantial justification [56].
Table 3. Use of deterioration exemptions in Dutch river basin management plans (2015–2021 period).

River Basin

Number of
Justifications for
Temporary
Deterioration

Number of
Justifications for
Permanent
Deterioration

River Basin
Management Plan
(2015–2021)

Ems
Meuse
Rhine
Scheldt

1
4
11
2

0
0
2
0

[24]
[25]
[27]
[26]

5.3. Enforcement
On the procedural side, environmental NGOs have in principle access to Dutch courts
if they have a cause of action. Plans and programmes (such as the river basin management
plan or the programme of measures) cannot directly be tested by Dutch administrative
courts. However, plans and programmes that are contrary to legal requirements must not
be applied [57].
On the substantial side, Dutch jurisprudence is rather sparse compared to the already
quite rich dogmatic body in Germany. In the Netherlands, a specific provision stemming
from environmental EU directives is often examined on its own merits to assess if it falls
within the requirements of the directive [58]. In order to fulfill directive objectives, there
is consequently a call to actually focus the interpretation more on the overall regulatory
system that an environmental EU directive establishes [58].
One of the few high-level decisions from the Dutch Council of State (Raad van State,
highest appellation court in administrative cases) on article 4 WFD deals with decisions
on the deepening of the river Ems (RvS 201409071/1/R6). In the ruling, the Council of
State had to decide whether environmental impacts stemming from deepening works
constitute a deterioration. Deepening works involve sand swirling negatively affecting
photosynthesis and hereby damaging ecosystems, resulting in lower ecological water status.
In particular, uncertainties about cause–effect relationships of swirling on water quality in
the hydro-morphological rapport as a basis of relevant authority decisions were debated.
The Council of State underlined that the competent authority can base its decisions on the
information at hand; if undisputed, there is no basis to questioning decisions.
Furthermore, in a decision on an infrastructure project in Rotterdam (the reshaping of
the Steigersgracht into an inner-city water sport area), the Council of State had to treat the
question of whether authorities have to test WFD requirements in all permit decisions, both
in the field of planning as well as in water management. In its ruling (RvS 201605448/1/A1),
it is specified that a water permit indeed can be refused if it does not comply with WFD
requirements, and that when a water permit is requested, the assessment on WFD criteria
should take place in this water permit procedure but not also in a building permit, a
planning procedure, or an environmental permit.
In another ruling on the same project in Rotterdam (RvS 201703571/1/A1), the Council
of State tested more specific substantial WFD requirements related to the water permit that
has been granted. In particular, the water quality parameter “other water flora” was already
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in the lowest quality class, and it was feared that the Steigersgracht project would contribute
to further deterioration. According to the Weser ruling, every further deterioration of a
water quality parameter in the lowest class signifies a breach with the deterioration ban.
However, the determination of what constitutes a deterioration in the first place needs
to be operationalized by member state authorities. The limit would be the significance,
which is based on scientific measurability [54]. In the Netherlands, the significance is
operationalized with the “1% assessment”. Since the cumulation of activities in the water
body in question do not surpass 1% of the overall water body area and there is no counterexpertise offered, the Council of State ruled that the permit authority was right to assume
no further measurable deterioration stemming from the realization of the Steigersgracht
project. Although it makes sense to operationalize the significance of a deterioration
based on scientific measurability, a flat operationalization based on the relative surface
area is too simplistic. For large water bodies such as the IJsselmeer (1110 km2 ) or even
the Dutch Wadden Sea (14,900 km2 ), unproportionally area-intensive activities would
be admissible [54]. Furthermore, also the quality of the activity is not included in the
assessment: highly damaging, but less area-intensive activities are not sufficiently regarded.
Thus, the 1% assessment is an unsuitably flat assessment of deterioration significance.
6. Comparison Results
Key comparison results are summarized in Table 4, containing both similarities and
differences in the implementation of the WFD deterioration ban rule-exemption regime in
Lower Saxony and the Netherlands.
6.1. Lower Saxony
WFD requirements regarding the deterioration ban have been transposed completely
and correctly into German law, although not timely due to delays in the incorporation
into state law. As a result of water management competency regulations in Germany, both
federal and state law play a role for water management in Lower Saxony.
Regarding the application of the goal achievement obligation, it is concluded in
the literature that the main structural deficits hinder an effective application of WFD
requirements in Lower Saxony, mainly the missing of a clear division of responsibilities
and potent actors; a significant lack of funding for investments; and legal difficulties in land
acquisition for needed waterside areas [6]. All in all, goal achievement is lacking largely
for the Lower Saxon surface water bodies. The exemption of permanent deterioration is
used rather sparingly (four times in the four river basin management plans situated in the
Lower Saxon jurisdiction) in the current management period 2015–2021 in Lower Saxony.
Article 4 (7) WFD is mainly applied for large-scale infrastructure projects involving the
deepening of large rivers. Reasons for granting exemptions are evaluated already before
the intensive examination of project plans. Exemptions in Lower Saxony are justified by
regional economic development including job creation, the need for shipping infrastructure,
and infrastructural development for renewable energy production.
For the enforcement part, many rulings on the federal level deal with the deterioration
ban and its exemptions. Five concluding statements can be deducted from the analysis of
current jurisprudence:
1.

2.
3.
4.

Indirect deteriorations are encompassed by the exemption of permanent deterioration,
as long as there is a cause–effect relationship with permitted modifications to the
physical characteristics of a water body.
The examination of the deterioration ban entails a duly determination of the current
state and an impact assessment on water body level.
Minor water bodies are only regulated by WFD requirements if they affect water
bodies listed in management plans.
Cumulative effects need to be regarded on the planning level in the form of management goals and thus do not need to be assessed by permit authorities.
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5.

Deterioration assessments need to consider the current chemical quality status at
the point of time of the permit request in question. However, it is still open whether
derogations could be counterbalanced by improvements within the same water
body, which are referred to as the so-called programmatic approach or net-loss
approach [45,48,59].

Table 4. Main similarities and differences in the transposition, application, and enforcement of the WFD deterioration ban
and the article 4 (7) WFD exemption in Lower Saxony and the Netherlands.
Transposition

Application

Enforcement

Similarities
- All relevant requirements are
incorporated in both bodies of
law.

- There is generally a similar
understanding of what
constitutes a deterioration
(Weser ruling understanding).

- Strong influence of ECJ
jurisprudence on Member State
dogmatism is observed.

- The WFD wording has been
incorporated precisely in both
federal and state law.

- The deterioration ban is a strict
permit requirement for
large-scale projects since the
Weser ruling.

- An advanced dogmatic
understanding of reasons of
overriding public interest
justifying deterioration has
developed.

- The financial situation of water
management is fraught.

- Environmental associations
play a key role in using the
deterioration ban to stop
infrastructure projects.

- Non-designated water bodies
are regarded to the extent that
they affect listed water bodies.

- There is an unclear, disputed
understanding of what
constitutes the physical
characteristics of a water body.

- The deterioration ban mainly
constitutes a planning
requirement for management
authorities.

- There are few cases and
developments of the
deterioration ban by courts.

- Regional water authorities are
specialized and well equipped.

- Plans and programs of
measures cannot directly be
discussed before the
administrative courts, contrary
to permits.

- WFD principles are applied
voluntarily on non-designated
water bodies. They are
sometimes included in
management plans but not in
legal requirements.

- Diverse interest groups
participate in decision-making
in regional water authorities.

Differences
Lower Saxony

Netherlands

- Ecological quality targets for
artificial or heavily modified
water bodies do not have the
status of formal law.

- Physical characteristics of a
water body seem to be
understood as solely
hydro-morphological
characteristics.

6.2. The Netherlands
Major WFD instruments—such as the deterioration ban and the corresponding regime
of exemptions—have not been transposed on the level of law but rather as delegated legis-
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lation, with the BKMW 2009 playing a key role. There is criticism in the academic literature
on the resulting questionable legally binding character of WFD-related regulations.
The WFD deterioration ban and its exemptions play a role on the planning level but are
not often or directly applied in permit decisions. The ECJ Weser ruling did not bring about
the respective paradigmatic change in application (from water management regulation to
permit condition) as observable in Lower Saxony. As a result, high-level jurisprudence
regarding the article 4 WFD regime is scarce in the Netherlands. This interpretation
and application tradition do not enable actors such as environmental associations to use
the deterioration ban to stop large-scale infrastructure projects to the same degree as in
Lower Saxony. The Netherlands perform fairly well in environmental water quality target
achievement, although not all goals will be met in time. The long tradition of water
management with resulting well-financed authorities and organizations, highly developed
institutions, and a good integration of expert and local knowledge might be reasons for
this. As a consequence, the deterioration ban and its exemptions play only a minor role in
Dutch water law.
6.3. Comparison
In general, although being based on the very same, rather precise wording of the
WFD deterioration ban on the EU level and its almost literal incorporation in Member
State legislations, there are differences in the application and enforcement of the deterioration ban and use of the exemption of permanent deterioration in Lower Saxony and
the Netherlands. In Lower Saxony, we found project-specific justifications for the use
of permanent deterioration exemptions in current river basin management plans. In the
Netherlands, the deterioration ban seems to be understood more as a general planning
obligation. Consequently, justifications in river basin management plans remain global and
not project-specific.
Moreover, there are clear differences in the administrative structure to apply WFD
requirements “on the ground”: While the Lower Saxon administration mainly represents territorial borders of administrative entities, the Dutch structure is based on hydromorphological characteristics. In addition to that, Dutch regional water authorities seem
to be financed in a healthy way, which is presumably due to the establishment of their
own target-bound taxes. The Netherlands provide an administrative structure with more
(specialized) personnel, which is better equipped to fulfill WFD requirements, although
severe threats such as pollution with nutrients and pesticides are mainly regulated at
the national level. Furthermore, the Lower Saxon differentiation between water body
development and maintenance appears to be too unclear to meaningfully distribute tasks
between the different involved actors.
Next to these major differences, there are also some similarities. In Lower Saxony, the
deterioration ban developed into a strict permit requirement for (large-scale) infrastructure
projects. In addition, in the Netherlands, there are some instances of the relevance of
the deterioration ban in permit decisions—for example, for the Steigersgracht project in
Rotterdam. Hence, infrastructure projects need to be rigorously justified by authorities
granting permits, and this justification is fully verifiable by courts. Thus, we observe a
major influence of ECJ jurisprudence on Member State dogmatism.
In both cases, a potential breach with EU requirements is identifiable: In the Netherlands, the way the deterioration ban is implemented and applied in permit decisions
contrasts slightly with the ECJ interpretation of the role of the deterioration ban since
the Weser ruling. Furthermore, the transposition of quality targets without foundation in
formal law might constitute a deficient transposition. In Lower Saxony, goal achievement
is alarmingly low. Perceived reasons are an unclear division of competences regarding
water body maintenance and development and the precarious financial situation of water
management authorities. If a competent authority is designated by a Member State but
not able to fulfill WFD requirements because of lacking financial means, then this likely
constitutes a breach with the EU directive. Both Member States need to work to prevent

Sustainability 2021, 13, 930

17 of 22

these situations from becoming actual breaches, already in their own interest of avoiding
costly sanctions as well as due to public pressure.
7. Discussion
Some discussion points on the levels of application and enforcement remain. First, the
current administrative and financial water management structure in Lower Saxony could be
interpreted as being on the way to a breach with WFD requirements. Lower Saxony could
benefit from adopting, adapting, and improving some elements of the Dutch regional water
authority structure. In our view, competent authorities should be organized according
to hydrogeological characteristics rather than administrative borders. Moreover, water
management authorities should be able to base their financing directly on own taxes and
fees. The Dutch situation shows the effect of direct financial flows on the effectiveness of the
water management system. Furthermore, the marginally attractive system of formalized
public participation should make room for the institutional incorporation of relevant
interest groups into water management decision-making boards in Lower Saxony, resulting
for example in more decisive capacities for area cooperations [43].
Second, some uncertainty and ambiguousness may be diminished by national legislation: In Germany, the differentiation between water body development and maintenance
should be demarcated clearly and connected with precise responsibilities. In the Netherlands, environmental targets should receive a legal foundation in form of a formal law
or at least laid down in a decree instead of including the environmental objectives for
artificial and heavily modified water bodies in a management plan and referring to expert guidelines. The Dutch “1% assessment” remains too simplistic to form a convincing
operationalization of what constitutes a measurable deterioration.
Third, the deterioration ban and its exemptions play a major role for permit decisions
in Lower Saxony, while being mostly interpreted as a management goal on the planning
level in the Netherlands. It is questionable which interpretation of the role of the permanent deterioration exemption constitutes a legally more certain interpretation of EU
requirements. The Lower Saxon approach reflects the clear wording of the Weser ruling. In
addition, also the effectiveness argument (effet utile) can be applied: In order to be effective,
EU provisions need to be applied so that the provision’s goals are achieved in the best and
most efficient way. The Dutch interpretation of the deterioration ban as a management
objective restricts the effectiveness of the regulation against the clear wording of both
directive text and jurisprudence. Furthermore, the systematic argument of the design of
article 4 WFD with clear objectives and conditions, as well as detailed exemptions, calls
for a direct application in permit decisions. This speaks for a higher compliance with EU
obligations of the Lower Saxon approach. Moreover, the deterioration ban as applied in
Lower Saxony results in the legal protection of interested parties (such as environmental
associations) claiming environmental damage due to project realizations.
Fourth, goal achievement between Member States varies, but successes remain difficult
to compare. Every Member State has different conditions, such as water quality pressures
or hydro-geological characteristics. The designation of artificial and heavily modified
water bodies as competence of the Member States adds to this lack of comparability.
Thus, quality achievement should be compared on a temporal scale within one Member
State, with similar analytical methods and standards. Such an approach also seems to
be the basic idea of the Water Framework Directive, introducing management cycles and
iterative monitoring instead of fixed quantitative quality targets. However, comparison
between member states is useful and needed for transboundary river basin management.
Another factor for lacking goal achievement is reflected in the ongoing discussion on
how to integrate water management issues better with regulating pollution stemming
from agriculture [41].
In addition, after comparing transposition, application and enforcement in Lower
Saxony and the Netherlands, there are still some open legal questions. First, the interpretation of new modifications to the physical characteristics of a water body remains somewhat
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unclear: While the Dutch interpretation seems to regard hydro-morphological quality
component characteristics only, the German debate is more nuanced. A reason might be
that deterioration ban cases are actually enforced due to the strict application on the permit
level. Legal certainty might be brought by future ECJ rulings on this matter.
Second, the requirement of overriding public interest might enable authorities and
consequently also courts to balance differing interests. There is more legal certainty
regarding reasons to justify deteriorations in accordance with the permanent deterioration
exemption requirement of overriding public interest due to the ECJ Schwarze Sulm ruling. It
is visible in Lower Saxon river basin management plans that reasons are framed in the way
that was already successful in the Schwarze Sulm case: The production of renewable energy
in order to mitigate climate change by lowering CO2 emissions in energy production seems
to have become a permissible justification for water quality deterioration. At the moment,
this exemption has been used for waterpower generation facilities as well as installations to
make offshore wind energy production possible. However, in our point of view, we should
be careful in using the renewable energy production argument without further reflection.
Imagining possible other application cases in this regard, the exemption could be used to
enable large-scale intensive biomass production in the realm of renewable bio-based energy,
possibly generating overshoot nutrient discharges in aquatic systems, causing severe water
quality deteriorations. Moreover, also the construction of water energy facilitates can
have negative environmental impacts, such as the blocking of fish routes if no additional
measures to protect fish migration are taken.
Third, it is also not legally certain to what degree and under what conditions a deterioration can be counterbalanced by other quality improvements [59]. The determination of
justifiable costs for measures to achieve good water quality is in the end also a political
choice that cannot be answered conclusively by the legal system alone.
8. Conclusions
The exemption of permanent deterioration has a different role for justifying water
quality deteriorations in the two study areas. While being interpreted mainly as specific
justification for large-scale infrastructure projects in Germany, it has more the role of a
planning level management objective in the Netherlands. Both approaches have positive
and negative aspects regarding the achievement of the goal of good water quality: Whereas
the Dutch approach fosters a holistic analysis of the overall water system, thus also allowing
for cost-efficient solutions, the German approach provides environmental associations with
a sharp sword to stop major negative environmental impacts due to economic interests.
Thus, the deterioration ban, in conjunction with its exemptions, might function as a suitable
tool to balance environmental, social, and economic sustainability interests. The conducted
legal comparison provided a fruitful experience to learn about similarities and differences
in implementing the WFD deterioration ban and its exemptions in two different Member
State legislations. Therefore, international cooperation in legal science should be fostered,
also considering different interpretations of other disciplines and non-academic experts.
Future research could contribute to highlighting the continuous critical monitoring of
legal interpretation developments, at least during the next management cycle and potential
other management cycles being added to achieve good ecological quality of surface water
bodies in the European Union. The effectiveness of a directive to stimulate more sustainable
water management is highly dependent on interpretations and application practices in the
Member States. Member States not willing or able to comply rigorously with directive requirements might weaken WFD compliance and hereby endanger environmental objective
achievement, particularly in international river basins. It is also the task of (legal) scholarly
to keep an eye on the implementation process in different Member States. In addition,
comparative and empirical studies contribute to this aim.
Moreover, future research should monitor changes of the WFD on the European
level. Changes with importance to the application in Member States should resonate
and be reflected in scholarly debates on both the European and Member State level. In
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addition, changes in the national systems need to be evaluated—for example, the current
development toward an integrated environmental and planning act (Omgevingswet) in the
Netherlands and its relationship toward legislation that regulates the use of pesticides and
nutrient pollution.
Furthermore, it should be questioned critically at what point lacking or ineffective
Member State financing of the water management system constitutes a breach with WFD
requirements. The Dutch system is well financed, while financing for Lower Saxon WFD
implementation is lacking. The effective transposition, application, and enforcement of the
directive requires a suitable financing of the designated competent authority. Otherwise,
the directive’s objective cannot be achieved. The ability to finance water services and water
management can be supported by the obligation of article 9 WFD, dealing with the cost
recovery of water services.
Lastly, interdisciplinary approaches in constituting a deterioration are needed: When
does a quality component degrade? What is the role of scientific (measurement) uncertainty? How can monitoring contribute to a better understanding of the effectiveness of
measures? These are questions requiring insights from legal, social, and natural sciences
working together on a common conceptual understanding.
In the end, water remains the basis of life on earth. There is still a long way to go to
actually achieve sustainable water management and a good ecological quality of surface
waters in the European Union now as well as after the end of the “last” WFD planning
period in 2027.
Author Contributions: J.R.S. is the main author of this article and has contributed to all research
phases and aspects. H.F.M.W.V.R. has contributed to the conceptualization of this article and has
provided input to all sections during various revision rounds. Furthermore, H.F.M.W.V.R. has
contributed to gathering material on Section 5. All authors have read and agreed to the published
version of the manuscript.
Funding: This research received no external funding.
Institutional Review Board Statement: Not applicable.
Informed Consent Statement: Not applicable.
Acknowledgments: We thank three anonymous reviewers for helpful suggestions. Moreover, we
thank Christoph Kraft, Koen van den Berg, Georg Kleine and Thomas Schomerus for helpful comments on previous versions of this article.
Conflicts of Interest: The authors declare no conflict of interest.

Appendix A
Catalogue of references to jurisprudence
European Court of Justice
ECJ C-461/13, 1 July 2015 “Weser”
+ Opinion of Advocate General Jääskinen, delivered on 23 October 2014.
ECJ C-346/14, 4 May 2016 “Schwarze Sulm”
+ Opinion of Advocate General Kokott, delivered on 3 September 2015.
Study Area 1: Lower Saxony
Administrative Court Bremen, 5 K 2621/15 of February 7, 2019: Planfeststellungsbeschluss
für den Neubau eines Offshore-Terminals in Bremerhaven.
BVerwG 7 A 1.15 of 11 August 2016: Ausbau der Bundeswasserstraße Weser.
BVerwG 9 A 18.15 of 10 November 2016: Planfeststellung Straßenrecht (Elbquerung BAB A 20).
BVerwG 7 A 2.15 of 9 February 2017: Ausbau der Bundeswasserstraße Elbe (“Elbvertiefung”).
BVerwG 7 C 25.15 of 2 November 2017: VGH Kassel—14.07.2015—AZ: VGH 9 C 1018/12.T.
BVerwG 7 B 5.19 of 20 December 2019: Ausnahme von den Bewirtschaftungszielen nach dem
Wasserhaushaltsgesetz.

Sustainability 2021, 13, 930

20 of 22

Study Area 2: The Netherlands
RvS 201409071/1/R6 of 5 August 2015: Tracébesluit Verruiming Vaarweg EemshavenNoordzee 2014.
RvS 201605448/1/A1 of 25 October 2017: Omgevingsvergunning voor de omzetting van de
Steigersgracht te Rotterdam in een binnenstedelijk watersportgebied.
RvS 201703571/1/A1 of 13 June 2018: ECLI:NL:RVS:2018:1949.
References
1.
2.
3.
4.
5.
6.

7.
8.
9.
10.

11.
12.
13.
14.

15.
16.
17.

18.
19.
20.
21.
22.
23.
24.
25.
26.
27.

Chahine, M.T. The hydrologic cycle and its influence on climate. Nature 1992, 359, 373–380. [CrossRef]
Disse, M. Integriertes Wasserressourcenmanagement. In Hydrologie; Fohrer, N., Bormann, H., Miegel, K., Casper, M., Bronstert, A.,
Schumann, A., Weiler, M., Eds.; Haupt Verlag: Bern, Switzerland, 2016; pp. 337–346. ISBN 978-3-8252-4513-9.
Vörösmarty, C.J.; Green, P.; Salisbury, J.; Lammers, R.B. Global water resources: Vulnerability from climate change and population
growth. Science 2000, 289, 284–288. [CrossRef] [PubMed]
Merz, B. Hydrologische Bemessung und hydrologisches Risiko. In Hydrologie; Fohrer, N., Bormann, H., Miegel, K., Casper, M.,
Bronstert, A., Schumann, A., Weiler, M., Eds.; Haupt Verlag: Bern, Switzerland, 2016; pp. 325–336. ISBN 978-3-8252-4513-9.
Voulvoulis, N.; Arpon, K.D.; Giakoumis, T. The EU Water Framework Directive: From great expectations to problems with
implementation. Sci. Total Environ. 2017, 575, 358–366. [CrossRef] [PubMed]
Reese, M.; Bedtke, N.; Gawel, E.; Klauer, B.; Köck, W.; Möckel, S. Wasserrahmenrichtlinie—Wege aus der Umsetzungskrise: Rechtliche,
Organisatorische und Fiskalische Gewässerentwicklung am Beispiel Niedersachsens; Nomos Verlagsgesellschaft: Baden-Baden, Germany,
2018; ISBN 978-3-8487-5105-1.
Durner, W. Das “Verschlechterungsverbot” und das “Verbesserungsgebot” im Wasserwirtschaftsrecht. Nat. R. 2019, 41, 1–14. [CrossRef]
Asemissen, K. Das wasserrechtliche Verschlechterungsverbot in der Vorhabenzulassung (Teil 1). Z. Immiss. Emiss. 2018, 8, 10–19.
Van Kempen, J.J.H. Countering the obscurity of obligations in European environmental law: An analysis of article 4 of the
European Water Framework Directive. J. Environ. Law 2012, 24, 499–533. [CrossRef]
Van Kempen, J.J.H. Obligations of result or best efforts: Dealing with problems of interpretation. In EU Environmental Legislation:
Legal Perspectives on Regulatory Strategies; Peeters, M., Uylenburg, R., Eds.; Edward Elgar Publishing Ltd.: Cheltenham, UK, 2014;
pp. 146–172. ISBN 9781781954775.
Van Kempen, J.J.H. Europees Waterbeheer: Eerlijk Zullen We Alles Delen? Boom Juridische uitgevers, Dissertation Universiteit
Utrecht: Utrecht, The Netherlands, 2012; ISBN 9789089747259.
Boeuf, B.; Fritsch, O.; Martin-Ortega, J. Undermining European environmental policy goals? The EU water framework directive
and the politics of exemptions. Water 2016, 8, 388. [CrossRef]
Füßer, K.; Lau, M. Wasserrechtliches Verschlechterungsverbot und Verbesserungsgebot nach dem Urteil des EuGH zur Weservertiefung. Nat. R. 2015, 37, 589–595. [CrossRef]
Van Rijswick, H.F.M.W.; Backes, C.W. Ground breaking landmark case on environmental quality standards? The consequences of
the CJEU “Weser-judgment” (C-461/13) for water policy and law and quality standards in EU environmental law. J. Eur. Environ.
Plan. Law 2015, 12, 363–377. [CrossRef]
Treib, O. Implementing and complying with EU governance outputs. Living Rev. Eur. Gov. 2014, 9, 1–47. [CrossRef]
Keessen, A.M.; van Kempen, J.J.H.; van Rijswick, H.F.M.W.; Robbe, J.; Backes, C.W. European river basin districts: Are they
swimming in the same implementation pool? J. Environ. Law 2010, 22, 197–221. [CrossRef]
Raadgever, G.T.; Smit, A.A.H.; Dieperink, C.; Driessen, P.P.J.; van Rijswick, H.F.M.W. Omgaan met Onzekerheden bij de
Regionale Implementatie van de Kaderrichtlijn Water; Centrum Voor Omgevingsrecht en Beleid, Universiteit Utrecht: Utrecht,
The Netherlands, 2009.
LSN Niedersächsisches Landesamt für Statistik: Bevölkerung nach Geschlecht; Fläche, Bevölkerungsdichte (Gemeinde). Available
online: https://www1.nls.niedersachsen.de/statistik/html/default.asp (accessed on 6 January 2021).
Statista Population of the Netherlands 1800–2020. Available online: https://www-statista-com.ezproxy.library.wur.nl/statistics/
1016675/total-population-netherlands-1816-2020/ (accessed on 6 January 2021).
LSN Niedersächsisches Landesamt für Statistik: Bodenfläche nach Nutzungsarten (28) der geplanten Nutzung (Gemeinde;
Zeitreihe). Available online: https://www1.nls.niedersachsen.de/Statistik/html/default.asp (accessed on 6 January 2021).
CBS StatLine—Bodemgebruik; Uitgebreide Gebruiksvorm, Per Gemeente. Available online: https://opendata.cbs.nl/statline/#/
CBS/nl/dataset/70262ned/table?fromstatweb (accessed on 6 January 2021).
MUNDS. Niedersächsischer Beitrag zu den Bewirtschaftungsplänen 2015 bis 2021 der Flussgebiete Elbe, Weser, Ems und Rhein nach § 118
des Niedersächsischen Wassergesetzes bzw. nach Art. 13 der EG-Wasserrahmenrichtlinie; MUNDS: Hannover, Germany, 2015.
Rijkswaterstaat. Rijkswaterstaat River Basin Management Plans 2016–2021 of the Netherlands—Summary; Rijkswaterstaat: Den Haag,
The Netherlands, 2016; pp. 1–32.
Rijkswaterstaat. Stroomgebiedbeheerplan Eems 2016–2021; Rijkswaterstaat: Den Haag, The Netherlands, 2015.
Rijkswaterstaat. Stroomgebiedbeheerplan Maas 2016–2021; Rijkswaterstaat: Den Haag, The Netherlands, 2015.
Rijkswaterstaat. Stroomgebiedbeheerplan Schelde 2016–2021; Rijkswaterstaat: Den Haag, The Netherlands, 2015.
Rijkswaterstaat. Stroomgebiedbeheerplan Rijn 2016–2021; Rijkswaterstaat: Den Haag, The Netherlands, 2015.

Sustainability 2021, 13, 930

28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

42.
43.
44.
45.
46.
47.
48.

49.
50.
51.
52.
53.
54.

55.
56.
57.

21 of 22

Giakoumis, T.; Voulvoulis, N. The transition of EU water policy towards the Water Framework Directive’s integrated river basin
management paradigm. Environ. Manag. 2018, 62, 819–831. [CrossRef] [PubMed]
Van Rijswick, H.F.M.W.; Havekes, H.J.M. European and Dutch Water Law; Europa Law Publishing: Groningen, The Netherlands,
2012; ISBN 9789089521071.
Ginzky, H. Das Verschlechterungsverbot nach der Wasserrahmenrichtlinie. Nat. R. 2008, 30, 147–152. [CrossRef]
Griesbach, A. Die Entscheidung des EuGH zum Verschlechterungsverbot: Anmerkung zu EuGH, Urteil vom 1. Juli 2015,
C-461/13. Nat. R. 2015, 37, 548–550. [CrossRef]
Faßbender, K. Das Verschlechterungsverbot im Wasserrecht—aktuelle Rechtentwicklungen. Z. Umw. 2016, 195–203. [CrossRef]
Faßbender, K. Die wasserrechtliche Ausnahmeprüfung nach dem EuGH-Urteil zur Schwarzen Sulm. Nat. R. 2017,
39, 433–439. [CrossRef]
Van Hees, S.R.W. Innovative Ocean Renewable Energy & EU Law: Towards the Integration of the EU’s Environmental, Economic and
Renewable Energy Policy Areas; Dissertation: Utrecht, The Netherlands, 2018.
Van Hees, S.R.W. Large-scale water-related innovative renewable energy projects and the water framework directive: Legal issues
and solutions. J. Eur. Environ. Plan. Law 2017, 14, 315–345. [CrossRef]
Czychowski, M.; Reinhardt, M. §§ 27–31 WHG. In Wasserhaushaltsgesetz: WHG, 12, Neubearbeitete Auflage; C.H. Beck: München,
Germany, 2019; pp. 1–40.
Köck, W. Die Implementation der EG-Wasserrahmenrichtlinie. Z. Umw. 2009, 5, 227–233. [CrossRef]
Albrecht, J. The Europeanization of water law by the Water Framework Directive: A second chance for water planning in
Germany. Land Use Policy 2013, 30, 381–391. [CrossRef]
Ginzky, H. Ausnahmen zu den Bewirtschaftungszielen im Wasserrecht. Voraussetzungen, Zuständigkeiten, offene Anwendungsfragen. Z. Umw. 2005, 16, 515–524.
NLWKN. Unser Wasser im Fokus. Umsetzung der Wasserrahmenrichtlinie in Niedersachsen (2. Bewirtschaftungszeitraum 2015–2021);
NLWKN: Hannover, Germany, 2017.
Wiering, M.; Liefferink, D.; Boezeman, D.; Kaufmann, M.; Crabbé, A.; Kurstjens, N. The wicked problem the water framework
directive cannot solve. The governance approach in dealing with pollution of nutrients in surface water in the Netherlands,
Flanders, Lower Saxony, Denmark and Ireland. Water 2020, 12, 1240. [CrossRef]
Kastens, B.; Newig, J. The Water Framework Directive and agricultural nitrate pollution: Will great expectations in Brussels be
dashed in Lower Saxony? Eur. Environ. 2007, 17, 231–246. [CrossRef]
Newig, J.; Schulz, D.; Jager, N.W. Disentangling puzzles of spatial scales and participation in environmental governance—The
case of governance re-scaling through the European Water Framework Directive. Environ. Manag. 2016, 58, 998–1014. [CrossRef]
MUNDS. Niedersächsischer Beitrag zu den Maßnahmenprogrammen 2015 bis 2021 der Flussgebiete Elbe, Weser, Ems und Rhein nach § 117
des Niedersächsischen Wassergesetzes bzw. nach Art. 11 der EG-Wasserrahmenrichtlinie; MUNDS: Hannover, Germany, 2015.
Squintani, L.; Plambeck, E.; van Rijswick, H.F.M.W. Strengths and weaknesses of the Dutch implementation of the water
framework directive. J. Eur. Environ. Plan. Law 2017, 14, 269–293. [CrossRef]
Dieperink, C.; Raadgever, G.T.; Driessen, P.P.J.; Smit, A.A.H.; van Rijswick, H.F.M.W. Ecological ambitions and complications in
the regional implementation of the Water Framework Directive in the Netherlands. Water Policy 2012, 14, 160–173. [CrossRef]
Van der Heijden, J.; ten Heuvelhof, E. The mechanics of virtue: Lessons on public participation from implementing the Water
Framework Directive in the Netherlands. Environ. Policy Gov. 2012, 22, 177–188. [CrossRef]
Plambeck, E.; Squintani, L.; van Rijswick, H.F.M.W. Towards more effective protection of water resources in Europe by improving
the implementation of the Water Framework Directive and the Aarhus Convention in the Netherlands. In The Effectiveness of
Environmental Law; Intersentia: Cambridge, UK, 2018; pp. 243–270.
Boezeman, D.; Liefferink, D.; Wiering, M. Nieuwe Richtingen voor de Implementatie van de Kaderrichtlijn Water—Regionale Governance
Verschillen en Sturingsvarianten voor de Toekomst; Radboud University: Nijmegen, The Netherlands, 2019.
Rijkswaterstaat. Protocol Monitoring en Toestandsbeoordeling Oppervlaktewaterlichamen KRW; Rijkswaterstaat: Den Haag,
The Netherlands, 2020.
Rijkswaterstaat. Richtlijn KRW Monitoring Oppervlaktewater en Protocol Toetsen & Beoordelen; Rijkswaterstaat: Den Haag,
The Netherlands, 2014.
UvW. Keurkwartet Beleidsregels—Beleidsregels voor Waterkering, Waterkwantiteit, Grondwater en Ecologie; Unie van Waterschappen:
Den Haag, The Neterhlands, 2013.
Rijkswaterstaat. Handreiking MEP/GEP. Handreiking voor Vaststellen van Status, Ecologische Doelstellingen en Bijpassende Maatregelenpakketten voor Niet-Natuurlijke Wateren; Rijkswaterstaat: Den Haag, The Netherlands, 2015.
Lubberdink, H.G.; Wortmann, S.F.M.; Sevenster, H.G.; van Rijswick, H.F.M.W. AB 2018/256 Art. 4 lid aanhef en onder a KRW; art.
5.2b lid 4 Wm; Beheer- en ontwikkelplan voor rijkswateren 2016–2021; m.nt. H.F.M.W. van Rijswick. AB Rechtspr. Bestuursr. 2018,
29, 1619–1625.
Rijkswaterstaat. Beheer- en Ontwikkelplan voor de Rijkswateren 2016–2021; Rijkswaterstaat: Den Haag, The Netherlands, 2015.
MIM. (Ministerie van Infrastructuur en Milieu): Maatregelprogramma Rijn 2016-2021. Samenvatting; MIM: Den Haag, The Netherlands, 2015.
Plambeck, E. Het Nederlandse stelsel van rechtsbescherming tegen plannen en programma’s getoetst. Tijdschr. Omgevingsr. 2019,
18, 165–171. [CrossRef]

Sustainability 2021, 13, 930

58.

59.

22 of 22

Bonichot, J.-C.; Toader, C.; Rosas, A.; Bay Larsen, L.; Safjan, M.; van Rijswick, H.F.M.W. AB 2020/337, Art. 9 lid 3 Verdrag van
Aarhus; art. 5 lid 4 en 5 Nitraatrichtlijn ECLI:EU:C:2019:274 | ECLI:EU:C:2019:824; m.nt. H.F.M.W. van Rijswick. AB Rechtspr.
Bestuursr. 2020, 36, 2265–2278.
Squintani, L.; van Rijswick, H.F.M.W. Improving legal certainty and adaptability in the programmatic approach. J. Environ. Law
2016, 28, 443–470. [CrossRef]

