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"Twenty-five years ago, people could be excused for not knowing much, or doing
much, about climate change. Today we have no excuse."
Desmond Tutu
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Abstract
The research was undertaken to examine the past and future opportunities of private climate litigation that
aims to hold big emitters legally accountable for the climate-related injuries past, present or future that they are
responsible for. Through thorough examination of over 150 articles on climate change litigation, focusing primarily
on high-profile cases the research examines the use of climate litigation as a corporate accountability tool. The cases
study was divided into two sections: cases presided in the United States and cases outside of the United States. The
division is attributed to the fact that 80% of the cases in the world were in the United States. The research objective
is to evaluate the strategies employed throughout the cases and what barriers were encountered. This is done in order
to determine how these two factors affect the outcome of the case, and if using climate litigation in the pursuit of
corporate accountability is a viable option for combating climate change. The methodology adopted in this thesis is
both case law analysis and a literature analysis. The key findings and implications of this research is that, first, climate
litigation is constantly growing, more so in the past 10 years than before. Second, regardless of failures in the first
wave of climate litigation, there are new high-profile judgements, new forms of strategic litigation, types of actors,
litigation objectives and the geographical scope keeps expanding every day. It appears that every single climate
litigation case has a role to play, even if the case itself is dismissed or lost in court. As it can be seen throughout the
research that even though a high percentage of the cases are dismissed or lost, the implications that they have on the
future of climate litigation or corporations is always noticeable. The scientific, discursive and constitutional context
is speedily progressing, in turn creating novel opportunities for judges to re-evaluate the interpretation of current
legal and evidentiary requirements and use these in a fashion which would improve the accountability of the major
carbon emitters.
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1. Introduction
1.1. Aim
The aim of this thesis is to explore the use of climate litigation to strengthen corporate accountability. In
order to achieve this, various cases against corporations are examined, including landmark widely known and
researched cases, and their potential fallout on the global trend of climate litigation. By identifying the strategies
employed and barriers faced throughout these cases, the research question will be answered by determining if climate
litigation can be used in order to make corporations accountable for direct and indirect climate-change-relateddamages.
1.1.1. Key terms and definitions
The definition employed for the purpose of this research for climate change will be as defined by the
UNFCCC: "Climate change" means a change of climate which is attributed directly or indirectly to human activity
that alters the composition of the global atmosphere and which is in addition to natural climate variability observed
over comparable time periods (Jacobson, H.K., 2001).
Litigation as referred in law is an action involving two contending sides that strive to enforce or defend a
legal right. Lawsuits are part of the litigation system; however, litigation focuses also on practices that occur ex-post
and ex-ante of the lawsuit itself (H.G. Legal Resources, 2019).
Climate litigation covers a vast array of issues concerning climate change such as but not limited to
influence of climate policies, seek compensation for damages from states and/or corporations as well as, but not
limited to advocate for more attention to be paid on climate risk by private companies and or investors. To quote
Mark Clarke and Tallat Hussain, who are two lawyers and co-heads of Global Oil and Gas Disputes Group: “The
term ‘climate change litigation’ is shorthand for a range of different proceedings connected to climate change
matters.” Various climate litigation cases will be further analyzed below; the focus being on landmark cases, which
shape the future of climate litigation (Mark Clarke and Tallat Hussain, 2018; Setzer, J. and Byrnes, R., 2019).
Corporate accountability is defined as the capability to hold corporations accountable for their actions,
however from a social and environmental aspect rather than financial. More importantly for the purpose of this
research the term corporate accountability refers to the possibility to make companies financially responsible for
climate-related damages that have occurred in the past 100 years as a result of their actions. The goal is to try and
make corporations responsible and make them reimburse damaged communities, to prevent or slow down future
harm (Environmental Law Alliance Worldwide, 2014; Tom Bauler, et al. 2012).
The corporations that will be the primary focus for the purpose of this thesis are big emitters, such as fossil
fuel and cement companies. Most of the cases chosen for the analysis have as defendants, corporations that have been
highlighted in a study conducted by Richard Heede. He is the author of the article called the Carbon Majors Report,
which is later explained in detail in Chapter 3. The report’s focus is to quantify and trace history and cumulative
emissions of GHG from fossil fuels and cement companies. After Richard Heede had successfully traced the
7

emissions, which was the first time that anyone has attempted such a wide and extensive study on carbon emitters, a
list of corporations was created known as the Carbon Majors. In his report, Richard Heede, singled out the top 100
corporations that are responsible for the major part of carbon emissions for the past 30-40 years (Griffin, P. and
Heede, C.R., 2017; Heede, R., 2014).
The fossil fuel industry is one of the biggest sectors in the world in terms of money, generating approximately
$3.3 trillion in revenue every year. The industry and their market are as well is subdivided in three parts known as:
upstream, midstream and downstream:
•

Upstream: Exploration and Production. Focus on locating reservoirs and extracting the oil and gas.
This sector generally requires a high investment capital and is associated with high risks. Basically,
all the profit that the corporations gain is directly linked to oil and gas production.

•

Midstream: Focus on transporting the extracted gas and oil from the wells to the refineries. These
firms are generally reliant on the success that Upstream corporations have. Furthermore, this sector
is also known to be the most regulated, especially when they are using pipe transmission, however
it comes with a low capital risk.

•

Downstream: Focus on the refining and sale of the final products. The main job of these
companies is to make sure that the oil and gas products are free from contaminants and are readily
available to be used by the general public. Some products commonly produced are: Gasoline, jet
fuel, heating oil and asphalt.

Upstream corporations are generally valued by the amount of oil and gas they have in their reserves, therefor
the untapped resources are crucial to their prospective earnings. Since their reserves are generally used to value
Upstream corporations, new reserves are key for their annual profits, which is why they are constantly trying to
expand and locate new untapped reservoirs. In addition, there are oil and gas service companies which provide
auxiliary support to the Upstream companies. Such as drilling, logging, cementing, fracturing and many other
activities needed for the extraction of oil (Rebecca Mcclay, 2020).
During the Carbon Majors Report, Richard Heede also included section that state who owns these
corporations, where are their located, what is their contribution to emissions, and which are the highest emitting
companies since 1988. According to the report, from the 100 named corporations: “32% is public investor owned,
9% is private investor-owned, and 59% is state-owned’’. Some of the highest emitters seem to be investor-owned
such as: ExxonMobil, Shell, BP, Chevron, Peabody, Total and BHP Billiton. The full list of corporations listed by
the Carbon Majors study can be found below in Annex I (Griffin, P. and Heede, C.R., 2017; Heede, R., 2014).
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Table 1. Market share for six of the 100 Carbon Majors from the list given below in Annex I:
China Coal (IEA, 2020)

1978-2019

53% of the global share.
(2,866mtce)

Saudi Arabian Oil Company 2020-21
(Aramco)

(Reuters

33% of the total oil supply

London,

2020).
Gazprom OAO

2003-2020

12% of the global gas output

(Gazprom,2020)

and 68% of domestic gas
production.

National Iranian Oil Co (US

10% of the world’s proven oil

2011

Department of Energy - Iran's,

reserves and 15% of its Gas.

2008)
ExxonMobil Corp (M. Garside, 2020

Owns less than 1% of oil and

2020).

gas reserves, however Exxon is
the 6th largest oil company by
production.

Coal

India

(Worldometers, 2016

9.45% of the world total coal

2016).

reserves.
Recent scientific advancements have provided significant evidence about anthropogenic influences on

climate change. The Intergovernmental Panel on Climate Change (IPCC) have stated numerous times in their reports
that anthropogenic influences have increased in the past decade and at a much faster rate, than during the previous
decades. The IPCC is a working group established in the United Nations, tasked with providing and assessing climate
science. This body was created in order to provide governments and policymakers alike with routine scientific
research on climate change, how this will affect the future generations and all the risks associated with climate
change. In addition, the IPCC is also in charge of providing various adaptation and mitigation options. 195 countries
acknowledge and are members of the IPCC meaning 195 countries acknowledge that climate change is a real and
everlasting issue (IPCC, 2020; Peel, J., 2011; Le Treut, H, et al. 2007).
Analysis of the records for anthropogenic greenhouse gas (GHG) emissions have been conducted by IPCC
both for the pre-industrial era, as well as after industrialization. The increase of the human influence i.e.
anthropogenic influences on the climate system is evident and the highest recorded in history, as a result of economic
and population growth. These anthropogenic gas emissions have had a global effect on both human and natural
systems. Even though the amount of climate mitigation policies is increasing the anthropogenic gas emissions have
simultaneously increased as well. Between the years of 1970-2010 there has been a continued increase of these GHG
emissions caused by human influence and industrialization, especially between the years 2000 – 2010. Despite the
fact that there are many factors that can be attributed to global warming, such as other anthropogenic drivers, the
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anthropogenic greenhouse gas emissions have been the dominant cause of the detected warming from before the mid20th century (Change, I.C., 2014; Le Treut, H, et al. 2007).

1.1.2. The Role and Evolution of International Treaties in Climate Litigation
The main role of strategic climate litigation is to fill in governance gaps that have occurred as a result of
insufficient lawmaking and implementation of laws by governmental agencies. For example, in relation to climate
change, the fact that it took such a long time to adopt the 1Kyoto Protocol, creative solutions had to be implemented
at other levels than just at the international level or though the UNFCCC. After the adaptation of the Kyoto Protocol,
there were some troubles at the national level, because the Agreement contained a lot of obvious deficits. The
agreement was flawed, because membership was insufficient at the beginning and mitigation commitments were
certainly not the primary focus, therefore lacking. As a result, an opportunity arose, even if within the border of very
specific issues, climate litigation offered a way to create a ‘stop-gap’, i.e. short term fix, which would act as a catalyst
for addressing global warming (Wegener, L., 2020).
Later on, a new and supposedly improved Agreement came about called the Paris Agreement which was
achieved on 5th of October 2016 when 55 parties ratified the agreement meeting the threshold by representing 55%
of the global emissions, which entered into force on November 4th, 2016. To this date, 185 out of 197 states have
ratified this agreement, meaning all these parties agree with the articles set forth by this agreement such as, to quote
the 2Paris Agreement: “Acknowledging that climate change is a common concern of humankind, Parties should,
when taking action to address climate change, respect, promote and consider their respective obligations on human
rights, the right to health, the rights of indigenous peoples, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development, as well as gender equality, empowerment
of women and intergenerational equity” (Agreement, P., 2015).
However, this agreement has been highly criticized for most of its obligations being non-binding nature and
for allowing its members to set their own ambitions, which was a result of lacking political dedication to the
Agreement’s application and enforcement. The Paris Agreement was designed in a way that its capability was
partially dependant on the willingness of its parties, because of its general non-legally binding character. This means
that the success of the Agreement was partially based on the actions and enforcement of substantive measures
employed at national level. This is regardless of the considerable development that international treaties have
accomplished on specific problems, for example: laws for the ozone layer, these agreements are lacking provisions
addressing environmental issues. Even if these issues are mentioned in passing, states can opt out easily from any
provisions they object to. Finally, international treaties are dependent on ratifications, before they can be of any use,
which creates an issue, especially if countries whose involvement is needed the most has yet to ratify the agreements,
such as the United States of America who left the Paris Agreement under the Trump Administration. (Bodansky, D.,
1

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 10, 1997

37 I.L.M. 22 (1998); 2303 U.N.T.S. 148; U.N. Doc FCCC/CP/1997/7/Add.1
2
Paris Agreement to the United Nations Framework Convention on Climate Change, Dec. 12, 2015, T.I.A.S. No.
16-1104.
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2016, pp. 142-150; International Bar Association Climate Change Justice and Human Rights Task Force, Esrin, D.
and Kennedy, H., 2014; Rebecca Hersher, 2019).
Another negative side of international environmental agreements is the fact that they are all created somewhat
ad hoc, most of the time on a sectorial basis. The reason for this is, because international treaties are generally initiated
as reactions to certain environmental adversities. It would be better if they were created through a harmonized
approach to more accurately follow the interconnection of environmental problems and resolutions. Climate change
is a complex, diverse and multifaced issue therefore current international environmental regulation is not constructed
properly, because it has yet to limit GHG emissions or attain climate justice (International Bar Association Climate
Change Justice and Human Rights Task Force, Esrin, D. and Kennedy, H., 2014; Melissa Denchak, 2018).
Even though the Kyoto Protocol is the predecessor of the Paris Agreement, and they are both international
treaties therefore formal sources of international regulation, there is a clear distinction between the two. First and
foremost, under the Kyoto protocol the national contributions of parties were enshrined in international law. Whereas
the Paris Agreement operates differently by allowing the obligations enshrined in the agreement to be executed at
domestic level. This was created in a way in such which would allow parties to retain their sovereignty and permitting
the agreement to operate based on the members’ personal commitments and goals, which is not functioning as
efficiently as envisioned. This is a problem, because the parties of the Paris Agreement, themselves do not make any
ambitious commitments, in order to protect their economies. Therefor the ‘top down’ approach does not perform
efficiently, because it is heavily reliant on national and sub-national commitments, meaning the environment and
climate change is not the primary concern. Resulting in failure of the Paris Agreement to accomplish what it was
created to do, which is make members lower their carbon emissions collectively. Which as a result emerged the
current trend of climate litigation, because even though all signatories of the Paris Agreement acknowledge that
climate change is indeed an issue and it should be of concern to everyone, still there is little being done to create an
adequate national regulatory response (International Bar Association Climate Change Justice and Human Rights Task
Force, Esrin, D. and Kennedy, H., 2014; Melissa Denchak, 2018).
In order to improve the response to climate change, and better climate change justice, the international
community must reinforce and broaden states’ legally binding obligations and follow-through under the current
UNFCCC. However, apart from these criticized sides of international treaties such as the Paris Agreement, there are
some positive sides as well. For example, the targets of the Paris Agreement are extremely important for national law
making and judicial interpretation, even if they are not legally binding themselves. The distinct language used in the
agreement does have some legal ramifications, by not allowing members to divert from the original temperature goals
set forth by the agreement. National regulatory response must be focused on achieving this goal, which obligation
has been created into a global emission budget. Even though parties have not settled on national budgets on purpose
or respective calculation ways, still personal carbon budgets and corresponding national goals must be determined
by the national policy or law. By trying to harmonize national goals with the ambitious and vital aspects of the general
obligations under the Paris Agreement and the UNFCCC; domestic courts could potentially perform an invaluable
role in determining and lowering administrative or legislative caution in light of emerging scientific research and
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evolving global agreement (Wegener, L., 2020; International Bar Association Climate Change Justice and Human
Rights Task Force, Esrin, D. and Kennedy, H., 2014).
1.1.3. Evolution and use of climate litigation
Climate change litigation has emerged from only several cases in a few countries following the Kyoto
Protocol to a climate litigation trend with the ratification of the Paris Agreement. Even though this type of litigation
is nothing new and has been used since the 2000s, primarily in the U.S. it was usually unsuccessful in its efforts to
combat climate change especially against state climate policies. However, during the past ten years, laws systemizing
international and national responses to global warming have grown in number, significance and specificity.
Simultaneously climate litigation has risen alongside, which tests either their effectiveness or intended use. This has
resulted in policymakers and legislators being more vigilant when passing new rights or creating duties in relation to
climate change (Burger, M. and Gundlach, J., 2017; Wegener, L., 2020).
In addition, litigation pursuing legislative and regulatory inaction has also grown, resulting in courts
adjudicating more climate litigation cases relating to mitigation or adaptation efforts. Especially in the sphere of
global warming, climate litigation before national courts can complement the legal framework under the Paris
Agreement through various methods. For example, it can heighten advancement towards the government’s collective
ambitions, as well as initiate or aid internalization processes. More importantly litigation deals with issues that are
envisioned by the Paris Agreement, but cannot be addressed on the global scale. Furthermore, litigation is a tool that
can be used to provide linkage among international standards for climate change, national policies and laws, as a
result assisting to the harmonization of international and national principles and methods worldwide (Wegener, L.,
2020; Duffy, M., 2009; Engel, K.H., 2007.)
Furthermore, litigation to combat climate change seems like a useful tool to affect policy outcomes and
modify corporate behavior. Various strategies are being designed in climate litigation, in order to make national
governments act and enforce the current legal instruments. In addition, various other cases are being used as tools to
make the polluter pay, by seeking compensation for loss and damage caused by climate change that has been
attributed scientifically to major emitters from the industry, such as big oil companies, which will be further discussed
throughout the thesis (Setzer, J. and Byrnes, R., 2019).
Until now litigation has been brought primarily against corporations or governments that have not adapted a
decision-making process that favors climate change as part of their policy objectives. Even though there are many
different cases spread throughout many legal systems and parts of the world, there are many obstacles that plaintiffs
pursuing climate-based claims encounter. As a result, the conventional legal practices are being examined by
scientific researchers alongside governance approaches to climate change and corporate behavior (Peel, J., 2011).
Another invaluable factor to take under consideration is basing the litigation case on the constitutional right
to life embodied under human rights and the right to future generations. New cases based on human rights are on the
rise, even though causality cannot be identified, strategic cases have gained the attention of many judges. As a result,
all the scientific climate related research that has been done up until now has provided climate-related arguments
12

for the plaintiffs to use when mounting cases in climate litigation against corporations or states (Peel, J. and Osofsky,
H.M., 2018).
Therefore, litigation can persuade private companies, as well as investors to pay more attention to climate
risk, in order to establish corporate accountability. Various investment funds and corporations have been sued in
order to establish corporate accountability. This was a result of not taking under consideration climate risk during
decision-making processes, as well as based on failure to disclose the climate risk to relevant beneficiaries or
shareholders (Setzer, J. and Byrnes, R., 2019).
An analysis conducted by Banda, M.L. and Fulton, S., in 2017 on the recent trends and developments in
global climate law has pinpointed several key areas which are addressed with climate litigation. The paper supports
the statement that climate litigation is no longer used solely as environmental litigation, which used to be the primary
goal of climate litigation. In addition, many other climate change concerns have begun to be addressed by using legal
means, both problems that are caused directly and indirectly as a result of climate change. The branches that are
currently being pursued include, but are not limited to human rights, children's rights, violation of climate change
agreements and many other. Research conducted by the UNFCCC on climate litigation has identified two categories
within which climate litigation can be classified which are: either the pursuit of climate mitigation measures or
adaptation measures (Banda, M.L. and Fulton, S., 2017; Pachauri, R. and Meyer, L.,2014; Klein, R.J., Schipper,
E.L.F. and Dessai, S., 2005).
Recently, there have been many noteworthy developments in climate litigation, both as climate mitigation
tools and/or adaptation. Nevertheless, mitigation strategies have been predominantly used for long-term goals in
fighting climate change until recently, with adaptation tools being used only for responsive and localized action.
Another distinction is that adaptation and mitigation have been treated as separate policy options to be taken instead
of combining both tools in order to create a long-term solution to combat climate change. Both in science and in
policy, a great distinction has been given to mitigation and adaptation, with mitigation being predominant as
mentioned previously, which is why policy options directed towards minimizing global warming have failed in the
long term. Governments have been criticized for their lack of adaptation tools and many studies have been made in
order to analyze the effectiveness of the mitigation tools being currently used, which show that just with the tools
being used now global warming will continue to rise (Pachauri, R. and Meyer, L., 2014).
1.2. Research Methodology and Research Questions
Even though the research and attention on climate change has increased globally and created urgency still
there are research gaps when we are talking about climate litigation. Climate litigation has been raised as an
instrument to combat climate change for no more than 20 years. A lot of research has been attributed to climate
litigation, especially nowadays as the potential destructive injuries from climate change become imminent and we
are reaching the point of “no return”. However, litigation and climate science are everchanging, diverse and very
complex, which results in literature gaps.
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In order to fill in some of the research gaps, a desk-based research of the laws relevant to climate litigation,
climate litigation cases and relevant related articles was conducted. The information about case law used for the
purpose of this research is based on the Climate Change Laws of the World (CCLW) database, which is open-access,
and consistently updated by the Grantham Research Institute on Climate Change and the Environment at the London
School of Economics and Political Science (LSE). This database was created through a collaboration with the Sabin
Center for Climate Change Law at Columbia Law School by utilising the centres database for cases: Center’s nonUS Climate Litigation Database. Cases in the United States are stored in a separate database, which is operated
primarily by the Sabin Center with the help of a law firm Arnold and Porter. Even though all cases mentioned in
these databases are important for climate change, for the purpose of our research only cases dealing with corporate
accountability were taken under consideration, because of the criteria mentioned below.
Several criteria were developed in order to choose the appropriate cases for the purpose of the study.
•

Published in Sabin Center for Climate Change or Grantham Research Institute or Climate Change
Laws of the World (CCLW)

•

The innovative and progressive approach of the case.

•

Use of the cases as examples in published articles researching climate litigation.

•

Their impact on the future of climate litigation.

All the chosen cases for this research fulfill the given criteria. After an analysis of the cases is conducted, a
cross-examination is done to determine the use of climate litigation as tool for corporate accountability and the
reasons behind climate litigation cases globally. More specifically we look at the influence that the strategies
employed, and barriers encountered have had on the outcome of the case, as well as the future of climate litigation.
Furthermore, the effect that climate litigation has on big corporations will be investigated through a
combination of literature, document and doctrinal review, to determine if climate litigation can be used as a tool to
combat climate change, which will be the main research question of the study. In order to accomplish this
investigation several sub-questions have been created to facilitate and coordinate the research.
The main research question: To what extent can climate litigation be used as a corporate accountability tool?
In order to achieve this the following sub- questions are used:
1. Is climate litigation becoming a trend in the fight for climate change?
2. What is the influence the Carbon Majors petition had on future climate litigation?
3. Considering that climate change is a global issue, why are the cases mainly focused in the United States of
America?
4. What are the barriers and strategies identified in climate litigation cases and how these affect the outcome of the
cases, both in U.S. and Non- U.S. countries?
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1.3. Thesis Structure
The thesis will be divided in 5 chapters.
Chapter 2 provides a short history of climate litigation, with the sole focus of identifying landmark cases in climate
litigation not limited to corporate accountability, but the overall trend and use of climate litigation. In addition, the
landmark cases will be examined briefly to pinpoint their importance as a climate –change tool and to indicate that
climate litigation falls under a large spectrum of uses for fighting against climate change and is included but not
limited to corporate accountability. After which chapter 3 and 4 will be divided in analyzing cases filed in and outside
the United States respectively. The reason for this division is the fact that most of the climate litigation are filed in
the United States.
Chapter 3 covers non- U.S. cases. First a separate sub-chapter will be dedicated to the petition known as Carbon
Majors initiated by Greenpeace Southeast Asia and Others in the Philippines. This petition will be analysed in detail,
and its effect on the future climate litigation, as well as some cases that resulted from this report will be used for the
purpose of this research. After which the following sub-chapters will be comprised of five cases from different
countries around the world excluding U.S. Theses cases will be studied for their role in corporate accountability as
well as how the barriers and strategies identified have impacted the outcome of the cases and the future of climate
litigation.
Chapter 4 is comprised of similar analysis as in chapter 3, however the focus will be on US cases, some of which are
a result of the Carbon Majors report. The barriers and strategies will be analysed as well, to investigate their influence
on the future of climate litigation and their effect on the outcome of the cases.
Chapter 5 will be used to provide additional information on the corporate accountability movement within the climate
litigation framework. During this chapter, an analysis of the cases will be performed with the sole purpose of
identifying if climate litigation can be used as a corporate accountability tool.
Chapter 6 will conclude the research by providing a conclusive summary of the paper as well as, what are the
implications of this study both for Corporations and Climate Activists. Finally, recommendations for future research
will be included.
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Chapter 2. A Short History of Climate Litigation
Why is climate change important? As we have learned from the IPCC, climate change is an international
issue, because it affects all of us, although some more than others. It has negative and observable effect on our
surroundings, which scientists have proven repeatedly that this is a global issue. All the negative implications of
climate change that were foreseen by scientists are happening and they will continue to rise if rapid action is not
taken. Just some of the consequences are melting of the glaciers, elevated rise in the sea level and most importantly
intense heat waves that affect the environment globally (Bernstein, L., et al, 2008).
In a report conducted by the IPCC in the Fourth Intergovernmental Panel Assessment, conclusive scientific
facts not only reveal that climate change is real, but the report also states that the world has crossed a point of noreturn. The report examines if everyone is doing enough currently in order to escape the: “most catastrophic
scenarios” and what best course of action should be taken in order to acclimate to the unavoidable changes that will
occur. Even though globally awareness is rising about the dangers associated with anthropogenic climate change,
nation-states are still not reacting appropriately just with the formal mechanisms preset by international law (Osofsky,
H., 2013.; Parry, Martin L et al, 2007; Reisinger, A.pp.104).
Therefore, litigation is not only necessary but inevitable in order to drive policymakers and industries to
create and impose concrete actions for both mitigation and adaptation measures, because what is done up until now
is not enough to curb the negative effects of climate change. As pointed out by the United Nations Environment
Program in their global review on the status of climate change: “The extraordinary risks posed by climate change are
well-established” yet efforts to create a more progressive solutions and curb the negative effect of climate change
have been significantly slow (Burger, M. and Gundlach, J., 2017; The Emission, 2019).
In addition, the review also reveals an important factor for the lack of action from the international
community, the fact that the issue is made much harder because of its asymmetry. There are too many actors who
have more to gain by not mitigating climate change, such as major carbon emitters. By contrast, those who suffer the
most from climate induced damages, i.e. the millions of citizens especially in the coastal communities, often lack
knowledge and resources to fight back. This leads to climate change mitigation and perhaps even adaptation attempts
are usually being viewed as expensive, redundant, and unattainable, because they are implemented to generate
political points by creating easy to accomplish action plans only if they are economically beneficial (Burger, M. and
Gundlach, J., 2017; Hoegh-Guldberg, O et al 2018; Pittock, A.B., 2002)
Subsequently climate-related regulations and policy is crucial, because technological advancement and
policy initiatives which are not solely intended to combat climate change are not enough to avoid climate
destabilization. Both in countries where either development is the primary goal like Pakistan, or developed countries
such as the Netherlands or Sweden, where there are already extensive measures in place to prevent and or minimize
global warming, perhaps using litigation is the only course of action left to make a change (Burger, M. and Gundlach,
J., 2017).
Research reveals that one of the first environmental justice cases traces back to 1982, where the dumping of
contaminated soil was protested in North Carolina. However, we have come a long way from protesting dumping of
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hazardous waste to approaching the fight for climate change from all possible angles. As a result of the increasing
importance of climate change and overwhelming evidence emerging daily, supporting climate change, climate justice
has prevailed. The term was coined in the 6th Conference of the Parties (COP6), which was the first ever Climate
Justice Summit, that took place in 2000 in The Hague. As a result of climate justice, a new global trend has emerged
known as climate litigation (Schlosberg, D. and Collins, L.B., 2014).
As Hari. M. Osofsky has stated in his paper the Geography of Climate Change Litigation: “Climate change
litigation is one of many civil society and governmental initiatives that have emerged in response to the lack of
effective international environmental regulation’’ (Osofsky, H.M., 2007, 8, p.573). As a result, the first wave of
climate litigation occurred during the years of 2005 – 2015 approximately. However, climate litigation was not what
it is today, the main focus of climate activists used to be governments and governmental agencies. In addition, the
cases that were filed with the goal of corporate accountability against big carbon emitters, were almost all in the
United States, where they were dismissed on the grounds of the political question doctrine mentioned below in
Chapter 4 (Ganguly, G., Setzer, J. and Heyvaert, V., 2018).
2.1. Landmark Climate Litigation Cases
The three cases below are just a few of the climate litigation cases that have been signaled out as landmark
due to their influence on the future of climate justice. As the dangers of climate change become more evident, and
more evidence is being provided concerning the dangers of global warming, climate litigation cases rise daily. Even
though many of the cases concerning climate change arise in the United States, which will later be analyzed in chapter
4, still there are many cases arising outside of the U.S. as well which is further analyzed in Chapter 3, many of which
have been initiated because of these three landmark cases.

2.1.1. Massachusetts v US Environmental Protection Agency (EPA)
One of the most publicized and important cases in the history of United States federal environmental
litigation is: Massachusetts vs Environmental Protection Agency (EPA). In the year 1999 a dozen states filed a
petition demanding EPA to amend the current regulation of the Clean Air Act (CAA). The petition later supported
by several environmental advocacy groups requested for carbon dioxide and other gases originating from motor
vehicles to be regulated by EPA, because these gases were contributing to global warming. The main argument
brought on by the petitioners was that EPA had an obligation set forth by the CAA to control these “greenhouse
gases”, because it is stated in the CAA: “Congress must regulate "any air pollutant" that can "reasonably be
anticipated to endanger public health or welfare” (Clean Air Act 1970; Sugar, M., 2007; Abate, R.S., 2008).
In 2003, the petition was rejected by EPA stating that the CAA does not give the right to the Agency to
control greenhouse gas emissions. In addition, EPA contended that the CAA does not dictate the actions of the
Agency, because EPA is free to refuse such an action until more evidence is presented which clearly shows: to quote
directly from the case: “the causes, extent and significance of climate change and the potential options for addressing
it” (EPA- Ruling, Supreme Court of the United States, 2007).
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The rejection by the EPA was later appealed by the petitioners to the Court of Appeals for the D.C. Circuit,
where the court’s panel sided with EPA. Immediately upon, the petitioners decided to bring the case in front of the
Supreme Court of the U.S. in 2006, at which point the Supreme Court had ruled in favor of the petitioners. The
statement given by the Supreme Court argued that the reasons given by the EPA were not substantiated. The court
pinpointed that the definitions in the CAA given for air pollutants were purposefully written with ambiguity and open
for interpretation for the purpose of not becoming obsolete (Osofsky, H.M., 2007; Abate, R.S., 2008; Payne Jr, P.W.
and Rosenbaum, S., 2007, pp.817-819).
The Environmental Protection Agency was reprimanded in the first open policy dialogue by the Supreme
Court for not taking climate change more seriously. The court stated that if EPA wishes to enforce its discretionary
powers and refuses to act, then this can only be done if substantiated evidence is provided. The evidence must show
that greenhouse gases have no negative effect on the climate whatsoever and that they do not contribute to climate
change; or to provide a legitimate justification why this cannot or will not be done. This statement emphasizes the
importance of climate change and its negative effects, as well as raises public awareness of the issue, which requires
a stricter policy response (Osofsky, H.M., 2007; Abate, R.S., 2008; Payne Jr, P.W. and Rosenbaum, S., 2007, pp.817819).
Before the ruling was issued, each of the nine judges stated their opinion concerning the claim. The
arguments supporting EPA stated that: the petitioners had no standing to issue such a lawsuit, because a causal link
cannot be established between potential damages from global warming and the person or persons. In addition, it was
stated that the intent of the CAA was the regulation and control of traditional lower-atmosphere pollutant rather than
combat global warming. However, with a vote of five to four in favor of EPA, one of the judges stated that even
though a causal link could not be established between anthropogenic GHG emissions and climate change. After
conceding that even though there is a connection between anthropogenic GHG emissions and climate change, the
EPA stated that it would have little to no effect on the global standpoint. At which point the court stated that not
taking action as the Environmental Protection Agency it would at the least contribute to the problem and be the cause
of more potential future harm in Massachusetts (Supreme Court of the United States, 2007; Payne Jr, P.W. and
Rosenbaum, S., 2007, pp.817-819).
In addition, the EPA argued that the states have no standing to sue for reparative damages, to which the court
stated that Massachusetts had fulfilled all three requirements set forth by the regulation to seek relief. The petitioners
had demonstrated first and foremost that the negative effects associated with global warming are real and or
imminent. It had demonstrated that these damages could be traced to the EPA, as a failure to regulate. Finally, it
provided proof that if action is taken by the EPA this would contribute to the reparation of the damages (Payne Jr,
P.W. and Rosenbaum, S., 2007, pp.817-819).
Influence on Future Climate Litigation
There had been many cases like the cases in the years coming up to the ruling of Massachusetts v. EPA.
Nevertheless, one main problem all those others shared was to decide on suitable boundaries on reparation for
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damages in relation to global environmental injury, which is set forth in the “increased risk of harm” article. As a
result, the decision taken by the Supreme Court in this case, has made it one of the most important cases in relation
to federal environmental litigation. It has been postulated that this case could potentially bring about a whole new set
of environmental standing. However, the scope and limits of standing remain unclear for environmental jurisprudence
(Popielarski, M., 2016; Cannon, J.Z., 2007, pp.57-58).
Notwithstanding, there are also other reasons that signify the importance of this highly publicized case. The
case ruling increased the responsibilities that federal agencies can and have to take, even if these happen to fall
outside the lines of the law. If there is proven scientific evidence that suggests potential injury will be caused in the
present or future then the agencies must regulate more vigorously (Abate, R.S., 2008, p.121).
Furthermore, a causal link was established during the case between anthropogenic GHG emissions and
persons because evidence was provided that these greenhouse emissions indeed do contribute to global warming.
This is why during the case it was stated that science will take precedence when issues such as future harm from
climate change are in question rather than politics and expediency (Cannon, J.Z., 2007, pp.57-58).
Even after all these years have passed, this case still holds great importance for climate litigation in the United
States. Establishing that federal agencies do not have the power to exercise their discretionary powers in order to
refuse to act and control issues which fall under its domain, especially by using policy preference as an excuse for its
decision. The well-being of the people and the environment must supersede all other reasons and must be the number
one priority (Payne Jr, P.W. and Rosenbaum, S., 2007, pp.817-819).
Finally, the Supreme Court's decision in this case has successfully endorsed climate change policies. These
laws and policies were developed as a result of the case, because the case pinpointed that the language used in the
CAA was arbitrary. Instead of how laws should normally be made, through legislative deliberation and policy
discussion as part of the state’s strategy to combat climate change, these were created because of climate litigation.
(Abate, R.S., 2008, p.121; Adler, J.H., 2007, P.253).

2.1.2. Urgenda Foundation v. The State of the Netherlands
In the year 2007, a foundation was formed with the purpose of promoting the conversion of the Dutch society
to a more sustainable environment, called Urgenda Foundation. The goals envisioned by this foundation were all
long term and a great deal were envisioned in order to combat the negative effects associated with global
warming. Their aggressive and robust action-plans were mostly inspired by the scientific research provided by the
IPCC. During their quest to promote their ambitious plans, the foundation researched what The State of the
Netherlands is doing to help with this transition to a more sustainable society. In their research, it was concluded that
the state has failed to reach their required target reduction of emission set forth by the 15 th and 16th annual UNCCC,
commitments embodied in the UN Climate Treaty (Pachuari, R.L. and Reisinger, A., 2007; Urgenda Foundation,
n.a.).
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As a result, the Urgenda Foundation acted by drafting a letter to The State of Netherlands, stating that what
the government has done up until now is not enough in order to minimize or prevent the future harms from climate
change. This argument was supported by pointing out that the Dutch government had duty of care to protect its citizen
by reducing the emissions, which is set forth by the European Convention on human rights. In the letter it was also
stated that not taking such actions has large implications on the future of the Dutch citizens as well as potential
physical and economic risks (Urgenda Foundation- Letter, 2012; Verschuuren, J., 2019, pp. 94-98).
The letter stated that the ideal target reduction should have been to reduce the carbon emissions by 40% by
the year 2020, compared to the previously set action plan by the EU which was 30% by 2020. The government stated
that 40% is too ambitious and cannot be achieved, or it will only be taken into consideration if all other EU countries
agree to the same carbon emission reduction target. It was also stated that the Netherlands had previously embraced
the 30% reduction in 2007. However later on in 2011 the government had hinted that the target reduction had indeed
been too aggressive, and that the government's aim would be 14-17% reduction (Urgenda Foundation, 2012; Sartor,
O. Et al, 2014).
After the government refused to act voluntarily, the Urgenda Foundation decided to file a petition against
them for deliberately endangering the inhabitants of the Netherlands, which is a breach of principles set forth by the
State. The Dutch Supreme Court had continuously stated that governments can be punished for failure to take
measures intended to avoid potential future harm, such as it is in this case: injuries suffered from climate change.
Almost nine hundred co-plaintiffs had joined the petition against the Dutch government alongside
the Urgenda foundation. The main argument from the petition that the state was violating the constitutionally
established duty of care (Stein, E. and Castermans, A.G., 2017).
The arguments raised by the Dutch government during the proceeding were that the state acknowledges the
risks associated with global warming, however the state does not violate the Human Rights article 2 and 8 of the
ECHR (European Convention on Human Rights). The government stated that these articles do not set requirements
for governments to protect its citizens against the risk of climate change. In addition, there is no direct causation
between climate change and the state because this is a global issue. Nonetheless, the court ruled in favor of
the Urgenda foundation stating that similarly to the case previously mentioned, states and agencies should not refuse
to act just because the scale of the problem is global and that their actions would cause minimal effect. The court
ruled that the government should reduce its GHG emissions between the range of 25-40% by the end of 2020 to
protect both citizens and the environment (De Graaf, K.J and Jans, J.H. 2015; Knox, J.H., 2009).
Why is this a landmark case? First and foremost, this case is the first-known and globally publicized
case concerning human rights law meanwhile requesting a government to act against global warming. The fact that
the court in its decision has pointed out that the principles embodied in the European Convention of Human rights
specifically the principle that dictates “no harm” even though it was not directly applied is still a great move towards
using human rights to combat climate change (Loth, M.M., 2016; Knox, J.H., 2009). In addition, the unexpected
outcome came with the ruling from the District Court of The Hague, which ruled in favor of the foundation and as a
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result creating state-liability for climate change, which had never happened before (Albers, J.H., 2018, pp. 113-144;
Loth, M.M., 2016).
Influence on Future Climate Litigation
Not disregarding the facts previously mentioned about the case, the main reason this case has been deemed
noteworthy is the effect it had on future climate litigation. By ruling in favor of the Urgenda Foundation, the District
Court of the Hague, in 2015 became the first court in the world to ever make its own State increase the actions taken
concerning the global warming crises. This decision is important from two perspectives concerning how the law of
climate change will be reshaped. Firstly, as mentioned before, no court had ever ruled against its government and
held the government accountable for failing to create more intensive mitigation plans for reducing its contribution of
GHG emissions. In addition, using human rights principles as a main argument in a climate litigation case had never
been done before, especially in order to compel the government to take more serious action against global warming.
Until this case, no other claim that had used human rights as an argument had been successful when climate change
was the issue at hand (Court of the Hague, 2015; Loth, M.M., 2016, pp. 5-30; Lin, J., 2015, pp 65-81).
The ruling from this case has cemented a very significant statement that even though climate change is a
global issue, everyone must do their part, no matter how minimal their effect will be on the global scale. There are a
lot of similarities between this case and the case previously mentioned EPA v. Massachusetts, because both cases
were argued with the same purpose: action taken by a government or a governmental agency towards climate change.
A distinction with a minor difference was the fact that in the case of EPA v. Massachusetts the main question was
not whether the actions taken by EPA were enough or significant, but whether GHG influence climate change.
Therefore, it has been stated by numerous articles such as the article by Roy, S. and Woerdman that Urgenda is like
EPA vs Massachusetts, however this case takes the issue one step further (Roy, S. and Woerdman, E., 2016). The
article concludes that even though global warming occurs as a result of the multiplicity of other actors, this does not
deter from the individual responsibility no matter how small the contribution of that individual to climate change is.
As a result, the Urgenda Ruling has been marked as the most substantial of all previous cases (EPA-Ruling, Supreme
Court of the U.S, 2006; Roy, S. and Woerdman, E., 2016; André Nollkaemper and Laura Burgers, 2020).
The fact that the case ruling was under Dutch law does not take away from its significance for global climate
litigation. The reasoning provided by the court for its interpretation of the duty of care principle and “causation” issue
in climate litigation can still be used by other litigants in other legal frameworks. One of the interpretations by the
court that has global implication is the rejection of the statements provided by the state, which claimed that only with
the measures set within the adaptation framework the duty of care principles is satisfied. Herewith the court disagreed
and stated that at this current state of global warming, adaptation measures are not enough, but mitigating actions
have to be taken, because to quote the court: “mitigating is the only really effective tool”, therefore the government
has a duty of care to take mitigating actions (Cox, R., 2016, pp. 143-163).
Finally, the decision taken in this case represents a step towards bridging civil and human rights in climate
change jurisprudence. In addition, it creates a foundation towards a more recognized use of human rights principles
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within the lines of climate change crisis. As a result, a ripple effect has already taken place, and many courts have
started to hold their governments to their responsibility for combating climate change. One of these courts is the one
in Pakistan where a case has been launched by an individual Ashgar Leghari against its government for failure to
take action to combat climate change, which is further analyzed below (Stein, E. and Castermans, A.G., 2017; Lin,
J., 2015, pp. 65-81; Barritt, E. and Sediti, B., 2019, pp. 203-210).

2.1.3. Leghari v. Federation of Pakistan
A few years later, in the year 2015 a similar case encouraged by Urgenda was launched in Pakistan by the
agriculturist law student Ashgar Leghari. The claimant and his family were owners of a big sugarcane farm, which
had been negatively affected by the changes from global warming. As an attempt for Ashgar Leghari to remedy the
situation of his well-being he filed a public interest suit against the Pakistan government challenging their failure to
take action to combat the effects of climate change. In his suit, the farmer had stated that the government and its
counter parts had failed to implement the 2012 National Climate Change policy and carry out its own NCCP, resulting
in catastrophic changes to its citizens. The claimant established a causation, by stating that ha has been personally
affected by the negative changes associated with global warming and therefore the Federation of Pakistan has to take
immediate adaptation measures in order for its inhabitants to be able to deal with all the disastrous climatic patterns
(Ashgar Leghari v Federation of Pakistan; Setzer, J. and Benjamin, L., 2020, pp.77-101; Barritt, E. and Sediti, B.,
2019, pp.203-210).
His lawsuit was supported by several arguments, one of which was that inaction by the government is a
violation of his fundamental rights embodied in the Constitution of Pakistan, specifically Article 9: the right to life
and Article 14: inviolability of human dignity. Even though most of the cases that have arisen in the Global South in
relation to climate change, are concerned with Mitigation efforts, the claimant’s main concern in this case was the
adaptation efforts by the Federation of Pakistan (The Constitution of Pakistan. n.a.; Barritt, E. and Sediti, B., 2019,
pp.203-210).
An important factor to take into consideration is that Pakistan is a country in the Global South, which is
interesting itself, because the Global South is not generally associated with high emissions, therefore its contributions
in comparison to the United States are not as significant. Whereas, the influences that global warming has on the
Global South are not only extreme but catastrophic because of its infrastructure. Countries in the Global South are
not as equipped to deal with the negative effects associated with climate change as countries of the Global North.
Nonetheless this did not stop the claimant from filing a suit against the government nor did it stop the government
from acting, however poorly, especially in relation to adaptation measures. Similar conclusions were reached with
the cases mentioned previously, Urgenda v. The State of Netherlands and EPA v. Massachusetts, the fact that
addressing climate change is a global issue and the actions of an individual state will result in minimal effort does
not excuse the state from taking action (Barritt, E. and Sediti, B., 2019, pp.203-210; Peel, J. and Lin, J., 2019, pp.
679- 726).
The court agreed with the arguments raised by the claimant, that fundamental rights were indeed violated by
the delay and disinterest of the Federation of Pakistan in taking the necessary steps to adapt to the new framework.
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After ruling in favor of the Pakistani farmer Ashgar Leghari, the court designated measures that must be taken in
order to remedy the violation of the citizens. One of the measures was instruct governmental departments to appoint
a climate-change spokesperson that would ensure the adaptation of the framework and propose steps that must be
taken. An important measure that was proposed was also to establish a Climate Change Commission, which would
be constituted by individuals from various ministries, NGOs and technical professionals in order to oversee if and
how the government is proceeding (Ladores, I.M., 2017; Peel, J. and Osofsky, H.M., 2018, pp.37-67).
Influence on Future Climate Litigation
The Leghari case is of great importance for the future of climate litigation, because of many factors, but one
very important reason is that this case occurred in the Global South. Generally, cases in the Global South are not
wildly publicized and they do not attract attention on the global scale. However, this case managed to get the attention
of academic experts and journalists. Leading up-to and afterwards the Paris negotiations, that litigation come to be
wildly used as a tool in the fight against global warming. The Leghari case has clearly illustrated this international
growth and effect that litigation can have on combating climate change (Peel, J. and Lin, J., 2019, pp.679-726).
Furthermore, this case in the Global South has managed to attract a lot of attention such as the case Urgenda,
which originated in the Global North because of the decisions taken by the courts. Urgenda was indeed a landmark
case, however in this case, the judges mainly focused on technical details such as emission targets and shied away
from using the human rights argument as the central issue in the case. Whereas in the case of Leghari v. The
Federation of Pakistan, the court explicitly focused and stated that the fundamental rights of the citizens have been
violated and immediately issued an action to remedy this situation (Osofsky, H.M., 2018, pp.37-67; Peel, J. and Lin,
J., 2019, pp.679-726).
In addition, the court acknowledged that collective effort is necessary to combat climate change and that all
contributions are necessary to curb the negative effects of global warming. This interpretation is noteworthy, because
this case is originating in the Global South. The progressive judicial ruling signals that courts even in the Global
South are starting to acknowledge that collaborative effort is needed, without consideration of the impact on the
global scale. Scholars have considered that this case will stand as a symbol for other courts to follow in similar cases
(Barritt, E. and Sediti, B., 2019, pp.203-210; Peel, J. and Osofsky, H.M., 2018, pp.37-67; Peel, J. and Lin, J., 2019,
pp.679-726).
The fact that the case of Leghari v. Pakistan is being grouped and analyzed alongside cases such as Urgenda or
the case Juliana vs The U.S., which will be mentioned further down suggests that the case has a standing on the
international scale and it is a driver towards the rights turn in climate change adjudication. As Cora Hoexter has
clearly stated in her article Transformative Adjudication in Administrative Law, this case can be described as a case
of transformative adjudication. This means in that legal systems which function under circumstances that are alike,
the chances of the court responding similarly are increased. This case has been deemed as transformative adjudication
mainly due to the fact that the question of fundamental rights was raised, where the court took a transformative
approach to adjudication (Setzer, J. and Benjamin, L., 2019, pp.1-25; Barritt, E. and Sediti, B., 2019, pp.203-210).
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Even though the case of the agriculturist Leghari is marked as the leading and most widely publicized case
of the Global South, an emergence of cases like this can be seen across the globe. The case itself is very dynamic,
because human rights issue was brough up, which is generally disregarded in the Global South. In addition, the fact
that the case highlighted the need for climate justice and that even courts in the Global South can be progressive has
given climate activists hope for the future cases (Ladores, I.M., 2017; Setzer, J. and Benjamin, L., 2019, pp.1-25).

2.1.4. Preliminary Conclusion
Courts are starting to pave the way for climate activists and actively pursue climate justice by employing
progressive decision making and transformative adjudication. Many of the cases have been launched in order to make
governments take the necessary measures to combat climate change and/or to influence policy outcomes, such as the
cases in this chapter.
There are many more cases and petitions worldwide that have been recently initiated such as the petition to
the United Nations Committee on the Rights of the Child (CRC). A petition has been submitted by climate activist
Greta Thunberg alongside 14 other children activists accusing 5 countries around the globe for not taking enough
action to combat climate change. This petition has been seen as a landmark complaint, due to the fact that this is the
first time a formal complaint has been used to combat climate change under the CRC (Bandura, A. and Cherry, L.,
2019; Karen Savage, 2019).
Even though there are many more cases that are no doubt important for climate litigation, they will not be
analyzed throughout this study. The focus of this study is not adaptation or mitigation cases against governmental
bodies and or states, but against corporations. Cases as means of corporate accountability will further be analyzed in
the following chapters, subdivided into U.S. and non-U.S. cases.
Research suggests that the case previously analyzed Leghari v. Pakistan, has laid some of the legal framework
needed for other developing countries. For example a research conducted by Ladores I.M in 2017 states that the
ruling from the Lahore High Court in the Leghari case has shown the citizens of the Global South, particularly the
Filipinos how resorting to a legal context appearing in front of a domestic court can be helpful. In addition, the use
of the article on the right to life has opened the gate for other claimants to use this argument when pursuing climate
justice and effective response to global warming (Ladores, I.M., 2017; Savaresi, A., Hartmann, J. and Cismas, I.,
2019).
This is just one way in which these landmark cases have shaped the future of climate litigation and have
ignited a global trend of climate litigation as a tool for climate justice. Many more examples are analyzed in the
following chapters. Table 1 shown below reveals the recorded cases up to March 2017 that have been classified as
climate change litigation. The cases, even though they are primarily focused in the U.S., reveal the global climate
litigation trend and also why the subdivision in this research will be U.S. and Non-U.S. cases.
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Table 2. Global Climate Litigation Cases Filed Until March 2017

“The numbers shown here reflect our tally of climate change cases across jurisdictions as of March 2017. It is possible
that these numbers omit one or more cases that have already been filed or decided but have not yet come to our
attention.” Adopted from: Burger, M. and Gundlach, J., 2017.
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3. Climate Litigation cases outside the United States
As global warming becomes more concrete and the dangers more imminent, the scientific predictions of the
consequences of climate change are being recognized. A great amount of research into climate change is being done
daily on all parts of the world. Climate litigation cases rise alongside this research, because these scientific
advancements can be used as evidence in the cases. Even though cases have been concentrated in just a few countries
in the Global North and the United States, in the past 10 years general climate litigation cases have arisen all over
the world. The distribution of the cases from 1986 to 2020 can be seen more accurately below in table 2. It can be
concluded that the United States has been the primary hotspot for the current climate litigation phenomenon. Out of
1587 cases, only 374 are not in the United States. This can be attributed to the dissimilar political landscapes, and for
example to the fact that the Trump Administration has been a vocal champion against climate action, because of the
influence from corporations, resulting in stymied legislative efforts (Wilensky, M., 2015, p. 131; Adler, D., 2018;
Pittock, A.B., 2017; Setzer, J. and Byrnes, R., 2019).
Table 3. Number of all climate cases identified by jurisdiction, 1986 to May 2020.

Adapted from; Global trends in climate change litigation: 2020 snapshot: Setzer, J. and Byrnes, R., 2020.
Even though there are 374 non-U.S. cases, they are primarily distributed among European Union, United
Kingdom, Australia, New Zealand and Spain as it can be seen below in Figure 1, because the climate litigation
trend is still spreading (Wilensky, M., 2015).
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Figure 1. Climate Cases by Jurisdiction

Adapted from: Climate change in the courts: an assessment of non-US climate litigation by: Wilensky, M., 2015.
Furthermore, similar plaintiffs and defenders can be noticed in non-U.S. cases for the past 10 years, with
more than 80% being against governments usually launched by corporations or individuals. Whereas only 20% of
the cases are targeted against corporations. In addition, unlike in the United States, cases in Europe are primarily
launched under Substantive legislation, because of the supranational government formation. Due to this form of
government, land-use is usually a domestic issue, and the use of land is primarily dealt at a local level. Therefore,
even though there are some cases aimed at corporate accountability, climate litigation plays a very little role in trying
to make the E.U. or the Member States and its corporations pursue a specific climate change objective (Environmental
Law Alliance Worldwide 2014; Wilensky, M., 2015).
Noteworthy methods are nonetheless employed when filing a case in the European Union, such as taking
advantage of the discovery law from the U.S., which is suitable for foreign litigators to gather evidence for their
foreign case. In addition, the Brussels Regulation offers a clear path for climate litigation. Under this regulation,
individuals who have suffered from climate-damaging effects that are directly traceable to a corporation can file a
case in a European Union Member State. This can be observed in most of the cases filed in the European Union,
which have been filed by foreigners who target the domiciled corporation in the EU. This is directly regulated under:
Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction
and the Recognition and Enforcement of Judgments in Civil and Commercial Matters (“Brussels Regulation”), which
specifically permits foreign citizens to launch such lawsuits in EU courts (Environmental Law Alliance Worldwide
2014; Wilensky, M., 2015; Setzer, J. and Byrnes, R., 2020).

Even though the climate litigation trend in the Global North began from the 1990s, it did not reach the Global
South until 20 years later. Nevertheless, research articles are still lacking devotion to cases from the Global South.
This is why still there is very limited understanding of how the Global South is dealing with climate litigation, as
well as regulations or procedures that permit or endorse legal claims in climate change context. Even the very little
literature about cases from the Global South, has been researched by scholars from the Global North, and their
primary focus was severely concentrated on high-profile cases. Nonetheless, during the past 10 years, the climate
litigation trend has caught on in the Global South as well, with cases being initiated in Brazil, Colombia, India,
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Indonesia, Pakistan, South Africa and the Philippines. These claims have managed to, however scarcely push forward
climate jurisprudence in certain jurisdictions. Even though the Global South is known to have resource and
governance constraints, depending on the strategy employed, we have still seen some success in climate litigation
(Setzer, J. and Benjamin, L., 2020; Environmental Law Alliance Worldwide 2014; Peel, J. and Lin, J., 2019).
The focus in the climate litigation cases in the Global South certainly differs from the Global North, which
are generally concerned on prompting novel regulatory goals or standards from governments aimed at decreasing
GHG emissions. By contrast, in the Global South, the focus is generally to highlight the fact that they are more
vulnerable to climate change damages, and that protection of their ecosystems is vital, all of which is done through
already established regulations and human rights discourses. This is understandable, considering the fact that human
rights claims are considerably more vital in the Global South, because of their high vulnerability and restricted access
to life- sustaining resources (Environmental Law Alliance Worldwide 2014; Peel, J. and Lin, J., 2019; Setzer, J. and
Benjamin, L., 2020).
As mentioned previously there are many climate litigation cases both inside and outside the United States.
However, for the purpose of our study only five cases were chosen to be analyzed in detail with the help of the set
criteria designated in the methodology section above. In addition, even though there might be other cases more
appropriate for analysis, these cases were singled out in order to cover a wider geographical scope outside of the
United States. Therefore, the first case that is examined above is a petition from the Asia-Pacific, which no doubt is
a landmark for the future of climate litigation. The case In re Greenpeace Southeast Asia and Others most commonly
known as the Carbon Majors petition, is examined in detail, because of its influence on climate litigation. A whole
sub-chapter 3.1. is devoted to this petition, because many of the cases discussed during our research both in and
outside of the U.S. are influenced or ignited by this petition.
After which, the remaining four cases are explained in sub-chapter 3.2. Even though three of the four cases
are presided in Europe, they are in no way similar to each other, therefore a variety is provided. Lliuya v RWE AG
Case No. 2 O 285/15 was selected, because it relies on the Carbon Majors study, highlighting the importance of the
petition. In addition, a lot of research was conducted on this landmark case, (Setzer, J. and Byrnes, R., 2020). Lastly
this case was chosen, because it encompasses both the Global South and Europe within the case.
Later on, a case situated in Europe, even though not as widely known as the other cases, was selected for this
research because of the innovative strategy employed by the plaintiffs. The case of Client Earth v. Enea, is a
shareholder lawsuit as explained below and has been thoroughly studied by various articles for its influence and
potential on the future of climate litigation. For example, in a paper written by Anita Foerster on Climate Justice and
Corporations, this case is examined for its potential to create a more progressive strategy, with a universal application
in climate litigation in order to create a legal responsibility for a wider variety of corporations (Foerster, A., 2019).
Then the third case situated in Europe chosen for the analysis is Milieudefensie et al. v. Royal Dutch Shell
plc 2019, which was launched because of the Urgenda Ruling previously discussed in chapter 2. This case is also of
particular importance, because human rights law is used as the basis for the case, which as later on discussed is rarely
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the main argument raised in climate litigation. Therefore, this case is analyzed to explore further the role human
rights obligations will play in climate litigation, not only versus states as in the case of Urgenda, but also against
private parties such as the Carbon Majors. Furthermore, this case is part of the currently evolving trend in climate
litigation, foreign-direct liability, which is discussed in detail below during the case analysis. Lastly, the case of Smith
v. Fronterra Co-Operative Group Limited is selected in order to step outside of Europe and cover a wider
geographical scope. This case involves the use of a novel and undefined duty in New Zealand called the ‘Inchoate’
duty in the history of climate litigation. Therefore, it can be used as an example of the ever-evolving climate litigation
strategies and constant broadening of the climate litigation spectrum. As mentioned by Emmeline Rushbrook and
Hannah Bain in Climate change litigation – Expect the Unexpected, through this case a new avenue of climate
litigation is opened, and it reveals other potential defendants and plaintiffs (Emmeline Rushbrook and Hannah Bain,
2020).

3.1. Carbon Majors Report and Petition Analysis
As the global temperature continues to rise, new methods must be found to make companies accountable and
change their behaviour in relation to climate change. Even though there were many unsuccessful claims against the
big emitters during the first wave in the early 2000s, a new wave has come during the past five years against the socalled Carbon Majors. This section will thus attempt to answer the second sub-question, as to what effect did the
Carbon Majors Report have on the future of climate litigation.
A petition was submitted in December 2015 in the Philippines by various NGOs and citizens aligned with
Greenpeace Southeast Asia to the Philippine Human Rights Commission. The petitioners requested that the
Commission investigate a general problem to quote the submitted claim: “the human rights implications of climate
change and ocean acidification and the resulting rights violations in the Philippines”—and a more specific one—
“whether the investor-owned Carbon Majors have breached their responsibilities to respect the rights of the Filipino
people.” (Asia, Greenpeace Southeast, and Philippine Rural Reconstruction Movement). Included in the petition were
legitimate accusations which pinpointed fifty companies as ‘Carbon Majors’, claiming that these corporations are
culpable for 21.71% of the anthropogenic GHGs emissions from 1751 to 2010. In addition, within the petition, a link
was established between global warming, ocean acidification and probable physical and economic injuries that
Filipinos would suffer (Burger, M. and Gundlach, J., 2017; Setzer, J. and Byrnes, R., 2020).
The fifty identified publicly traded companies were named as defendants stating that climate-related damages
are partly as a result of the actions by the named companies. Various petitioners have also submitted
recommendations of how-to methods for the committee to allocate responsibility for the damages to the defendants
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and others alike. The general idea of all recommendations was that of the ‘market share’ theory 3, which has rarely
been used successfully. Furthermore, what is interesting to note is that, no court or tribunal until now has permitted
or proposed any method to providing and describing proximate causation in these circumstances (Savaresi, A. and
Auz, J., 2019; Burger, M. and Gundlach, J., 2017; Setzer, J. and Byrnes, R., 2020; Griffin, P. and Heede, C.R., 2017).
The defendants either suggested or argued that the Commission does not have jurisdiction or authority to
reply or pursue at the request of the Greenpeace Petition. Similar as in the case of Lliuya v. RWE described below,
the petition focuses on whether the law can assign liability based on the causal link between the actions of emitting
GHG and the potential negative climate impact. Two years later the Commission decided to approve the request and
investigate the supposed human rights violations arising from multinational fossil fuel corporations’ contribution to
climate change. The request was approved, because like other human rights institutions, the Commission has a
constitutional mandate to inspect accusations of human rights violations, even if it cannot offer compensation to
victims. Nevertheless, even though the Commission’s authority is somewhat minimal, and the decisions are just
recommendations, a domino effect could possibly occur. By cementing the acknowledgement of the responsibility
of corporations, it could help a long way in the other climate lawsuits that are being launched around the world
(Griffin, P. and Heede, C.R., 2017; Savaresi, A., Cismas, I. and Hartmann,J.,2018).
The petition was primarily based on a report released by Richard Heede, co-founder and co-director of the
Climate Accountability Institute. The objectives of his Carbon Majors Project are to quantify and trace historic and
cumulative emissions of GHG primarily from fossil fuel and cement companies. In 2017 his Carbon Majors Report
provided facts which show that twenty-five corporate and state producing entities are responsible for 51% of the
global industrial pollution. The report mentioned the top 100 corporations responsible for a big portion of global
warming and highlighted that these companies are exclusively to blame for 71% of all industrial GHG emissions.
The fact that in his research he distinctively attributed emissions to specific companies by percentage of contribution
from the year 1751 until today, could potentially mean that these corporations can be held liable for the climaterelated damages. However, an important fact to note is that because of the high concentration of entities accountable
for the global emissions, profits are concentrated as well, which means these particular corporations are very powerful
and politically connected (Griffin, P. and Heede, C.R., 2017; Sabrina McCormick. 2018).
Although the Commission had relatively small authority over the corporations that were investigated, still
the fact that they concluded that corporations can be found liable for climate change impacts is highly influential.
However, the responsibility of upholding such liability will have to fall on domestic courts through the individual’s
country legislation, because legal responsibility for climate change is not regulated under international human rights
law. Furthermore, the Commission stated that current civil law in the Philippines could potentially provide a forum
for claims, even criminal charges could potentially be launched if it can be distinctively proven that these corporations

market-share theory is a method of ascertaining damages for lost profits by calculating
the impact of the defendant's violation on the plaintiff's output or market share (USLegal
– Legal Definitions).
3
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operated in acts of obstruction and wilful obfuscation (Asia, Greenpeace Southeast, and Philippine Rural
Reconstruction Movement, 2016; Savaresi, A., Hartmann, J. and Cismas, I., 2019).
Finally qualifying the effects of global warming as human rights violations presents an array of technical
barriers regarding the jurisdiction to adjudicate the complaints in relation to climate change; establishing causality as
a means of attribution, retrospectivity and apportionment; as well as what will be taken under consideration as
appropriate compensation for human rights violations from global warming. Even though these barriers make it seem
impossible to overcome, there are still cases being submitted amounting to some success. The fact that the Carbon
Majors Report successfully mapped the historic emissions of corporations, alongside with scientific advancements
makes it easier to establish a causal connection and establish attribution between specific harms and specific
companies. As a result of these elements, the so-called Carbon Majors inquiry was launched in the Philippines, which
is a step forward in climate litigation and corporate accountability. Climate activists will continue to come up with
new strategies and novel causation arguments as a result providing more research in climate attribution to be used
and developed by other cases. The report by Richard Heede is out there, therefore the GHG emissions are already
attributed to specific corporations. All that has to be done now is for courts to accept this as factual evidence and
cases like Lliuya v RWE AG Case No. 2 O 285/15, whose whole argument is based on the Carbon Majors report,
could potentially serve as a theoretical model for other claims in various jurisdictions all over the world (Asia,
Greenpeace Southeast, and Philippine Rural Reconstruction Movement, 2016; Savaresi, A., Hartmann, J. and Cismas,
I., 2019; Lliuya v RWE AG Case No. 2 O 285/15; Griffin, P. and Heede, C.R., 2017; Climate Accountability Institute,
2020).
The Carbon Majors report is and continues to drive efforts in the courtroom by trying to make the big
polluters responsible for global warming. The effects that the report had on climate litigation can be partially observed
in figure 2 below, which shows the increase of cases against the Carbon Majors between the years 2005- 2020. Even
though this increase in cases cannot be entirely attributed to the report, a clear boom in cases can be observed, which
shows that even if cases are unsuccessful, they are still emerging. Throughout the literature review for this thesis
work, a clear pattern is noticeable, which is that this carbon majors research has been widely referenced in climate
litigation. The cases against these carbon majors range from simple compensation for damages cases to human rights
violations, especially in the United States, which can be seen in the cases analysed below in the rest of Chapter 3 and
in Chapter 4 (Setzer, J. and Byrnes, R., 2020).
Furthermore, the claims against the Carbon majors persist to benefit from climate attribution progress.
During the past 10 years, as climate litigation cases increase, an apparent effort from legal scholars and climate
scientists alike is noticeable in their pursuit to make these findings available to litigants. In addition, the causal
connection between historic and future anthropogenic GHG emissions is becoming more robust in terms of science,
as the likelihood of climate-related injuries has increased, and temperatures rise. However, there is still something
missing in the courtroom, a connection must be established between law and climate science. It can be seen in most
of the cases analysed below that attributing certain climate-related events to the rise in the global emissions or specific
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emissions is still quite challenging (Setzer, J. and Byrnes, R., 2019; Burger, M. and Wentz, J., 2018; Minnerop P and
Otto F., 2020).
Figure 2. Number of cases against Carbon Majors between 2005-2020

Adopted from: Setzer, J. and Byrnes, R., 2020. – Authors based on CCLW and Sabin Center Data.
Interdisciplinary research is beginning to offer ways which attempt to provide causal statements to be made
in law concerning the physical reality of the climate phenomena. Simultaneously probabilistic evidence is provided,
which describes the link between elements in and events caused by global warming. There are many ways, which
establishing such liability can influence the carbon majors. For example, it has the chance to deter carbon-intensive
production, as well as affect the pricing structure of goods and services in relation to the carbon footprint and
finally even affect the decisions taken by investors. This could either be due to the fact that even if these cases lose,
they still augment the relative attractiveness of formulating climate-conscious consumer decisions and as a result
prompt communities to assemble and get involved in climate protection (Minnerop and Otto, 2020; Setzer, J. and
Byrnes, R., 2020).
3.2. Corporate Accountability Cases Outside of The United States
3.2.1. Lliuya v RWE AG Case No. 2 O 285/15
A claim was filed in November 2015, in Germany by a Peruvian farmer named Saul Lucian Lliuya against
Europe’s largest energy producer Rhenish-Westphalian Power Plant (RWE AG). Mr. Lliuya lives under the glacial
lake Palcacocha in the town of Huaraz, which is heavily impacted by global warming. The volume of the lake has
increased tremendously during the past 10 years, because the glacial ice is melting. In addition, the residents of Lake
Palcacocha live under constant fear that as the glacial ice melts, the chances that the Palcaraju glacier will fall and a
huge flood will occur increases, as a result destroying the property of all the residents. This area had been proclaimed
a state of emergency almost a dozen times by the Peruvian authorities during the years 2009 and 2012, because of
floods. In his claim, the plaintiff states that even though some safety measures have been implemented by the
government as global warming increases, the risks of flooding are no longer a question of if it will occur, but a
question of when (Kumar, V. and Frank, W., 2018, p.110; Dellinger, M., 2017, p. 525).
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The case was filed in Germany under Article 1004 of the German Civil Law code, because the headquarters
of the company are in Germany. This case is probably one of the more famous cases of climate litigation in Europe,
especially because it was the first ever case to be filed against a corporation in Europe seeking monetary relief by a
citizen living outside of Europe, because of present or future injuries incurred from climate change. The company
RWE is Europe’s biggest energy corporation and is the sole biggest emitter in Europe. The estimated contribution to
global warming amounts to 0.47% from the global emissions of anthropogenic GHG since the industrial era, which
was attributed by the Carbon Majors Study mentioned previously (Lliuya v RWE AG Case No. 2 O 285/15; Kumar,
V. and Frank, W., 2018, p.110; Dellinger, M., 2017, p. 525).
The plaintiff filed a nuisance claim, asking for declaratory and injunctive relief, as well as damages from the
sole defendant RWE, stating that the monetary relief will be used to further protect his property from climate change.
In addition, Lliuya claimed that regardless of whether the actions of the company were legal or not, their partial
involvement in global warming should not be the reason why he cannot use his own property. The plaintiff based his
claim on the Carbon Majors Study, stating that, because the company is proven to be 0.47% responsible for the
anthropogenic emissions, then the company is responsible to repair the damages caused by the 0.47% (Frank, W.,
Bals, C. and Grimm, J., 2019, pp. 475-482; Kumar, V. and Frank, W., 2018, p.110; Heede, R., 2014).
Therefore Lliuya did not demonstrate a specific causal link between the actions of RWE and damages to his
property, his allegations that they are partially responsible, were supported by citing the Urgenda Case. As mentioned
earlier during the Urgenda case, it was acknowledged that anthropogenic GHG emissions are the reason for climate
change, and by default the risk of flooding for his property. In addition, the plaintiff mentioned in his claim that the
risk of flood would not be removed if RWE ceased their actions, however the risk would certainly be lowered
tremendously making it legally relevant (Lliuya v RWE AG Case No. 2 O 285/15; Kumar, V. and Frank, W., 2018,
p.110; Dellinger, M., 2017, p. 525).
A little over a year later in December 2016, the court in Essen dismissed the claim, by mentioning the missing
causative link between the supposed risk of flooding and the company’s actions, as well as the fact that the risk would
persist regardless of the actions by the defendants. Furthermore, the same argument used in many of the climate
litigation cases was also used, that a linear causal chain cannot be established because responsibility cannot be solely
attributed to a single source. The plaintiff submitted an appeal and managed to reverse the dismissal when the Higher
Regional Court of Hamm ruled in his favour. In November 2017, the Higher Court issued an ‘Indicative Court Order’
stating that the claim will be allowed to continue to the evidence stage, during which third party experts will evaluate
the facts presented by both parties. In its ruling the court also stated that, because “a private company is in principle
responsible for its share in causing climate damages in other countries” making this the first case in climate litigation
to achieve the merits stage (Burger, M. and Gundlach, J., 2017; Heede, R., 2014; Frank, W., Bals, C. and Grimm, J.,
2019, pp. 475-482).
The court in its decision for the evidentiary hearing instructed both parties to agree on independent experts,
which they failed to do, resulting in experts being selected by the Higher Court. In 2018, the experts were chosen
from the Court of Hamm, at which point they began evaluating if the risk of flooding to the plaintiff’s property is
real and imminent. Should the risk be affirmed, then the part that the emissions from RWE played, will be taken
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under examination to determine their impact. During this stage the court also asked the State of Peru to employ
experts that would examine the place in question. However, the investigation of the evidence in Huaraz has been
postponed in 2020 until further notice, due to corona and travel restrictions. (Junker, K.W. ed., 2019; Zelle LLP,
Jason reeves, Deepa Sutherland and Jose Umbert, 2019; German Watch, 2020; Zelle LLP, Jason Reeves, Deepa
Sutherland and Jose Umbert, 2019).
Furthermore, it should be noted that the evidence submitted by the plaintiff was primarily based on the
Carbon Majors Study and reports from the IPCC, which is why Lliuya argued that the climate models he presented
were basically reports created with the help of independent experts. Even though the defendants argued against this
point and suggested that these models were not enough to provide causation, the Court of Appeal ruled that climate
models were indeed appropriate to substantiate legal evidence. Finally the report published by the Environmental
NGO German watch containing a summary of the case briefings, suggest that the case seems to proceed in favour of
the claimant and that valid legal basis is being established by rejecting the arguments brought forth by the defendant,
however at this point this is just speculation (Junker, K.W. ed., 2019; Zelle LLP, Jason Reeves, Deepa Sutherland
and Jose Umbert, 2019; German Watch. 2020; Zelle LLP, Jason reeves, Deepa Sutherland and Jose Umbert, 2019).
Influence of future litigation
Climate litigation cases around the world seeking monetary relief from fossil fuel companies usually ask for
large payouts. By contrast, what makes this case unique is the fact that Lliuya only seeks to be paid 17,000 euros,
which makes it more likely that a court would rule in his favor. Nevertheless, even though the defendant has no
problem paying this amount, if the case were settled or ruled in favor of the plaintiff an important precedent will be
set, allowing other plaintiffs to also bring claims (Dellinger, M., 2017, P. 525; Henricksen, W., 2019).
Even though the evidentiary stage is still not over, and arguments are still being investigated, this case is
already marked as a landmark. The case has been deemed to have global repercussions, because it has been hailed as
the case that will clarify the responsibilities for global warming of carbon majors. What was most surprising in this
case and created a small sensation, especially for the media in the European Union and South America, is the decision
by the Appellate Court. The court ruled that Lliuya can legally substantiate the causal connection between RWE’s
actions in Germany and the supposed elevation of the flood risk in Peru (Henricksen, W., 2019; German Watch,
2020; Kumar, V. and Frank, W., 2018).
The decision of the Appellate Court was hailed as victory by climate activists, and it is considered that this
was the biggest obstacle that had to be passed, establishing if corporate liability can be established from climate
injuries. However, the case is far from over, because now the plaintiff must provide scientifically backed evidence
to support all aspects of his claims. His evidence must specifically demonstrate that the GHG emissions from RWE’s
properties caused an increase of flooding to his property in Peru. If he succeeds, then a causal connection will be
established, which other cases can use in their climate cases, exposing virtually all GHG emitters to litigation, which
has led some carbon majors to start preparing for the probable outcome (Dellinger, M., 2017, P. 525;Henricksen, W.,
2019; German Watch, 2020).
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The trend of using climate litigation to create tools used to combat climate change, where governmental
resolutions are missing is increasing and this case is part of the movement. Nevertheless, the case is still not over
because there is still one very big barrier that must be passed. That is, deciding if the evidence provided by the
plaintiff does prove that RWE’s actions can partially be attributed to the potential damages of Mr. Liliya’s property
(Burger, M. and Gundlach, J., 2017; Dellinger, M., 2017, P. 525).
Regardless of the outcome of this case, allowing a case to be brought in Germany by Mr. Lliuya whose
residence is 11,000 kilometers away, demonstrates the irrelevance of the geographical scope for litigation involving
climate-related damages. Furthermore, establishing that if it can be scientifically proven that a corporation is just
partially responsible for the damages, even in other countries, then the emitter can be sued. In addition, the recognition
of climate models as legal evidence is also a move forward. Finally, the first ever recognition by a court that a private
corporation can be found accountable through using a theory of nuisance for its contribution to injuries suffered by
private properties from global warming is a big step forward in climate litigation (Dellinger, M., 2017, P. 525;
Henricksen, W., 2019; German Watch, 2020; Zelle LLP, Jason reeves, Deepa Sutherland and Jose Umbert, 2019).
Irrespective of what the end of this case will be, it has still managed to make a lot of progress in climate
litigation. By allowing the case to proceed to the evidentiary stage, the court showed that imposing legal duties on
emitters is no longer just in theory, but a reality. It has been speculated by Jason Reeves, Deepa Sutherland, Jose
Umbert in a study conducted on climate change and insurance that this case could be the element that prompts
corporations to create monetary reserves for future litigation and/or paying for climate injuries. Finally, it could
potentially impose duties on directors to make them divulge climate-related risks and make companies act to remedy
or prevent these injuries, in order to avoid litigation (Zelle LLP, Jason reeves, Deepa Sutherland and Jose Umbert,
2019; German Watch, 2020).
Lastly, the case is also widely known and very important for climate litigation, because the Carbon Majors
report was used as evidence to substantiate the claim. As mentioned previously, the report is comprised of the major
carbon emitters in the world, which is potentially a list of the biggest emitters in the world that would be open for
litigation. Therefore, if the court admits that this can be used as evidence, many more strategies can be used for future
litigation. The only thing that would have to be done by litigants is to create new kinds of causation arguments and
use the carbon majors report and other scientific studies to link the specific company to climate-related damages
(Dellinger, M., 2017, P. 525; Henricksen, W., 2019; German Watch, 2020; Kumar, V. and Frank, W., 2018).

3.2.2. Client Earth v. Enea
A shareholder lawsuit was launched on October 24th, 2018 against the fourth biggest energy group in Poland
called Enea by a non-profit environmental law firm ClientEarth. This innovative claim is first of its kind, where
internal litigation was launched against an emitter by its own shareholders. The case was brought in the Regional
Court of Poznan under the Polish Commercial Companies Code. The plaintiff submitted a request asking for an
abolition of the agreement to go through with building a coal-fired power plant (Maysa Zorob & Antonella Angelini,
2019; Schmidt, J., 2017, p.13; ClientEarth v. Enea, 2018, Regional Court in Poznan (Poland).
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ClientEarth based their lawsuit on two grounds. First, they stated that permitting this project to move forward
would expose them as shareholders to impermissible monetary risks. As a result, the companies’ actions were in
violation of the fiduciary responsibilities of due diligence. Secondly, they argued that allowing the construction of
the plant would go against the best interests of the corporation and its shareholders, which in turn poses financial
risks (Peter Barnett, Alice Garton and Marcin Stoczkiewicz, 2018; ClientEarth v. Enea, 2018).
Studies conducted on the Polish energy market by experts substantiated the concerns raised by the
shareholders. One study conducted on the fate of European coal-fired power stations by Ben Caldecott and others in
collaboration with Oxford University, clearly shows that Poland is one of the least emission-efficient countries
because of his dependence on coal power sector. Continuing in this direction would be in direct violation of the 2030
EU climate and energy framework, which requires EU countries to lower their GHG emissions. As a result, the prices
of renewables will continue to go down, whereas the price of carbon would continue to grow (Caldecott, B., et al.,
2017; ClientEarth, 2019).
A few months after the case was filed, on 25th of June 2019, the energy group held a general meeting, where
the shareholders continued to question if their best interests are being represented and the financial viability of the
coal plant. Even though the energy group persisted to maintain that it is indeed a viable project, it also acknowledged
that this investment does indeed pose a financial risk. In addition, the defendant also suggested that building Ostrołęka
C, would result in more than half a year of monetary fines for failure to provide electricity it had agreed to provide
under the Polish capacity market. Therefore, not only the fines would lower the economic interest gained by the
shareholders, but distributing electricity is usually where the main part of the anticipated monetary gains comes from
(Client Earth, 2019; Maysa Zorob & Antonella Angelini, 2019; ClientEarth v. Enea, 2018, Regional Court in Poznan
(Poland).
A ruling was reached on August 2019 in favour of the plaintiff, referring only to the first claim and stating
that the consent to construct a new coal power plant was indeed unlawful. Even though it was not mentioned that the
director’s duties were violated, going against the financial interests and failing to conduct due diligence was still a
breach of contract (Client Earth, 2019; Peter Barnett, Alice Garton and Marcin Stoczkiewicz, 2018).
Influence on future litigation
What is most interesting in this case is the creative strategy used by the NGO Client Earth in its pursuit to
combat climate change. The fact that Client Earth purchased stocks from Enea in order to be able to launch an internal
litigation case and stop a coal power plant from being built says a lot about the future of shareholder climate litigation.
It had been theorized that potentially any entity could purchase shares in an emitting corporation and pursue
shareholder litigation (Palombo, D., 2020; Client Earth, 2019; Isabella Kaminski, 2019).
This case, because it was first of its kind was the test for this creative litigation, proving that it is indeed
possible, opening a whole new wave of climate litigation. Internal claims such as shareholder litigation used in this
case could possibly be the new way to establish intra-corporate accountability. In order to make sure that the actions
and decisions taken by companies do not negatively impact climate change and incentivise them to divulge the
climate related and financial risks (Anke Rasper, 2018).
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There have been other similar cases launched and are currently ongoing, however there are many factors that
will determine the outcome of these cases. Even though the cases are not only against fossil fuel corporations, but
there is an emerging pattern of climate litigation against banks, insurers and pension funds. The success of these
cases is highly dependent on how the courts will establish a causal link among management decisions and global
warming. In addition, during the case of Client Earth v. Enea, since the ruling was solely based on the first ground,
which was that the decision was invalid, the economic interests were not investigated. As a result, the courts still
must find a way to decide how to link climate change with the decisions of the companies to the economic interests
of shareholders (Maysa Zorob & Antonella Angelini, 2019; Isabella Kaminski, 2019; Foerster, A., 2019, pp. 305322).
This case illustrates how political reasons may influence governmental decisions, because energy analysts
had continually stipulated that this would be a bad investment and that there are too many financial risks.
Nevertheless, the government as the biggest shareholder of the energy group Enea, still decided to proceed with
building the new coal plant. This decision represents what is already known that political matters will always take
precedent even if it results in potentially irreversible climate-related-damaging effects (Foerster, A., 2019; Isabella
Kaminski, 2019; Anke Rasper., 2018).
What ClientEarth has managed to illustrate with this case is that fossil fuel dependant future will no longer
be easy to pursue and will be exposed to climate litigation. Especially as shareholders become a new tool to be used
for climate litigation for corporate accountability. It has been already noted by several climate initiatives, such as the
carbon tracker, that winning this case will make governments and policyholders of such fossil fuel projects think
twice before investing (Matthew Gray, 2019; Client Earth, 2019).
Even though this has been basically just about the evaluation of climate change related financial risks through
shareholder litigation, unlike the other strategic cases which are described throughout the thesis, it still impacts
climate litigation. The head of Client Earth James Thornton is being listed as one of the people to change
environmental law on a global scale. In an interview done by DW, James stated that he will be launching several
similar lawsuits and that corporations should be prepared for more litigation (Anke Rasper, 2018).
This case is not only important, because it is the first of its kind in Europe and was successful, but the goals
pursued have been deemed forward-looking and could help advance corporate accountability. Without following the
general pursuit of monetary relief and attributing blame, the focus of this case is on who exactly is moving away
from actions that have negative impacts on the climate. As a result, these kinds of cases could provide a way for
intergenerational and distributive justice to progress and focus more on what can be done now, rather than who was
responsible for the damages. Therefore this type of lawsuit could not only be pursued against the so-called carbon
majors, but possibly against a wider variety of corporate actors (Foerster, A., 2019, pp. 305-322).
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3.2.3. Milieudefensie et al. v. Royal Dutch Shell plc 2019
As mentioned previously climate change is being used as a tool to combat climate change more often
nowadays. Associations and citizens are launching public interest cases concerning climate change around the world,
however most of these cases were and are generally filed against governments, such as the case of Urgenda v. the
Dutch State. This was until an interest group, Friends of the Earth (FOE, together with other NGOs and 17,000 private
citizens, decided to launch a case against one of the biggest emitters in the world, gas and oil company Royal Dutch
Shell (RDS) (Pieter Gillaerts, 2019; Maarten Christiaens, 2019).
The case was officially filed by a Dutch environmental organization called Milieudefensie that is operated
by FOE. The claim focuses on the operations conducted by Shell Nigeria. Even though the company itself is in
Nigeria, the plaintiffs argued that the parent company of this subsidiary is Royal Dutch Shell with its HQ located in
the Netherlands, which is why the suit is brought in The Hague. Before taking Shell to court, the plaintiffs sent a
letter in 2018 stating that the company’s actions and corporate policy were not aligned with the current objectives of
the Paris Agreement, therefore they were in violation of its legal duty of care. In the letter FOE had also outlined the
liability and Shell’s legal requirements concerning global warming and failure to correct these, as well as a failure to
change the company’s business model will result in a lawsuit (Foei, 2019; Andy Rowell, 2019; Milieudefensie et al.
v. Royal Dutch Shell plc., 2019).
However, this letter did not amount to anything, because Shell’s response was simply that the company did
not acknowledge liability for its activities. In addition, the defendants also stated that Milieudefensie could not
proceed with the claim, because their accusations were unfounded and that a courtroom was not the appropriate
setting for discussing global energy transition-related issue. Finally, Royal Dutch mentioned in their statement of
defense that, RDS is comprised of 1100 different enterprises across the world, therefore they are not a legal entity
under Dutch law. As a result, the claim brought forth by the plaintiffs is not substantiated, because the ultimate
holding corporation is incorporated in the England and Wales (Foei, 2019; Andy Rowell, 2019; Milieudefensie et al.
v. Royal Dutch Shell plc., 2019).
After sending a second letter and receiving the same negative response, the plaintiffs decided to file a case
against Shell in the First Instance Court of The Hague. This type of lawsuit had been long anticipated and groundbreaking, because instead of asking for compensation like many other cases in climate litigation, the goal of the
plaintiffs is to put a stop to actions that further cause climate-related damages. FOE argues that, because the Paris
Agreement is based on science and concludes that everyone must minimize their carbon emissions drastically, Shell’s
actions are in direct violation, thus endangering human rights (Foei, 2019; Andy Rowell, 2019; Milieudefensie et al.
v. Royal Dutch Shell plc., 2019; Bright, C., 2019).
What is interesting about this case is the fact that it is partially based on the Urgenda case mentioned earlier
in chapter 2. The Dutch Appeals Court ruled in favor of Urgenda and declared that the state was indeed violating its
duty of care under Articles 2 and 8 of the ECHR. The current case is similar with one distinction that the case is
against a private entity rather than a state, which in turn could prove beneficial, because it escapes the trias politica
objections. However, it could also affect this case negatively, because the court might decide that because Shell is
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not a state, but a company, therefore it is not legally bound by the legal obligations set in the Paris Agreement (Andy
Rowell, 2019; Milieudefensie et al. v. Royal Dutch Shell plc., 2019; Geel, O., 2017; Pieter Gillaerts, 2019).
Even though the central argument of the claim was focused on the Paris Agreement and a violation of a duty
of care, the plaintiffs also pointed to the long-standing campaign of misleading the public about climate change
orchestrated by Shell. In their evidence, FOE included briefs which revealed that the defendants have had knowledge
of the effects their products and actions would have on the climate since 1950. However, even with this knowledge
the corporation continued to invest all its resources in oil and gas removal, as well as promote anti-climate policies.
By highlighting these issues, the plaintiff supported their claim and stated that with these actions the defendant had
endangered Dutch citizens and their actions could be construed as hazardous negligence (Andy Rowell, 2019;
Maarten Christiaens, 2019; Foei, 2019).
This case is similar to many other climate cases, because it also highlights the role carbon majors have in the
great debate as to whether climate change is real. Like in the U.S. cases described below in chapter 4, throughout the
cases either campaigns for climate denial are used as a central argument or supportive statements. However, it is
important to note that the difference between this case and the cases in the U.S. against the carbon majors, is that
those latter cases seek monetary compensation, whereas this case is focused on prevention and enforcement of rights.
By focusing on human rights and duty of care for corporations, the case has gained public support. 17,200 citizens
are co-plaintiffs and joined the claim alongside Milieudefensie and other NGO’s (Milieudefensie et al. v. Royal
Dutch Shell plc., 2019; Pieter Gillaerts, 2019).
Throughout the case the court in the Hague assumed jurisdiction, and the defendants RDS never contested
this decision. In addition, since 2005 RDS became the main company to lead all Shell groups and its headquarters
were established in the Netherlands. As a result, the Netherlands is the established principal place of business for all
Shell subsidiaries and as the parent company RDS might be help partially liable for the damages occurred from
conducts from other of Shell’s groups. Furthermore, this type of lawsuit falls within the lines of the current trend,
which is to establish liability of parent companies of the big multinational corporations in their principal place of
business, regardless of the geographical scope within which the actions were perpetrated. Especially with climatedamaging activities, the current trend in climate litigation is to launch a lawsuit against the parent companies of the
carbon majors, because it is assumed that the head company is in charge of determining the climate and company
policy for all its subsidiaries. Therefore, the court concluded by stating that the court has competency to hear the case
and the plaintiffs had fulfilled the principle of liability, because RDS which is the parent company is subsidiary
jointly responsible (District Court of The Hague, 2019; Varvastian, S. and Kalunga, F., 2020; Martyna Robakowska
and Dominik Wałkowski, 2016; Elisa de Wit, Sonali Seneviratne, Huw Calford, 2020).

Influence on future litigation
As mentioned previously, this case was launched as a result of the ruling in the Urgenda case, which set the
precedent that failing to meet climate targets can result in human rights violations. However, Milieudefensie v. RDS
is different because it is the first time that the goal of an interest group is to change the climate policy of a corporation
through the use of international climate goals in a courtroom. The importance of this case is the fact that it will
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determine the scope that international climate agreements and human rights treaties cover, and whether a private
party can be held accountable. In addition, all multilateral environmental agreements must also deal with similar
compliance issues. It is known that most of the climate-related damages are a result of non-state activities, most
known as carbon majors as discussed previously in this chapter. However, therein lies the problem, because the
international law and treaties are meant to regulate states and not non-state actors. (Milieudefensie et al. v. Royal
Dutch Shell plc. 2019; Gillaerts, P., 2019; International Bar Association, 2014).
There have been many similar lawsuits involving private law claims, especially in the U.S., which have been
unsuccessful so far. However, the difference between those claims is the fact that this case does not seek for monetary
compensation but seeks to combat climate change therefore contribute to the society. This distinction is important
to note, because a similar strategy has been observed in other landmark cases such as Leghari and Urgenda, which
are both cases that won their public nuisance claims. As mentioned previously foreign-direct liability is becoming
more concurrent in climate litigation, where parent companies are taking to court because of the actions performed
by their subsidiaries. These types of cases are more concurrent, because they are future-oriented, and the goal of such
strategies is to have an effect in the long-run by altering the corporate behaviour and affecting the whole supply chain
(Verschuuren, J.M. and Jägers, N., 2009; Elisa de Wit, Sonali Seneviratne, Huw Calford, 2020).
Furthermore, there are only a few cases that use human rights as the basis for their argument. There are
currently only a few cases concentrated on human rights harms. However even less that are against corporations, one
being the current case under examination: Milleaudefansie v. RDS and the case of Vedanta v. Lungowe from the
United Kingdom. During the case in UK, almost 2000 African Citizens launched a claim against Vedanta, arguing
that their subsidiary in Zambia breached the duty of care and violated their human rights by causing environmental
damage. After opposition from the defendant Vendata, which claimed that the UK court had no jurisdiction to preside
over the case, because the damages were incurred by a subsidiary in Africa. The ruling from the Supreme Court of
the UK, perhaps paved the way for other similar lawsuits in the current foreign-direct liability trend, because it stated
that English Parent companies could indeed be held liable for their foreign subsidiaries. In addition, the ruling
determined that corporations have a duty of care to foreign claimants that have suffered as a result of the actions from
their subsidiaries. Lastly, the court stated that the English courts have jurisdiction to hear such cases, although foreign
courts could have been the more suitable forum for this lawsuit. Therefore we can extrapolate from this judgement,
that the same position might be taken by the Court in the Hague, and that a similar ruling will be issued in favour of
the plaintiffs (Varvastian, S. and Kalunga, F., 2020; Ganguly, G., Setzer, J. and Heyvaert, V., 2018; Arnold, D.G.,
2016).
Currently the Court of Appeal in the Hague had only released a procedural ruling, however it could be
construed that even this is a landmark decision, because it suggests that lawsuits concerning the liability of
multinational corporations for environmental damages are taken under advisement rather than being dismissed. This
could result in corporations paying much closer attention to their corporate environmental policies, seeing as the case
suggests that they will not be without legal significant and that a company’s legal rights and obligations could be
extrapolated from these so called “slogans”. Furthermore, another precedent was set with the preliminary ruling,
because a claim was permitted against a parent company and not only versus a corporation that is directly responsible
for the damages. This precedent is of great importance, because many of the cases in the Global South do not amount
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to anything generally, because the legal systems are not easily accessible for everyone and are often influenced by
outside parties such as local authorities and/or interest groups (Martyna Robakowska and Dominik Wałkowski, 2016;
Milieudefensie et al. v. Royal Dutch Shell plc. 2019).
Furthermore, these type of claims against big corporations are often hard to win. Plaintiffs have a hard time
finding the right proof, because of what companies call proprietary information. During this case this issue was
resolved by the ruling issued for discovery of internal documents, which helped balance the chances of both parties.
Finally, the case is currently at a standpoint, until 1st of September and 30th of October this year, where both sides
will present their findings and the court will decide what queries will be pursued (Martyna Robakowska and Dominik
Wałkowski, 2016; Milieudefensie et al. v. Royal Dutch Shell plc. 2019).

3.2.4. Smith v. Fronterra Co-Operative Group Limited
A case was filed in 2019 in New Zealand by Michael John Smith who is a native of Ngāpuhi and Ngāti Kahu
descent, as well as a climate activist and the spokesperson for the Iwi Chair’s Forum. Smith has named various
defendants (Fonterra, Genesis Energy, Dairy Holdings Limited, NZ Steel, Z Energy, NZ Refining, and BT Mining)
in his lawsuit, which he claims are the biggest emitters in his region. What is interesting is the fact that Mr. Smith
also included dairy farms alongside power stations and oil refinery in his lawsuit. The plaintiff stated that the
defendants were jeopardizing the future of his customary interests and resources in the land that he owns in whanau
in Northland (Smith v. Fronterra Co-Operative Group Limited, 2020).
The plaintiff recognized the governmental efforts to curb the negative effects of climate change by
establishing the Zero Carbon Act. However, Mr. Smith claims that this will not be enough to regulate the private
sector as well and there is a need for the courts to intervene for substantial changes to occur. He also stated that the
Māori are especially defenceless against global warming, because they are not rich, therefore the rise of sea levels,
coastal erosion and changes in weather will have a great impact on their area. In addition, the changes that occur to
the oceans, such as acidification and warming, will negatively impact their traditional resources and fisheries (Zero
Carbon, 2019; Kate Cornegé and Campbell Stewart, 2020; Smith v. Fronterra Co-Operative Group Limited, 2020).
The case was brought under tort law, whereby the plaintiff raised three issues: public nuisance, negligence
and breach of an inchoate duty, but did not ask for money. Instead what he asked for is that all the defendants release
a statement admitting that their actions were in violation of the law, because they created or were partially responsible
for the nuisance or violation of the duties owed to him. In addition, he also asked for an injunction, by asking the
defendants to lower their net emissions to zero by the year 2030 from their actions or completely stop all GHG
emitting conducts at once (Smith v. Fronterra Co-Operative Group Limited, 2020).
All the defendants gave similar responses, first by acknowledging that their actions were causing
anthropogenic GHG emissions or they supply GHG-emitting products, and then broadly affirming that global
warming is happening because of GHG emissions. In addition, the emitters also stated that indeed the IPCC reports
and the scientific consensus about climate change that it requires a global effort is valid. Nevertheless, the defendants
once again used the most common defence of climate litigation, the fact that their actions contributed only a tiny
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percentage of the GHG emissions on the global scale, which was too little to be the reason for the damages to Mr.
Smith (Emmeline Rushbrook and Hannah Bain, 2020; Smith v. Fronterra Co-Operative Group Limited, 2020; Nzlii,
2020).
The defendants moved for the lawsuit to be removed on all grounds and that these are problems that should
not be addressed with tort law, because the lawsuit did not raise any justly causes of action. Finally, the defendants
stated that their actions were entirely legal under the established domestic obligations in relation to global warming.
Therefore the requirements that Mr. Smith is seeking would impose even more rigorous commitments on their actions
than the Zero Carbon Act adopted by the Government. (Mark Harding, 2020; Smith v. Fronterra Co-Operative Group
Limited, 2020; Nzlii, 2020).
After the hearing on 3rd and 4th of February, the Court’s ruling on March 6, 2020 stated that for matters of
public nuisance the claim was to be removed, because the defendant’s actions were not in violation of the current
obligations. In addition, for the claim brought under negligence, the court decided to rule against it also, because it
is impossible to definitively link and prove that the actions by the defendants explicitly were responsible for the
current or future harms of the plaintiff (Mark Harding, 2020; Smith v. Fronterra Co-Operative Group Limited, 2020).
However, what was the most interesting turn of events and made this case a landmark is the fact that the
judge decided not to rule out the ‘inchoate’ duty claim. Mr. Smith had argued in his third claim that the new undefined
duty is evolving therefore the court could possibly interpret the duty to allow emitting corporations to be held liable
for climate-related damages. (Mark Harding, 2020; Smith v. Fronterra Co-Operative Group Limited, 2020).
Finally, even though the judge stated that this claim will probably also not succeed, it will not be ruled out,
because of the potential for this claim to result in progress of tort law. In its statement the court argued that even
though there are substantial obstacles that must be overcome for this claim to precede, still a trial would be beneficial
(Smith v. Fronterra Co-Operative Group Limited, 2020; Mark Harding, 2020).
Influence on future climate litigation
As the climate litigation trend is increasing worldwide, the continuous testing of the current obligations and
how progressive the courtrooms are will persevere with these types of innovative lawsuits. As this case awaits to go
on hearing, climate litigation in New Zealand will surely increase, however it has been speculated that the defendants
are more likely going to be governments and public entities for claims brought under the inchoate duty. This is
because the court in its ruling implied that this is not a matter for the courts per se, but a matter for the government,
which is why the climate litigation cases should be directed towards the government (Kate Cornegé and Campbell
Stewart, 2020; Mark Harding, 2020).
Another reason why this judgement was significant for the future of climate litigation is the fact that the first
two claims were removed so easily, which points to the struggles of traditional tort cases for climate change. The
court in New Zealand followed the international trend of declining lawsuits brought under public nuisance and
negligence claims. The arguments brought forth in the ruling were that because the injuries have not yet occurred,
but they are something that might happen, and because damages result from the global accumulation of emissions
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rather than from a single source, the claims cannot proceed (Mark Harding, 2020; Smith v. Fronterra Co-Operative
Group Limited, 2020; Nzlii, 2020).
Nevertheless, a silver lining for climate litigation was the third claim in this case, which reveals that some
judges are indeed ready to contribute to the progress of tort law to be used for climate litigation. The case shows that
courts are ready to adapt the current regulations to the relevant situations, even if there are traditional restraints.
Finally, the court stated that any improvement to the laws would have to rely solely on currently recognized legal
obligations or base the novel obligations by analogy to the current standards (Mark Harding, 2020; Smith v. Fronterra
Co-Operative Group Limited, 2020; Nzlii, 2020; Tim Mullins, 2020).
Regardless of all the obstacles currently faced in the case, the ruling allowed some room for courts or other
actors to potentially impact the outcome of global warming problems. More specifically, an appeal is yet to be made
by either party. If this occurs, depending on the stance of the Appellate Court, this case could either radically progress
or the third claim might also be removed alongside the other two, resulting in a potential hearing in front of the
Supreme Court (Emmeline Rushbrook and Hannah Bain, 2020).
If the case proceeds to trial, at which point the claim will be supported by factual and expert evidence,
therefore it will not rely solely on legal argumentation. The fact that this is a public interest case, all the evidence
brought forth can aid in climate change public awareness and could potentially create pressure on the governmental
and commercial bodies concerning global warming problems in New Zealand (Emmeline Rushbrook and Hannah
Bain, 2020).
Finally, there are still many more avenues of climate litigation that can be pursued and tested in New Zealand.
For example, a strategy which was used in the case of ClientEarth v Enea, could be used by pursuing shareholder
litigation or even breaches of directors’ duties. The possibilities are endless, and the borders of existing principles
and obligations are yet to be tested in New Zealand. Just the plaintiff himself has stated that he filed more proceedings
concerning climate litigation against the Crown in the International Criminal Court (Emmeline Rushbrook and
Hannah Bain, 2020).
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4. Climate Litigation in the United States of America
As climate litigation is on the rise, more information is becoming available for future litigants to use in their
cases, either because of changes in laws from precedents or raised public awareness. In addition, what can also be
seen is that climate litigation has provided states, lawyers, climate activists and or scientists with new ways of
working together. Many articles researching climate litigation have stated that there is a new global trend of climate
litigation growing, and that this could be the innovative and progressive way that can be used to combat climate
change, alongside the corporate accountability movement (Pittock, A.B., 2017; Millner, F. and Ruddock, K., 2011,
pp.27-32).
A study conducted by the Grantham Research Institute on Climate Change and the Environment on the
Global trends in climate change legislation and litigation has determined how often new laws are passed and are
existing concerning climate litigation. The research has estimated that approximately one hundred new legislative
measures were passed annually between the years 2009-2013, however this rate has declined to around forty new
laws by 2016. From this it was concluded that many of the laws concerning global warming have already been
enacted, which is why there is a decline. Currently there are almost more than 1200 climate change-related laws
globally, whereas there were 60 climate laws in 1997 (Nachmany, M. and Setzer, J., 2018; Courtney Blodgett 2005).
Nonetheless the lack of laws governing emissions in the US and the inaction by the US federal government
have partially ignited the climate litigation movement against the US government and its governmental agencies.
Worldwide, annually climate-related cases are growing, by the year 2019 an estimate of 1444 cases have been
documented. Especially cases in the U.S. are growing at an exponential rate, as it can be seen in Table 1 and Graph
1, when compared the cases have almost doubled from year 2017 to 2020 (Courtney Blodgett, 2005; Elisa de Wit,
Sonali Seneviratne and Huw Calford, 2020).
The cases are primarily filed in the U.S. and the reason why this thesis is looking at cases in the U.S. and
outside of the U.S. separately. Especially climate litigation has inspired a new wave of lawsuits in the U.S. perhaps,
because the U.S. is one of the rare industrialized countries who is yet to ratify the Kyoto Protocol of the UNFCCC.
Furthermore, the failure of the U.S. to create extensive climate legislation on a federal level is another reason for the
state being claimant friendly (Péloffy, K., 2013, p. 119).
In addition, the organization of the legal system in the U.S. compared to other industrialized countries is
more accessible regardless if they are rich or poor plaintiffs. The reasons for this are because the system in the U.S.
is contingency fee based, as a result balancing access to courts. (Van Dervort, T.R., 2000; Karlsgodt, P.G. ed., 2012).
In the beginning of the climate litigation wave, between 2000s and 2010, the cases were primarily
unsuccessful tort or public nuisance against states and governmental agencies. However, there has been a shift
directed towards litigating corporations and or their investors, because of the acknowledgement of the dangerous
existence of climate change. As corporations claim to move towards being more environmentally sustainable, they
become more exposed to litigation if there is no follow through on their part. Simultaneously on the other side are
the climate activists pushing for more action, as well as information provided to consumers has created a rise in
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demand for more environmentally sustainable products and services (Elisa de Wit, Sonali Seneviratne and Huw
Calford, 2020).

Graph 1. World Map of Cases (Excluding cases filed in the UN) Adopted from: Elisa de Wit, Sonali Seneviratne
and Huw Calford, 2020.

4.1. Corporate Accountability Cases in the United States of America
As mentioned previously the U.S. has the highest number of documented cases in climate litigation
worldwide. However, the importance varies between these cases, especially their impact on future climate litigation.
Out of all the cases in the U.S., only five cases will be analyzed in detail: Native Village of Kivalina v. ExxonMobil
Corp; Comer v Murphy Oil; City of New York v. BP p.l.c; Ramirez v. Exxon Mobil Corp; Conservation Law
Foundation (CLF) v. ExxonMobil Corp. After detailed research of most of the cases in the U.S., these cases stood
out. The first three cases even though they were either dismissed or lost in the court were still found to be key for the
purpose of this research.
These cases were singled out because they are widely known, also throughout the research these cases were
found to be the most analyzed by various articles focused on U.S. litigation. A study conducted by UN Environment
in collaboration with the Sabin Center for Climate Change law and Columbia law School on the status of climate
change litigation worldwide, included four out of these five cases in their analysis. In a book written by Abate, R.S.,
in 2019, when analyzing Climate Change and the Voiceless, both Kivalina and Comer are taken as examples to
illustrate how the U.S. judicial system handles climate litigation cases. In addition, another paper which researches
suing corporations by Ganguly, G., Setzer, J. and Heyvaert, V., 2018, also uses Kivalina and Comer as part of their
analysis. These are just a few articles that have used these cases as examples in their research, which is why they
were chosen for the purpose of this study (Abate, R.S., in 2019; Ganguly, G., Setzer, J. and Heyvaert, V., 2018;
Burger, M . and Gundlach, J., 2017).
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In addition, the case City of New York v. BP p.l.c, is examined in order to provide a larger spectrum of the
type of cases that are analyzed. The first two cases were brought by private citizens against corporations, whereas in
this caseit the other side of litigation is illustrated, where not only private citizens are acting, but also states are joining
the trend of climate litigation against corporations. The last two cases were chosen because both cases were
influenced by the Carbon Majors report, which is further analyzed in Chapter 3? In addition, the importance that
these two cases present is the fact that they were successful in court, whereas the other three cases were dismissed
(Griffin, P. and Heede, C.R., 2017).
For the purpose of understanding the legal argumentation in the cases in the U.S. various doctrines and
regulations will be analyzed. To begin with, the Clean Air Act, hereon after known as CAA, will be summarized as
to what it encompasses. The CAA is an act established by Congress and enforced by EPA, tasked with regulating the
anthropogenic emissions from the hazardous air pollutants. Cases concerning emissions are in the hands of EPA. As
a result of the CAA and the other federal laws mentioned below, lawsuits are repeatedly finding themselves being
dismissed by either displacement or the political question doctrine (Johnson, N., 2013; McCarthy, J.E., Copeland,
C., Parker, L. and Schierow, L.J., 2007).
Whereas the Clean Water Act (CWA) is similar to the CAA, the CWA deals with all pollutants discharged
in water rather than air, as well as the quality standards of surface waters. The act formerly known as the Federal
Water Pollution Control Act was updated the last time in 1972 and renamed into the CWA. Through this Act, EPA
has created and imposed several programs that regulate pollution, by creating tailored principles for the industry for
example for their wastewater. In addition, the CWA established that releasing pollutants from point sources in
navigable waters, without acquiring a permit through the National Pollutant Discharge Elimination System (NPDES)
infringes the act (33 U.S.C. §1251 et seq., 1972).
The displacement and preemption doctrines have been repeatedly used to avoid proceeding with cases
that have to do with climate litigation. Both have been found to be the reason for the current downfall of
environmental common law in the U.S. The former doctrine can be used as a defense which prohibits the use of
federal common law when there is already a preexisting federal statute or law that concisely covers the issue at hand.
As a result, the issue is displaced by the pre-existing laws, because as stated by the Congress, it has primacy in
“prescribing national policy in areas of special federal interest,” and or “speak[s] directly to [the] question’ at issue.”,
which is why the judicial system is left without power to adjudicate. Pre-emption only steps in when the common
law interferes with the federal laws or statutes (Taylor, R.T., 2013; Friendly, H.J., 1964).
The political question doctrine (PQD) has been defined as a doctrine which is used during a case if a court
considers that the issue raised in the case can be better resolved by political branches, because of its controversial
nature. As a result, when such issues arise in the court, they are deemed non-justiciable questions. When a case is
presented in court, the first step is to show that indeed this issue falls within the scope of the powers assigned to the
justice system. What does this mean? Before a case begins, both parties must present justiciable controversy, which
means all parties must show that the issue at hand is within the court’s judicial authority. For many years it was
46

unclear, exactly what falls under the PQD, until the ruling in the case of Bakker v. Carr, which set precedent for this
doctrine (Pettinato, J.S., 2006, p. 61; Taylor, R.T., 2013, p.1).
During the case it was revealed that the PQD and its validity will be decided by the Supreme Court, more
precisely:
•

The court has the power to decide if the issue is governed solely and entirely by the Legislative and Executive
Branches

•

If the PQD was raised for the purpose of avoiding legal proceedings in the courtroom

•

When the political branches have surpassed their responsibilities under the Constitution.

If the decision is made that the problem at hand is nonjusticiable, the political divisions are free to exercise their
powers, how they see fit without fear of interreference from the judicial system. The main factor that is reasoned
when the PQD is raised, is the consideration from the Supreme Court, not if the issue at hand will have an effect on
the political branches, but whether the problem can be resolved by using governmental bodies and agencies rather
than a courtroom (Pettinato, J.S., 2006, p. 61; Taylor, R.T., 2013, p.1; Gerrard, M.B. and MacDougald, J.A., 2013,
p. 153).
Lastly, the Resource Conservation and Recovery Act (RCRA) is pertinent to understanding the discussion
of the cases. This act grants the power to EPA to control the “generation, transportation, treatment, storage and
disposal of hazardous waste”. For this purpose, several laws, advices and policies were created by the government
and enforced by EPA in order to make sure that hazardous waste is managed and dealt with properly. Under various
environmental laws, such as the CWA, RCRA also enables for citizens to bring lawsuits under certain circumstances.
The case which is later discussed in chapter 4.1.4., was filed under the provision § 6972(a)(1)(B), which allows
claims to be made against “any person, including . . . [any] past or present owner or operator of a treatment, storage,
or disposal facility, who has contributed or who is contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste which may present an imminent and substantial
endangerment to health or the environment” (Landers, T., 2017, p. 321; 42 U.S. Code § 6972; 33 U.S.C. §1251 et seq.,
1972).
4.1.1. Native Village of Kivalina v. ExxonMobil Corp
One of the most significant case filed in 2008 under the public nuisance doctrine seeking monetary damages
chosen to be analyzed from the U.S. is the case of Kivalina v. ExxonMobil. This case is important, because it was
filed by a tribe located in an Alaskan village called Kivalina, which has only 390 Inupiat citizens. The claim was
filed by the remote village against two dozen of the biggest world polluters ranging from oil to coal and power
corporations. The arguments brought forth were that these so-called Energy Producers’ (defendants) have been
emitting high amounts of GHG, which had a substantial contribution to climate change, as a result damaging the
properties of Kivalina. The plaintiffs argued that destruction of their property from floods and that melting of the ice
caps affected by climate change directly impact their village. In addition, it was stated in the lawsuit that the village
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will most probably need to relocate all the citizens in order to avoid the dire consequences from global warming
(Pittock, A.B., 2017; Johnson, N., 2013, p. 557).
Kivalina argued that the energy producers should bear the cost of relocation of the village, because their
actions constituted a public nuisance. Their public rights were violated, more specifically their rights to use and enjoy
public and private property in Kivalina. Even though public nuisance is described in the federal common law as
“unreasonable interference with a right common to the general public", it is also stated that public nuisance lawsuits
can only be launched when the courts are “compelled to consider federal questions 'which cannot be answered from
federal statutes alone." In addition, an important issue raised by Kivalina was the claim that few of the defendants
have colluded in order to subdue public awareness about the relationship between anthropogenic GHG emissions and
climate change, as a result further increasing the damages caused by global warming to the village (Pittock, A.B.,
2017; Johnson, N., 2013, p. 557; Climate Case Chart, 2008).
The decision taken by the District Court was that the lawsuit brought by the village should be dismissed,
because the claim did not meet the requirements to have standing under Article III of the U.S. constitution under the
judicial branch and the issue at hand was a political question. By raising the political question doctrine, the Federal
Court stated that this claim must be handled by legislative or executive branches of the law and not by a court. In
addition, the court argued that Kivalina did not establish a causal link between the Energy Producers and their alleged
current or future injuries (Moorefield, M.A., 2010; Pettinato, J.S., 2006).
In its decision, the District Court recognized that the named defendants indeed carried higher percentage of
the blame for global warming in the nation, because of their collective contribution to climate change, still the court
stated that “that the allocation of fault-and cost-of global warming is a matter appropriately left for determination by
the executive or legislative branch in the first”. After the case was dismissed by the court, the plaintiffs filed for a
rehearing to the Ninth Circuit Appeals Court in 2012. However, the appeal was also dismissed on the grounds that a
claim could not be brought under the public nuisance claim when it comes to climate change, because carbon
emissions are governed by the CAA, therefore the claim was displaced (Moorefield, M.A., 2010; Pettinato, J.S.,
2006; Johnson, N., 2013).
Even though the issues raised from the District Court were that the plaintiffs lacked standing and the political
question doctrine, the case’s focus shifted before the Ninth Circuit Court, which based its decision on the doctrine of
displacement. The displacement argument was supported by stating that the Congress has delegated the regulation
of carbon emissions to the CAA, which is overseen by EPA. However, the main problem is that CAA does not contain
any articles or rules governing the negative impacts on certain people, communities or places caused by
anthropogenic GHG emissions. As a result, even though the carbon emissions are indeed regulated through a permit
program, there are no remedies stated for impacted areas due to specific GHG emitters. The court stated that if
Kivalina wishes to pursue to seek monetary compensation, then the claim either must be appealed to the Supreme
Court or a separate claim must be filed against the CAA directly or the EPA.(Johnson, N., 2013; Pittock, A.B., 2017;
United States Environmental Protection Agency, 1970).
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Finally, the claim was appealed to the Supreme Court, where it was denied certiorari, which concluded the
case by denying reviewal of the dismissal from the Ninth Circuit Court. On the grounds that there are no regulations
governing how much GHG is emitted in federal standards, it was argued that the harm done by the defendants cannot
be attributed to them alone. As a result, the court found it difficult to proceed with a lawsuit where the issue was:
who specifically should pay for damages occurred as a result of climate change (Johnson, N., 2013, p. 557; Climate
Case Chart, 2008).
Influence on future litigation
Even though cases are constantly being filed in U.S. courts as part of the climate litigation movement and
some even succeed, many problems are encountered during these proceedings. The fact remains that the U.S. courts
continually try to evade these lawsuits, either by using the political question doctrine or displacement, or perhaps
even to avoid having to set precedent for future litigation. As it can be seen in this case the Ninth Circuit court first
based its dismissal on the political question and then the Appeals Court closed the case through displacement. Many
other climate related cases were also filed and ongoing during the time of the proceedings in the Kivalina case;
however, it has been argued that this case has sparked the climate justice movement. The argument was substantiated
by the fact that, if a tiny remote village could bring a lawsuit, then it was inevitable that others would follow (Abate,
R.S., 2019; Péloffy, K., 2013).
The dismissal of the case makes it impossible for future federal public nuisance claims in relation to climate
change to be sought out. It suggests that any other communities faced with similar circumstances will have a very
hard time finding relief within the federal law system. Some believed that the strategy employed, and the legal
argumentation used in Kivalina case was potentially a test for all future cases seeking climate justice relief. Because
the village was only asking for compensation rather than mitigation actions, and the potential payout could have been
quite large, many people were watching this case. However, after being dismissed by all courts and denied certiorari
from the Supreme Court, there is conjecture that this case could possibly be the end of environmental common law
in the United States. There are speculations that if the case had survived past the dismissal, then it would have
provided a blueprint for many other plaintiffs who seek monetary relief in the future (Dana Drugmand, 2018; Kan,
P., 2015).
Regardless of failure, there are still positive lessons learned from this claim. One important takeaway is the
fact that the issue of misleading the public about climate change from Energy Producers was raised in the case.
Therefore even though the case was dismissed the fact that many were watching the proceedings increased public
awareness about the corporations that are the leading contributors of carbon emissions, and the fact that they are and
have been lying to the public (Péloffy, K., 2013; Abate, R.S., 2019).
The use of the displacement doctrine in the dismissal of the case, unfortunately set precedent and expanded
the doctrine, allowing courts to base their cases on this argumentation, basically leaving the doctrine without room
for interpretation. The probability that the decision from Kivalina would be used as precedent by other Circuit Courts,
suggests that this could potentially have been the end of tort cases in climate litigation. Many articles suggest that the
dismissal of this lawsuit has the possibility to rework the whole environmental law in the United States. Until the
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dismissal of this case, there had been a large debate as to what degree environmental common-law tort claims, state
or federal, can be used for climate litigation. However, the decision taken in this case has strengthened the
displacement or preemption defense, therefore arming all possible future defendants in similar cases (Dana
Drugmand, 2018; Kan, P., 2015; Abate, R.S., 2019).

4.1.2. Comer v Murphy Oil
As consequences from global warming rise, so do lawsuits that concern climate. Areas that are close to bodies
of water are being hit harder than landlocked areas. As the number of hurricanes and their intensity increase, insurance
companies are continually trying to find way to deny these claims. So was the case in the state of Mississippi, where
fourteen citizens here on after known as the plaintiffs suffered from Hurricane Katrina. The properties of the plaintiffs
were wrecked during the hurricane and their insurance claims were refused from the insurance company. In addition
to the lawsuit brought against the insurance and mortgage company in 2009, the plaintiffs simultaneously filed a suit
against the oil companies here on after known as the defendants. Nevertheless the court dismissed the cases against
the insurance and mortgage companies, however allowed the citizens to proceed with the law-suit against the oil
company (United States Court of Appeals Appeals Fifth Circuit, 2013; Comer v. Murphy Oil USA, 2013; United
States District Court for the Southern District of Mississippi Southern Division, 2012).
In the case Comer v. Murphy Oil USA, 585 F.3d 855, 860 (5th Cir. 2009), the plaintiffs brought a claim
against 147 defendants, including fossil fuel, chemical, electric and insurance companies. They claimed that the
companies contributed to global warming, by emitting greenhouse gases and shared the blame for Hurricane Katrina.
Therefore, the damages from the hurricane to the plaintiff’s properties were because of the defendants’ actions. The
lawsuit did not require the corporations to diminish their carbon mission, but only pursued monetary relief for the
damages suffered. The case was filed as a tort case under the Mississippi common law under various articles from
tort law: “public and private nuisance, trespass, negligence, unjust enrichment, fraudulent misrepresentation, and
civil conspiracy” (Stamas, M., 2010; Comer v. Murphy Oil U.S.A., 2013).
Just like in Kivalina, the defendants requested that the case be dismissed on the grounds that the plaintiffs
did not demonstrate standing under Article III of the U.S. Constitution and that the case had presented nonjusticiable
political questions. The District Court at that time sided with the defendants, therefore allowing the case to be
dismissed. They argued that indeed the case raised nonjusticiable political questions and that the plaintiffs did not
have standing to proceed. The plaintiffs appealed the decision to the Fifth Circuit Court of Appeals, at which point a
three-judge panel turned around the case and refuted the arguments made by the District Court. The court stated that
the plaintiff, did in fact have standing to pursue to the case, however only on the grounds of their public and private
nuisance, trespass and negligence claims, therefore ignoring the claims of unjust enrichment, fraudulent
misrepresentation, and civil conspiracy. After presenting that the case indeed had fulfilled the requirements under
Article III of the U.S. Constitution and that the plaintiffs had standing, the court proceeded to invalidate the opinion
of the District Court that this case presented a nonjusticiable political question. In its decision the court highlighted
that judicial branches cannot refuse a lawsuit just because it is intricate or partisan (Stamas, M., 2010; Comer v.
Murphy Oil U.S.A., 2013; Knodel, M., 2013).
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After the decision was reversed by the Court of Appeals, a mandate (official order) was supposed to be issued
to determine the ruling of the case. However, before the official order was released the judges took a vote and
concluded that the case must undergo an en banc review to discuss the political question and standing difficulties.
By concluding that an en banc review will follow, the decision which was taken by the Court of Appeals was not
reversed and the judgement from the District Court was in place until after the en banc is finished (Douglas A.
Henderson, Partner, Troutman Sanders LLP, 2010).
During the appeal, a few of the judges were removed from the case, therefore out of sixteen judges only nine
judges remained, which granted the en banc hearing in February 2010. However, after the review was approved, one
more judge was recused because “new circumstances arose that caused the disqualification and recusal”, which
resulted in losing the quorum for an en banc review. In April, after the en banc hearing was scheduled for May 24,
2010 and all the necessary documents and briefs had been presented, the court announced that, yet another judge had
been recused. As a result of the absence of another judge, the eight remaining judges stated that only eight of the
sixteen judges remained, which meant that a majority could not be achieved (Douglas A. Henderson, Partner,
Troutman Sanders LLP, 2010; Comer v. Murphy Oil USA, 2013).
After much deliberation, several potential solutions were presented to address the unfortunate recusal of the
judges, however all theories were finally rejected by five of the judges. What is interesting to note is the fact that the
day the briefs were submitted for the en banc review, the announcement was made that the court had lost quorum. A
paper presented by Gerrard, M.B. and MacDougald J.A. in 2013 speculated that the loss of quorum was perhaps
because some of the judges owned stocks of the defendant’s companies. As a result of conflict of interest from the
judges who had stocks, many of them recused themselves, which is why the case lost quorum and could not proceed
to the en banc review (Gerrard, M.B. and MacDougald, J.A., 2013).
Although there were not enough judges to proceed to an en banc review, there were enough judges to dismiss

the case. The court highlighted that the plaintiffs retained the right to petition the Supreme Court of the United States
for their case to be heard and reviewed. The plaintiffs, however refused to petition for a writ of certiorari (reviewal
of the decision from the lower court), but instead petitioned the Supreme Court to order the Fifth Circuit to reestablish their claim. The petition called writ of mandamus, however, was rejected by the Supreme Court. The case
was later re-filed again in the District Court; however, it was rejected based on res judicata, meaning this matter had
been previously adjudicated. After some time passed the time frame for filing a petition to the Supreme Court for
writ certiorari expired, which concluded the case. (Gerrard, M.B. and MacDougald, J.A., 2013; Stamas, M., 2010;
Comer v. Murphy Oil U.S.A., 2013).
Influence of future litigation
During the deliberations, the court took the “contribution” claim from the case of EPA v. Massachusetts
under consideration. As a result, the defendants used this opportunity to claim that an en banc review should not be
granted by highlighting that the contribution standard utilized in the Massachusetts case would “effectively give any
person allegedly harmed by global warming standing to sue virtually anyone in the world”. However, the plaintiffs
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dismissed this argument by revealing that the findings from the court were applicable, because the damages incurred
were severe and considerable. In addition, the plaintiffs pointed out that the suit was not essentially brought against
just anyone, but the designated defendants were indeed some of the known global contributors to global warming
named in the Carbon Majors Study (Stamas, M., 2010; Heede, R., 2014).
Unfortunately for the plaintiffs, the court stated that there was not a plausible claim for relief with regards to
state law. The court stated that alongside the defendants there were also many other contributors to global warming
over a long period of time, because emissions and methane releases remain in the atmosphere for centuries. Based
on this argument, it was concluded that in combination with other natural and anthropogenic GHG emissions, it is
highly unlikely to attribute this damage to a single source. Therefore, under these unprecedented circumstances, is it
improbable that the defendants were the only cause that intensified the hurricane. (Stamas, M., 2010; Douglas A.
Henderson, Partner, Troutman Sanders LLP, 2010).
It would have been interesting to see the en banc review proceed, possibly with supervision from the Supreme
Court, which could have established standing. Allowing private citizens standing in lawsuits launched based on
damage done from global warming, meaning tort claims, would have resulted in the discovery process. Just
conducting the discovery process would have possibly incentivised companies which are large emitters of GHG to
take pre-emptive mitigating actions in fear of being litigated. Nevertheless, this did not occur, because the court
concluded that the carbon emissions from the certain defendants’ actions could not be directly attributed to the
supposed damages caused by global warming. (Comer v. Murphy Oil USA, 2013; United States District Court for
the Southern District of Mississippi Southern Division, 2012; Stamas, M., 2010).
Interesting questions arose during the proceedings of this case and similar cases like Kivalina. The fact that
political question has been raised quite often in lawsuits regarding climate litigation raises the following question:
What is the entity in charge of regulating GHG emissions, and who sets the limits? In fact, EPA regulates carbon
emissions as mandated by Congress, leaving Courts without any function whatsoever when this issue is raised. As a
result, these cases did not progress to fact-finding. (Woods, P.A., 2015).
Another invaluable takeaway from this case was the reliance on IPCC reports as a means of proving the
relationship between anthropogenic GHG emissions and climate change. By using these reports as a base during the
case, in order to establish a causal link between the injury and global warming, the “fair traceability” requirement
was fulfilled (Ganguly, G., Setzer, J. and Heyvaert, V., 2018, pp. 841-868).
Finally, a research conducted by Woods, P.A. in 2015 on the Comer v Murphy Oil case outlines another
issue in the United States judicial system. The paper reveals that this case is just one of many where dismissal was
due to a recusal from a judge. The fact that judges can voluntarily recuse themselves without stating the reason,
should not result in dismissal of these cases, especially, where the recused judged deliberated in the lawsuit prior to
the recusal. This case was just one of the examples why voluntary recusal should no longer be as easy to be used, to
avoid such circumstances where a collapse of a whole lawsuits results because of a voluntary recusal (Woods, P.A.,
2015).
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4.1.3. City of New York v. BP p.l.c.
During a time where a lot of climate claims in the U.S. were getting dismissed or were lost against the world’s
largest polluters, the case of City of New York v. BP p.l.c (Case 1:18-cv-00182-JFK) seemed like a silver lining.
Under the Trump Administration, the Federal Government has made clear they will continue to disregard global
warming, but progressive local governments decided to act. Before the proceedings of this case began, there had been
no successful claim in the U.S. where the goal was monetary relief. In addition, until then there had been only cases
filed by small villages such as Kivalina or private citizens like the case Comer v Murphy. This case, filed by the
largest and most influential US state, shows that different actors are joining the trend of climate litigation in order to
fill the regulatory gap (Corsi, G., 2018; City of New York v. BP p.l.c.., 2018).
The case was filed in the Southern Federal District Court of New York on January 9, 2018, by the City of
NY against some of the biggest oil and gas industries identified in the Carbon Majors report which were: British
Petroleum (BP), ExxonMobil, Chevron, ConocoPhillips, and Shell. This is not the first case filed by the named parties
from the Carbon Majors report from states, however it has been theorized that this was probably the most-high profile
case. The reason for this is that one of the most influential states in the world has brought a claim, stating that fossil
fuel corporations are responsible for global warming and that they are at fault for the continued increase of climate
change damages. What is very interesting is that the case was filed at the same time Mayor Bill De Blasio announced
that the state will divest 5 billion away from fossil fuel industry, sending a powerful message of resistance. The fact
that states are starting to launch claims against corporations and start lowering investments in fossil fuels suggest that
the governments are also going to strengthen their effort in combating climate change (Dodge, W.S., 2019; Corsi,
G., 2018; Rimmer, M., 2019).
The claimants’ main argument was based on the “polluter pays” principle. They claimed that the industries
had previous knowledge of the effect of GHG emissions on the environment and still discharged it into the
atmosphere. As a result, the companies should pay the price to remedy the damages from climate change. To put it
plainly, the purpose of these claims is to internalize the expenditures of fossil fuel production from the money gained
by the corporations (Dodge, W.S., 2019; City of New York v. BP p.l.c..).
The claim rested on three grounds: an unlawful public and private nuisance, as well as an illegal trespass on
the state’s property. New York stated that the city has sustained a great amount of damage due to global warming,
more specifically as a result of more acute heat waves, increase in the humidity and the sea level. The state of NY
argued that these changes resulted from the defendants’ production and distribution of fossil fuel products. To support
their argument the state contended that the actions of the named corporations were accountable for more than 11%
of the total carbon and methane pollutions from industrialized origin since the Industrial Revolution. In addition, the
same as in the Kivalina case, the lawsuit also declared that the corporations had been involved in spreading
misinformation and creating ambiguity within the public in order to slow down the regulatory response. The state of
NY also included the equitable order in their lawsuit, if the industries do not manage to pay the monetary relief. The
equitable order stated that an injunction should be issued against the defendants forcing the companies to decrease
their contribution to the public nuisance and trespass of the state (Corsi, G., 2018; Dodge, W.S., 2019, p.118).
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The defendants’ response was to file for dismissal of the case, basing their claim on five different grounds.
First the corporations stated that even though the lawsuit was filed under state law claims, the issue was governed by
federal common law, therefore the case should be dismissed based on the displacement doctrine. Second, the claim
presented by the State of NY raised the political question doctrine and thus the claimant could not establish standing,
The defendants further argued that the claim was missing proximate causation rendering the claim not viable, as well
as the fact that the State itself has been a contributor to climate change, as a result raising the pari delicto doctrine.
The doctrine states that if the damages occurred or actions taken were a result of multiple actors then “equal fault”
should be imposed. What is interesting is that among all the arguments submitted by the defendants, the corporations
did not once contend the allegations of the misinformation campaign and the corporations did not deny the scientific
consensus about climate change (Corsi, G., 2018; City of NY v. BP PLC, 325 F. Supp. 3d 466,S.D.N.Y. 2018).
The motion to dismiss was granted by the District Court. The court declared that the argument brought forth
by the defendants (that the claim is displaced by federal common law) was correct, because it involved
“transboundary” GHG emissions. The court furthermore added that these types of claims were also displaced by the
Clean Air Act, which is regulated by EPA. The claimants stated that, it is because of CAA and federal law
displacement that the claim was filed under state common law. The court refuted this statement, pointing out that
asking for monetary relief based on injuries suffered from foreign GHG emissions, raises the presumption against
extraterritoriality (PAE) (Corsi, G., 2018; City of NY v. BP PLC, 325 F. Supp. 3d 466,S.D.N.Y. 2018; Dodge, W.S.,
2019).

The presumption against extraterritoriality (PAE) is a doctrine of legal interpretation, generally employed to
establish the geographic extent of federal statutes. Before using this doctrine as an argument not to proceed with this
case, the PAE had only been used for common law claims, where it had failed to be taken as a basis for dismissal.
The District Court in NY decided to employ the federal PAE to grant a motion to dismiss the case, although this
doctrine cannot be used against trespass and nuisance claims because they are from common-law. The plaintiffs filed
for an appeal, which was rejected with prejudice in its entirety by the District Court. The last action taken by the
claimants was to submit for a supplemental authority, which means they asked for a review by other authorities, for
which both parties submitted several claims which resembled the primary claims. Finally, the clerk of the court was
advised to close the case and terminate further motions (Koh, H.H., 2004, pp. 43-57; Meyer, J.A., 2013, p. 301; Dodge,
W.S., 2019, p. 118; City of NY v. BP PLC, 325 F. Supp. 3d 466,S.D.N.Y. 2018).

Influence on future litigation
Even though there were several similar cases filed by other cities, such as the ones filed by the City of San
Francisco and Oakland, which were dismissed as well. They still hold great value in the fight against climate change,
because of the political implications from these claims, which exceed their legal importance. When the case in NY
began, there were several theories on the implications that this case could bring, regardless of the outcome. One
theory suggested that, if the case had ended in a settlement or passed the dismissal phase, it could potentially have
brought on a whole new class of climate litigation against such polluters. The case was found to be like cases against
the tobacco industry that had been successful previously in the U.S. Had this case been settled or gone to trial, the
repercussions could have been quite big because it had been launched by the most influential city of the U.S.A. The
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argument presented in the case that fossil fuel industries are responsible as a collective for contributing to climate
change, would have set precedent that even the climate sceptic states could not ignore (Business and Human Rights
Research Center, USA: Cities of San Francisco & Oakland, 2019; Burger, M. and Wentz, J., 2018, pp. 397-403;
Seinfeld, G., 2018, pp.25; Corsi, G., 2018).
Establishing through case law that fossil fuel companies are responsible for a large part of the injuries
occurring as a result of climate change holds great value in the United States. This is because the U.S. has many
climate sceptics, in part because of the misinformation campaigns orchestrated by corporations (Van der Linden, S.,
Leiserowitz, A., Rosenthal, S. and Maibach, E., 2017). This leads to a second issue, the fact that the recent wave of
climate litigation in the U.S. has highlighted the deception of the public by the disinformation campaigns of the fossil
fuel corporations. A research conducted by Leiserowitz et al. on the public’s climate change awareness and risk
perception around the world has revealed troubling results showing that just 58% of the whole U.S. population
understands and believes that climate change is happening primarily because of anthropogenic GHG emissions
(Leiserowitz, A.A., et al. 2015, pp. 1014-1020; Amy Lieberman & Susanne Rust, 2015).
This case was also chosen because of the involvement of the Trump Administration in the lawsuit. After the
City of New York appealed the decision of the District Court, the Trump Administration decided to weigh in and
comment on the ongoing case. They argued in favour of the Defendants, stating that the appeal should be denied, and
the case should be dismissed. The Trump administration contended that the case would be lost whether it proceeded
under state or federal law. In addition, a brief submitted by the Trump Administration also supported the court’s
judgement that indeed the CAA displaced the claim, and that proceeding with this case would infringe the separation
of powers given by the Congress (Karen Savage, 2019).

4.1.4. Conservation Law Foundation v. ExxonMobil
Even though most of the climate claims against corporations in the United States get dismissed or are lost
during trials, some win or partially succeed. CLF v Exxon might be one of the cases that resulted in a partial win
against corporations, even though the case is still ongoing. CLF began the lawsuit by sending a notice to ExxonMobil
stating that the foundation planned to launch a case against them pertaining to their facility in Massachusetts. The
facility in question is a marine distribution terminal that has been owned and operated by ExxonMobil since 1971
and is surrounded by residential areas. Part of the actions performed by this plant is to store and distribute various
types of fuel, as well as dispose of various hazardous materials, which often get discharged in the Island End Riven
and Mystic Rivers. The infrastructure of the facility seems to lack preparedness and foundation against the past,
current and future climate change effects such as storms and/or sea level rise. The facility is built with a very low
elevation, which has proven to be a vulnerability against storms in that area. A storm in 2010 resulted in a failure of
the operations of the facility, which led to a premature distribution of untreated pollutants into the Island End River
causing a contamination (Landers, T., 2017, p. 321; Conservation Law Foundation v. ExxonMobil, Case 1:16-cv11950, 2016).
The lawsuit was composed of several claims suggesting that the defendants’ actions violated the Resource
Conservation and Recovery Act (RCRA) and the Clean Water Act (CWA), which are statutes intended to control
55

pollution. Research conducted by climate litigation investigative reporters and by Thomas Landers suggest that this
case is of importance in the climate litigation movement, because it is innovative (Landers, T., 2017, p. 321). Unlike
the previous claims, it is based on pre-existing legal frameworks and is in pursuit of adaptation measures rather than
asking for monetary relief or mitigation efforts. The plaintiffs claim that because these two provisions are violated, t
the District Court has power to act and should make ExxonMobil adapt their infrastructure appropriately for the
upcoming climate change effects. Winning this lawsuit would provide a framework that other endangered societies
could use to force corporations to focus on adaptation measures of their facilities (33 U.S.C. 1251-1387, 2012; 42
U.S.C. 6901-92k, 2012; Landers, T., 2017, p. 321).
Under the RCRA, the plaintiffs argued that the current or past actions performed by the facility such as
handling, storing, treating and discharging of hazardous and solid waste could lead to a possible disaster that would
severely and inevitably cause irreparable harm to the environment and/or human health. They contended that the
CWA was infringed when the corporation failed to divulge information related to global warming when submitting
a request for a permit under the National Pollutant Discharge Elimination System (NPDES). They argued that the
NPDES was infringed upon by discharging more pollutants than was allowed by the permit. They also asked the
company to adapt the infrastructure to support the facility in the event of storms, as well as sea level rise, which are
specified as requirements under the Stormwater Pollution Prevention Plan. The CFL finalised their claim by pointing
to the fact that the corporation had previous knowledge of its poor infrastructure and the effects of climate change in
relation to increase in sea level. CFL argued that ExxonMobil was already informed that should the sea level rise the
facility would be sunk underwater because of its low elevation of, but that it still failed to adapt the facility. In
addition, such failure to disclose could potentially expose Exxon to other lawsuits in the future (33 U.S.C. 12511387, 2012; 42 U.S.C. 6901-92k, 2012; Landers, T., 2017, p. 321; Conservation Law Foundation v. ExxonMobil,
Case 1:16-cv-11950, 2016).
In response to these accusations, ExxonMobil filed for a dismissal of the lawsuit, arguing that the plaintiff
CLF lacked standing because all the arguments provided by CFL were speculative and the dangers mentioned were
all in the distant future. In addition, the defendants called attention to the requirement from the RCRA that a plaintiff
must demonstrate “imminent and substantial endangerment”, which CFL failed to do (Conservation Law Foundation
v. ExxonMobil, Case 1:16-cv-11950, 2016).
The Federal Court of Massachusetts held that the plaintiffs had partially satisfied the requirements for
standing for the claims suggesting a near-term coastal hazard, however the claims that were for the injuries which
would occur in the years 2050-2100 did not have standing. As a result, the court mandated that the claim be amended
by the plaintiffs and resubmitted. This was celebrated as a big victory by the plaintiffs, because most climate litigation
cases get dismissed on all grounds, whereas this could proceed on several claims. Even though only the claims for
near-term injuries proceed, which are basically just surplus of pollution discharge into the river, as a result
endangering the residents who use the river, it was still a partial victory. In addition, even if the court did not validate
the claims made in relation to the dangers presented by an increase of the sea-level or storms (because the danger is
not imminent), the court did add that EPA would perhaps create additional programs in order to check these problems
to prevent such injuries in the future (Conservation Law Foundation v. ExxonMobil, Case 1:16-cv-11950, 2016).
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After the claim was amended by the CFL, the defendants filed once again for the lawsuit to be dismissed on
the grounds that CFL is trying to present a claim for speculative injuries that would occur in the distant future. To
which CFL replied that their motion to dismiss is invalid, because the amended claim only asks the court to decide
if the defined injuries and climatic developments by CFL that are happening fall within the time frame considered
by the court , and if these changes should be taken under consideration and fixed by the defendants. ExxonMobil
afterwards requested for EPA to be present in the proceedings as a witness to demonstrate that the actions by Exxon
were lawful (Docket Bird, 2016; Conservation Law Foundation v. ExxonMobil, Case 1:16-cv-11950, 2016).
The amended claim was again partially dismissed. However, the Federal Court allowed the claim to proceed
on the grounds that the defendants failed to take under advisement the expected changes in the weather at the facility.
The court based its argument on the fact that EPA had clearly stated that the permit is valid if “good engineering
practices” are followed, however ambiguous, the court interpreted this to mean that it should also include
consideration of potential changes in the weather. Finally, the court held that for the claim based on the RCR, the
claimants also had standing to proceed, however only to the extent that the claim is modified to include solely
discharges from point sources included in the permit (Docket Bird 2016; Conservation Law Foundation v.
ExxonMobil, Case 1:16-cv-11950, 2016).
After this, the defendants filed for a motion to stay supported by a brief stating that this motion should be
granted based on the doctrine of primary jurisdiction, which states that a court should give the primary agency (EPA)
a chance to determine the course of action for the case in question. EPA’s response to the courts decision of primary
jurisdiction was to file for a motion to quash 4and CFL’s response to the defendants motion to stay was to oppose it..
The motion to quash the subpoena filed by EPA was dismissed by the court, but the defendants’ motion to stay was
granted on March 21st, 2020 (Docket Bird 2016; Conservation Law Foundation v. ExxonMobil, Case 1:16-cv-11950,
2016).
The motion to stay on primary jurisdiction was supported by several arguments. Firstly, the court stated that
decisions concerning rules in permits should indeed be handled by the EPA under CWA. Secondly, the failure to take
under advisement future changes in the weather and patterns that might occur are of EPA’s concern, because the
agency is more knowledgeable in this area than the court. Thirdly, the court stated that EPA should take the permit
under advisement and that it should be renewed, after which an administrative report of its actions should be
presented, which can be easily interpreted by the court. EPA stated that a possible renewal could potentially be
granted by the year 2022 at the latest, which is just as long as it would take the court to resolve the case on its current
merits. Therefore, the case was stayed in order to give EPA time to renew the permit, stating that within thirty days
of the renewal of the permit, a session should be conducted, and briefs should be submitted by both parties stating
whether there are still ground for the case to proceed. Finally, the court stated that a progress report should be given
if a renewal is not made by the 1 November 2021. The last document submitted was by CFL which was an appeal
against the decision to stay, arguing that the whole matter of the fact is that the injuries suggested are imminent and

4

A motion to quash is a request to a court or other tribunal to render a previous decision or proceeding null or
invalid. The exact usage of motions to quash depend on the rules of the particular court or tribunal. In some
cases, motions to quash are requests to nullify a decision made by the same or a lower court. (Prentzas, G.S.,
2013)
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by an order to stay, the court is putting the residential area at risk (Docket Bird 2016; Conservation Law Foundation
v. ExxonMobil, Case 1:16-cv-11950, 2016).

Influence on future litigation
The potential of this case to influence the future of climate litigation is colossal, because it is the first of its
kind where the validity of a CWA permit is disputed, solely based on the impacts of global warming. A similar claim
was also submitted by the same plaintiff’s CLF against another corporate giant, Shell. Many climate change
researchers argue that it is time to put more focus on adaptation measures rather than mitigation. Even the IPCC
released a report in 2014, stating that in order to combat climate change successfully, both mitigation and adaptation
measures are essential. In addition, a paper by Thomas Landers examining new paths to climate justice also points
to the trend of by bringing claims against private entities in order to make them focus more on adaptation measures.
Therefore, it is believed that this case, even though it will be the ultimate test for climate adaptation litigation,
regardless of the ruling, has created a blueprint that others can use in the future (Denton, F., et al., 2014, pp. 11011131; Landers, T., 2017, p. 321; Mihaly, E., Franczek, W. and Selman, A.P., 2018.).
Furthermore, during the case the article “good engineering practices” by the CWA was challenged and had
to be interpreted. By bringing forth this argument, during the case a whole new set of possible defendants in the
adaptation litigation were revealed. During an interview for the Carbon Brief organization, Michael Gerrard, the
Director of the Sabin Centre for Climate Change Law, concluded that as the global trend of climate litigation
continues; architects, engineers and/or builders become possible defendants in adaptation litigation, whereas the
possible plaintiffs can be anyone ranging from state or local government to federal agencies and many others, not
just private citizen groups (Leo Hickman, 2017; Conservation Law Foundation v. ExxonMobil, Case 1:16-cv-11950,
2016).
The fact that standing was established in the claim because the facility was polluting the river, thus taking
away the ability of the residents to enjoy the body of water for recreational and aesthetic use, opens the door to all
types of plaintiffs. This is one of the most important parts of the case, because it suggests that standing could be
established against virtually any facility that discharges pollutants in a body of water, based on the fact that it can no
longer be used by the residents for their pleasure. By establishing standing, the judge basically made all similar
facilities vulnerable and exposed to litigation, brought forth under the CWA or any other law regulating discharge of
pollutants in the environment. This case highlights that those operating industrial plants need to start thinking more
of the future and take under consideration foreseeable change in the climate. They also need to make sure that their
facility can protect the residential area from injuries incurred in the future by climate change, because of their failure
to adapt appropriately. This lawsuit also demonstrates that climate litigation opportunities are limitless, and that it
will be very hard for corporations to predict all the possible litigation risks, and implement the necessary litigation
mitigation strategies (Conservation Law Foundation ExxonMobil, Case 1:16-cv-11950, 2016; Karen Savage, 2017).
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Finally, another reason why this claim is innovative is the fact that the lawsuit was brought under old
regulations to resolve current issues. This case provides further understanding of the litigation suits that address
adaptation measures, and what laws are still outdated and in need of a reform. In addition, the fact that old laws are
used during this claim reveals what the current federal standards such as the RCRA and CWA cover, regarding
climate change adaptation. Thomas Landers suggests that apart from the discussed importance of the case, this claim
also examines the “substantive legal adaptive capacity of the RCRA and CWA” (Landers, T., 2017, p. 321).
Indeed, it is hard to evaluate the outcome of the case, because laws from the 1970s are employed to resolve
current global warming issues, which are extremely complex and dynamic even when updated regulations are used.
Various prospects arise from this case, such as the ability to prompt corporations to take precautionary measures and
avoid litigation by voluntarily updating their facilities to current risks from climate change. Regardless of how the
Trump Administration has been operating and refusing to update their regulatory measures to better combat climate
change, this claim can help provide insight in how to adapt old and outdated standards and principles to the current
issues. Lastly, establishing standing, and allowing climate litigation cases to proceed will create favourable
circumstances where the U.S. jurisprudence can help further their regulatory system towards a more climate friendly
environment (Climate Defence Project* & Paul Rees, 2017; Landers, T., 2017, p. 321).

59

5. Climate Litigation as a Tool for Corporate Accountability
Making fossil fuel emitters that are responsible for global warming reimburse injured communities could
help rectify the injustice of global warming. In addition, it could internalize expenses of GHG emissions and compel
companies to fear probable litigation associated with climate-related damages and monetary relief, and as a result
minimize future injuries. Global collaboration is vital when the issue at hand is climate change, because the issue
itself is transboundary and universal. The conduct of state and non-state actors regardless of location can impact the
livelihoods of citizens on the other side of the world, because GHG emissions do not recognize borders. As a result,
establishing a causal link in practice is very difficult, especially because of the argument of ‘too many hands’, i.e.
that too many actors are part of the problem (Verschuuren, J.M. and Jägers, N., 2009; International Bar Association,
2014).
As climate attribution science continues to progress, so will climate lawsuits, in turn providing lessons
learned which will help future climate activists in their cases. Generally, cases were launched against governments,
but during the past ten years companies have become the target of these claims. Even though most were unsuccessful
in court, their impact on the future of climate litigation certainly was not frivolous. Many suggest that even failed
litigation has the potential to change corporate behavior, because as Ganguly suggests in his paper If at First You
Don’t Succeed: Suing Corporations for Climate Change that “even when dismissing claims, judges may use the
adjudicative process as a signalling opportunity to highlight a need for legal change” (Ganguly, G., Setzer, J. and
Heyvaert, V., 2018). With the help of the past cases, the previously mentioned Carbon Majors and other fossil fuel
corporations have been revealed as the anti-climate campaigners and their long-standing climate knowledge is
coming to light. As a result, the public is mobilizing and we have witnessed a cooperation among cities, lawyers,
scientists and climate activist from all around the world in an effort to combat climate change (Setzer, J. and Vanhala,
L.C., 2019; Business and Human Rights Research Center- Overview of Legal Arguments, 2019; Newell, P., 2008;
Mark Clarke and Tallat Hussain, 2018).
Even though the first wave of strategic climate litigation has been deemed a failure, the second wave has
been noticed and is currently on the rise. During the second wave, a discernable pattern can be observed, that
generally the defendants i.e. major emitters are sued for monetary relief that would compensate plaintiffs that have
suffered from climate-related injuries. A theory has been posited that there are two main reasons for this type of
claim. Firstly, it is certainly appropriate, because corporations are indeed the ‘proper’ actors to bear responsibility
for global warming. Moreover, the carbon majors are pivotal players in the international attempt to change to lowcarbon economies and better resilience. The use of fuel products for electricity and transport is the reason for almost
70% of the worldwide GHG emissions, companies are crucial to the success of climate change mitigation (Newell,
P., 2008; Mark Clarke and Tallat Hussain, 2018).
Secondly, there is still a lot of strategies to be exploited when launching claims in the private climate
litigation area especially against these big emitters. Successful claims versus a rather small-scale number of
companies who are to blame for a big part of GHG emissions has the potential to have a great universal impact.
Richard Heede’s work, mentioned in Chapter 3 (the Carbon Major report) already exists and he contends that ‘seeking
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direct civil liability against those responsible for [GHG] emissions’ is the only litigation strategy ‘that holds out any
promise of being a magic bullet’’ (Heede, R., 2014). Furthermore, Heede argues that using civil liability as a strategy
is in a form of regulation, because attributing liability has the potential to have a domino effect and make big polluters
fear the potential of litigation. Therefore, he suggests that this way of combating climate change by targeting Carbon
Majors could be even more successful than a public litigation or other governance schemes (Heede, R., 2014; Newell,
P., 2008; Griffin, P. and Heede, C.R., 2017).
There are also many costs involved in climate litigation, not only for plaintiffs but for defendants as well,
which means that even if cases are unsuccessful, they still can affect companies indirectly and directly. For example,
all the costs involved in a legal proceeding such as administrative and legal costs as well as legal expenses (not to
mention costs if they lose in court). The increase in cases against corporations also entails an increase in direct costs
for the carbon majors, which is not all covered by insurance. In addition, there is also indirect impact that must be
taken under consideration such as an increase in liability insurance premiums, higher capital costs as well as market
valuation. Even though indirect economic impact as a result of climate litigation has yet to be proven, it has still been
theorized that shareholders and investors themselves might negatively react to lawsuits, because of the effect on the
company’s reputation (Ganguly, G., Setzer, J. and Heyvaert, V., 2017; Setzer, J. and Byrnes, R., 2020).
Therefore, mapping and having a clearer overview of the expenses and impacts incurred from climate
litigation is vital, not only for literature, but for plaintiffs, defendants, investors, lawyers and anyone who is
potentially affected by the result of such cases. These indirect impacts need to be taken under consideration in order
to determine to what extent climate litigation can work as a tool to affect corporate policy and behaviour. Other than
just the expenses involved in the proceedings there are also various other risks that climate litigation poses to major
carbon emitters as well as their investors, shareholders, insurers and directors (International Bar Association, 2014;
Setzer, J. and Byrnes, R., 2019).
Cases described throughout the study will attest to the fact that risks associated with climate litigation
increases with every case. For example the shareholder lawsuit launched in Poland by Client Earth mentioned in
Chapter 3, highlights the risk of investment into major GHG projects, as well as the risk of money damages and
injunctive reliefs which are pinpointed from the various other cases such as the case of Saul versus the energy
producer RWE. Not only that but risk of human rights violations is on the rise, especially after the landmark ruling
in the case of Urgenda vs the State of Netherlands mentioned in Chapter two. This second wave of strategic private
litigation which has been primarily initiated by the Carbon Majors Report discussed in Chapter 3, is steadily spreading
across the world as it can be seen from the cases previously analysed. Finally, even though many cases are
unsuccessful the progressive nature of science and legal context in climate litigation posits that the second wave of
strategic private litigation cases will have a better success rate than the previous one (International Bar Association,
2014; Setzer, J. and Byrnes, R., 2019; Heede, R., 2014).
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6. Conclusion
This section will provide a summary of the thesis work, providing a conclusive analysis of the findings and
include implications and recommendations of analysis for corporations and climate activists. The principal findings
will be included in the conclusive summary, which highlight the importance of corporate accountability and climate
change litigation. In addition, the main actors identified throughout the analysis will be provided both for the
defendants and plaintiffs. Furthermore, a recommendation for further research will be provided and implications of
academic research. Finally, below a summary of the answers to the sub-questions from Chapter 1 will be given.
1. Is climate litigation becoming a trend in the fight for climate change?
When cases on climate litigation are researched, a clear pattern can be observed, which is that the climate
change litigation continues to expand across jurisdictions. During the first wave of climate litigation from
2000-2010, the cases were primarily focused in the United States, however today cases have emerged in at
least 28 countries worldwide. New defendants and new innovative strategies are being used continuously
as a result expanding the scope of climate litigation and allowing for a wider array of actors to be involved.
In addition, it can be seen that as the consequences of global warming become more dire and the world
experiences more natural disasters, the cases rise alongside. Public awareness is growing about climaterelated damages and as a result states, private citizens, communities etc. are trying to best combat climate
change and protect themselves. Therefor all tools are being employed, one of which being climate litigation
both to fight failure of governments and corporate accountability.

2. What is the influence the Carbon Majors petition and report had on future climate litigation?
Cases against corporations have increased by a large % after releasing the Carbon Majors Report. Many of
the cases in general and the ones analyzed in this thesis use the Carbon Majors report as evidence in their
case. As a result of the petition, because of the ruling from the Commission on Human Rights, it was
highlighted that corporations are indeed liable for climate damages. The Carbon Majors Report gives a
specific list of corporations that can be sued for climate damages, because the report specifically states the
% that each company has emitted.
3. Considering that climate change is a global issue, why are the cases mainly focused in the United
States of America?
Cases have been primarily focusing in the U.S. due to various reason given in table 3 below:

Table 4. Reasons for climate litigation trend in the United States
Inaction of the U.S. Federal

Lack of laws governing

U.S. is known to be litigant-

Government

emissions

friendly

U.S. has not ratified the

U.S. is withdrawing from

Failure to create extensive

Kyoto Protocol

the Paris Agreement

climate laws on a federal
level
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Courts are more accessible

A large part of the Carbon

Legal proceedings have a

regardless of the resources

Majors is located in the U.S.

higher chance of reaching a

of the plaintiffs

courtroom than they do in
Non-U.S. countries

4. What are the barriers and strategies identified in climate litigation cases and how these affect the
outcome of the cases, both in U.S. and Non- U.S. countries?
All the barriers and strategies encountered in the cases analyzed during this thesis are presented below in
Table 4, and how these affected the outcome of the cases.
Table 5. Barriers and strategies identified in climate litigation cases and effect on the outcome of the case
Barriers found in United States

Barriers found outside of United States

Political Question Doctrine

Access to court

Displacement Doctrine

Novel laws

Climate Change Denial

Non-state actors are not parties to the Paris
Agreement

Pari Delicto Doctrine

Specific causal link between the damages to a
plaintiff’s property and a carbon major is hard to
establish and get recognized by a court.

Presumption against extraterritoriality

Lack of resources in less developed countries

Loss of quorum due to voluntary recusal of
judges
Hard to establish standing

Harder access to relevant information in the

Cannot establish Causal Link

Global South rather than in the United States

Strategies found in United States

Strategies found outside of United States

Use of Pre-Existing legal frameworks

Use of Novel laws such as Inchoate Duty

(RCRA/CWA)
Seek Adaptation measures instead of

Filing a case under public nuisance and negligence

mitigation or compensation

making it a public interest case.

Gain public’s support and make the case

Claim that defendants are partially responsible for

high profile

the damages.

Highlight the misinformation campaigns of

File a claim under violation of human rights.

carbon majors in relation to climate change
denial
Filing claim under unlawful public and Sue the parent company as a means of foreignprivate nuisance and illegal trespass on the direct-liability claiming subsidiary jointly
state’s property.

responsible.
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Reliance on IPCC reports as evidence in

Instead of seeking compensation, seek a change of

cases for fulfilling the ‘’fair traceability’’

business model towards a more sustainable and

requirement.

environmentally friendly corporate policy.

Filing a claim under fraudulent

Launch an intra-litigation such as shareholder

misrepresentation and civil conspiracy

litigation.

Seeking monetary and injunctive relief

Seek low amounts of monetary relief in order to set
precedent rather than just go for the big payout.

File a case as a whole community / city

File a nuisance claim and seek declaratory and
injunctive relief in the domicile of the company
rather than using a court that is not as progressive
in a country that is less developed.

Filing a claim under Unjust Enrichment,
negligence, trespass
Effect of strategies and barriers on cases in general
Based on the research of the cases done for this thesis, it can clearly be seen a distinction in cases
and their outcome based on the strategy used. From the chosen cases, the cases that used
innovative strategies such as the case of CFL v. ExxonMobil or the case of ClientEarth v. Enea,
when an innovative thought out strategy was used the cases managed to somewhat win in court.
Whereas cases that used just a standard claim such as the case of Kivalina or Comer, just seeking
monetary relief, the cases were dismissed. However needless to say that, the outcome of cases is
dependent on the strategy, however it is also extremely reliant on where the case is filed, i.e. in
which country or state.

6.1. Conclusive Summary
The amount of climate litigation cases is increasing both in number and jurisdictions, as the negative effects
of climate change become ever so real and more literature is being dedicated to climate related topics. Currently there
are cases logged in at least 37 countries and international jurisdictions. During the first wave of climate litigation, the
main defendants were governments and governmental agencies, where important precedents were set such as in the
cases of Urgenda, Leghari and Massachusetts. Even though the first wave of climate litigation cases has been deemed
unsuccessful by literature especially against corporations, still the number of cases is increasing. This is attributed to
the fact that even lost cases create valuable precedents or at the least raise public awareness about climate change as
well as the deceptive practices of corporations. Throughout the analysis, it was noticeable that climate litigation is
primarily being used as a tool to combat climate change in the United States. However, during the past 10 years, or
otherwise known as the second wave of climate litigation, cases have experienced a geographical expansion in the
Asia Pacific Area, Australia, EU, Global South and in other parts of the world. This means that regardless of the
outcome of climate cases, climate activists still believe that this course of action is worth pursuing. Cases have been
primarily used as tools to affect policy outcomes or pressure national governments to enforce existing regulations or
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construct more ambitious goals. However, for the purpose of this research paper the focus has been on climate
litigation as a tool for corporate accountability. The cases analyzed are both from the United States and outside.
During the case law analysis various strategies can be noticed, some amounting to no success or very minimal.
Nonetheless, as it can be seen from the case analysis, each of the claims had an effect on the future of climate
litigation.
In addition, even though still most of the cases are aimed at governments, they still have indirect impacts on
corporations and future private climate litigation. For example, the historic ruling the case of Urgenda v. The State
of Netherlands has managed to prompt other climate litigation cases against corporations such as the case of
Milieudefensie vs Royal Dutch Shell. The fact that different and new strategies are being used from case to case has
positive and negative sides. For example, by trying to pursue novel claims, various barriers are encountered because
the courts are not yet familiar or fit to handle such claims. Nevertheless, as the number of cases increase so will the
knowledge of courts, because the more they have to deal with such cases, the more they will have an idea of how to
proceed. Therefore, every climate litigation case has a role to play in the fight against climate change. Legal scholars
and climate activists alike are constantly dedicating more research to climate attribution, and other climate-related
studies in order to make them more easily accessible and readily available for courts. During the first wave of climate
litigation a big problem was causal link between the climate-related damages and specific defendants, however this
is becoming less and less of an obstacle. Especially after the study conducted by Richard Heede explained above in
Chapter 3, the Carbon Majors Report, it is much easier now to establish a relationship between a Carbon Major and
climate change effects. Even though we have yet to see if the Carbon Majors report will be admissible as factual
evidence in court, the list exists, and litigants have an overview of who to go against. The analysis conducted on the
United States has revealed some troubling results. For example, even though most of the climate litigation cases are
being launched in the United States, still there is little to no success there. When the history of climate litigation is
examined, it can be seen that it can act as a pro-regulatory tool, however due to political factors the United States is
still experiencing more deregulation of climate laws. Especially after the Trump Administration took over, that had
a big impact on climate litigation as well. The case of City of New York v. BP p.l.c. is just one example of how the
Trump Administration was used by Carbon Majors as a witness to win a lawsuit and avoid having to pay for the
climate damages. The fact remains that as deregulation occurs and the withdrawal from the Paris Agreement is also
underway in the United States, there will indeed be more cases, however the success of these cases is questionable.
Cases outside of the United States have been deemed more promising with a higher chance of succeeding. For
example, from the analysis conducted of non-U.S. cases, it can be seen that even though the cases are dismissed in
national courts, higher courts are more progressive, and they are willing to set precedents.
To conclude various strategies are being employed constantly and new factors come in, for example the use
of human rights violations by corporations has begun to be incorporated within the scope of climate litigation.
Especially after the investigation conducted by the Philippines Commission on Human Rights which determined that
corporations can be held liable for human rights violations, and the Urgenda ruling in the Netherlands. As cases
against the carbon majors increase, so will the pressure on industry to address climate change and take under
consideration all climate risks. Furthermore, a mobilization of civil society actors and communities outside of the
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United States in climate protection is also noticeable. For example, after the landmark ruling in the case of Leghari
v Pakistan, a rise in cases in the Global South is noticeable. This is the case for example with the case of Lilyana v
RWE or the case of Milieudefensie v. Royal Dutch Shell. Even though both cases are being presided in Europe, they
are part of the new noticeable movement when citizens and organisations from the Global South are launching cases
against the northern corporations in their respective jurisdictions i.e. in their domicile countries. Furthermore, a new
innovative strategy, which has been successful in climate litigation is the case of Client Earth v. Enea. This was the
first time that corporations were sued and made to change their corporate policy from within. This is just one of the
cases where innovative strategies were shown to be successful. The potential from this case is quite extensive,
because of the implications it has for company executives and directors. This new trend could potentially spark
litigations of their fiduciary duties and obligations to consider and disclose climate change risk. As cases proceed,
concerns about climate change will remain high on the docket for everyone, and public mobilization and awareness
will continue to rise. An important argument brought forth in all cases is the anti-climate campaigns orchestrated
from corporations and their long-standing knowledge of climate change. As the actions and knowledge of companies
comes to light, it has indirect impacts on the company’s reputation which results on loss of stocks or customers. The
use of climate litigation as a tool for corporate accountability may not be the best tool to fight climate change, however
it is just one big part of the puzzle. In order to make companies orient their businesses and investments toward more
climate-friendly action plans, all tools that can be used are vital. Finally, the success of holding corporations
accountable may not be likely in the United States, however outside of the United States, courts are being proactive,
and they release that they are vital in the fight against climate change. To conclude, considering all the cases and
literature examined, there are strong indications that litigation will continually be used as a tool to achieve outcomes
consistent with a net zero emissions future.

6.2. Implications of the Research
The research conducted in this thesis analyzed both cases in and outside the United States and the effect
that the strategies and barriers had on the outcome of the cases. It can be seen that the United States, when
compared to other countries, is the least attractive place to launch a climate litigation case. Overall, the research
hopes to provide advice to future climate activists on the barriers that will be encountered when launching a climate
litigation case in and outside of the United States, as well as on why the strategies in the particular cases failed and
how best to use climate litigation as a tool for corporate accountability.

6.2.1. Recommendations for Cases in the United Stated
Recommendation for climate scientists when using climate litigation as a tool for corporate accountability
in the United States. Recommendations such as: which are the obstacles encountered during climate litigation cases
against corporations such as the Carbon Majors and how to overcome them. Even though most of the climate
litigation cases in the U.S. get dismissed, they still have an impact on the future of climate litigation. Nevertheless,
here are some advices which could help along in climate litigation cases.
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•

When a claim is filed in the U.S., they should make sure that the claim is filed and remains under state law
for the duration of the case, therefore avoiding the Political Question Doctrine, which is the primary reason
that cases are dismissed.

•

Furthermore, as much as possible scientifically backed evidence on climate attribution and the effects of
climate change should be provided, because of the high climate skepticism in the country this is highly
needed even for people of high position such as judges. Currently the widely accepted climate science is
the IPCC reports.

•

Instead of seeking monetary compensation, a course of action that requires the corporations to implement
adaptation measures on their facilities should be pursued. The reason for this is that they can prove much
easier that the failure of the facility is not suited for the current risks posed by natural disasters, especially
if they are in an area that is situated near a body of water. The increase of storms and their intensity as well
as the rise in sea level has been scientifically proven, therefore change in weather can stand as an argument
in the courtroom rather than just stating potential side effects as a result of climate change will damage
your livelihood or home.

•

Make sure that their claim has established standing before launching the case, so that the case is not
dismissed in the first stage of the trial.

•

Make sure the main goal of the case is not just monetary compensation, rather they should pursue a public
interest case, which allows them to make the argument that if this case wins it is for the good of everyone
rather than just one community. By pursuing a public interest case, gaining the public support will be much
easier.

•

A pattern was discovered during the analysis of the cases, which is the fact that even though in every single
case the misinformation campaigns are mentioned, the defendants did not oppose this argument in any
case. This is why pursuing a case for example: consumer deception can be a possible course of action,
because it has been mentioned in almost all of the climate litigation cases and has not been opposed.
However, the problem with this argument was the fact that even though it was not opposed, the judges did
not attribute attention to it as well. So, if this is made the primary argument of the case, the issue has to be
addressed.

•

Perhaps the best course of action is to try and influence corporations by launching a claim against
governments and affect governmental policies. Or going after governmental agencies such as EPA, which
are in charge of regulating these agencies therefor overcoming the displacement doctrine.

•

Every case that is launched in the United States should aim to reach the discovery stage in order to set
precedent for which scientific information will be accepted in the court and more information can be
gathered on the corporations that can help other cases in the future.

•

They should make sure that they have information that specifically determined the carbon emissions from
the corporations therefor it will be easier to establish a causal link.

•

Lastly, never claim that the defendant is the sole source of the climate-related damages, because of the
pari-delictro doctrine. No one source is responsible for specific damage. Therefore, they should name as
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many defendants as possible, perhaps use the Carbon Majors list, so that they know that each corporation is
not signaled out but that they as a collective are responsible for the damages.

6.2.2. Recommendations for Cases Outside of the United States
Recommendation for climate scientists when using climate litigation as a tool for corporate accountability
outside of the United States. What things should be avoided when filing a claim against a Carbon Major and possible
ways on how to overcome some of the obstacles previously mentioned.
•

Make sure to include in the claims up-to-date sea-level-rise science, scientific studies on meteorological
changes and vulnerability evaluations. Always use the most recent scientific research from reliable and
wildly known sources such as the IPCC. All of which will help both visualize and actualize the climaterelated damages and what impact these will have on your community.

•

Suing the company from within perhaps, has been proven according to this research to be the best course of
action when in pursuit of that specific goal such as stopping a coal power plant from being built. By using
shareholder litigation, or violation of directors’ duties, you are not so reliant on climate science, rather than
the economic factor, which is much easily calculable.

•

Always go after the parent company instead of the subsidiary in order to initiate a domino effect.

•

Choose a company, whose domicile is in a climate friendly state such as the Royal Dutch Shell. By presiding
the case in the Netherlands, the mentality of the judges will be more climate friendly because of the current
attitude towards climate change of the government and the citizens of that country. Because the climate
skepticism is not as high as it would have been in the United States, therefore the laws, regulations and
interpretation of these laws will be more climate friendly.

•

For a climate litigation that is filed as a public interest suit, allow for citizens to sign in as co-plaintiffs
therefore gaining the public support. In addition, by creating a crowdfunding campaign for the case, firstly
you cover some of the costs of the scientific studies and legal costs, secondly the more the public is involved
the more support and attention the case will have. Moreover, by creating a crowd finding this allows for
citizens to become part of the plaintiffs and it is not just donating money but investing money for the violation
of your rights.

6.2.3. Recommendation for Future research
Seeing as this is just the beginning of the second wave of climate litigation, there is a lot more research that
must be done. In addition, the cases that have been analysed for the purpose of this study, some are somewhat
outdated, because some were chosen for the purpose of analysing a finished case. However, some of the cases are
still open and awaiting a court ruling, which is something that must be investigated in the future. With the increase
of natural disasters as a result of climate change, cases will increase. Just in the year 2020 by 1st of July, there are
already at least 60 cases filed both against governments and corporations according to the Grantham Research
Institute.
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Furthermore, it has been speculated that corona will have a positive effect on climate litigation, because
during the quarantined months a change on the level of emissions was considerably noticeable, which proves it is
possible to lower our emissions. There have already been many cases that tested the courtroom with novel grounds,
which means with every case that is proceeded more is known and a better strategy can be formulated. The use of
human rights is becoming increasingly important, especially with the increase of attention to the Carbon Majors study
in courtrooms. Future research will have to focus and await rulings from court cases to see if the Carbon Majors
study will be accepted as factual evidence then all these implications must be researched.
As well as in the line of corporate accountability, climate litigation against governments with the purpose of
corporate accountability must be researched. During the study, a pattern was noticed, which was that NGOs are the
leading plaintiffs or co-plaintiffs in climate litigation; therefore, their role must be analysed as well. Studies about
climate litigation in the United Stated and Global North are abundant, however studies about the Global South are
certainly lacking. In addition, studies specifically for the most effective strategies per state or region has to be
conducted in order to be of use to future climate activists.
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Annex I
Table 6. Cumulative emissions 1988-2015- Top 100 Carbon Majors
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Adopted from: The Carbon Majors Database CDP Carbon Majors Report 2017 (Griffin, P. and Heede, C.R., 2017).
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