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Abstract

Food and beverage firms are frequently criticised for their impact on the spread of non-
communicable diseases like obesity and diabetes type 2. In this article we explore under what
conditions the sales and marketing of unhealthy food and beverage products is irresponsible.
Starting from the notion of ordinary morality we argue that firms have a duty to respect
people’s autonomy and adhere to the principle of non-maleficence in both market and non-
market environments. We show how these considerations are relevant when thinking about
immoral behaviour in the food and beverage industry, and identify under what conditions sales
and marketing of unhealthy foods and beverages to adults and children is wrong. Based on this
analysis we argue that firms should take into account: whether consumers are able to identify
manipulative marketing, the degree of manipulation, as well as the negative impact a product
has on health. We hold that for the food industry to act responsible it should re-evaluate the
marketing of unhealthy products to adults and refrain from marketing to children. We
conclude this study by making several recommendations on how the food industry should
interact with consumers and highlight what changes need to be made in corporate practice.
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Introduction

In the debate on corporate responsibility there is ongoing discussion on the legitimate impact
of businesses on public issues. One of the sectors where firms are increasingly attributed
responsibility is in the food and beverage industry', where firms are criticised and held
responsible for the rise of non-communicable diseases (NCDs) such as cardiovascular disease
and type 2 diabetes (Dorfman et al. 2012; Nestle 2018; Stuckler and Nestle 2012).

While NCDs occur as the result of a variety of behavioural, genetic and environmental
factors, they are frequently associated with unhealthy diets. Dietary choices affect our health as
(over)consumption of unhealthy food products® foster metabolic risk factors like obesity and
high blood pressure, which can lead to NCDs (WHO 2018). Recent empirical studies show
how the consumption of unhealthy food products like soft drinks, red meat and ultra-processed
foods has steadily grown over the past years (cf. Afshin et al. 2019; Imamura et al. 2015;
Micha et al. 2015). These developments have led public health scholars such as Nestle (2013,
2015) and Hastings (2012) to critically evaluate the role food and beverage firms play in the
spread of NCDs. They hold that the rise of these diseases is directly connected to market
activities of the food and beverage industry, as the products these firms put on the market to a
large extent shape and determine what our diets look like, and contribute to the creation of an
obesogenic environment. Through production, marketing and involvement in science and
politics these firms have become one of key factors in the global obesity epidemic
(Brownell and Warner 2009; Dorfman et al. 2012; Harris et al. 2009; Nestle 2013).

Because of this impact critical public health scholars call out for a fundamental change in
the industry, entailing both a change in the way products are developed and designed as well as
a change in the means of marketing and product promotion. They are often pessimistic about
the possibility of ‘Big Food’ changing their activities for the better. Rather than trusting firms’
abilities for self-regulation, these critics put forth that stronger governmental regulation of the
industry is a bare necessity (Marks 2017; Moss 2013; Nestle 2015). Only through laws that
enable the taxation of unhealthy products, limit corporate influence on public policy making
and prohibit marketing to vulnerable populations, can the negative impact on public health be
curbed (Gilmore et al. 2011; Stuckler et al. 2012; Yoon and Lam 2013).

On the other side of the aisle business scholars point out that the rise of NCDs cannot be
fully attributed to Big Food as the increased prevalence of these diseases is the result of the
interplay of decisions and behaviours of various private and public actors. Businesses can
provide healthier options and inform people about what healthy consumption and behaviour
would be, but in the end it is the consumer that makes the decision to eat (un)healthy or to
engage in unhealthy behaviour (cf. Epstein 2004; Iivonen 2017).

! We focus in this article on companies and firms that produce and sell food and beverage products. We use the
terms food and beverage industry, food industry and beverage industry interchangeably.

2 Although the idea of a clear distinction between healthy and unhealthy food and beverage products can be
contested (Katan 2017), there are varieties of products that when regularly consumed (like products with
relatively high amounts of sugar, salt and fat) are likely to have a negative impact on health (Afshin et al.
2019; Swinbumn et al. 2011). In this article we follow the definition of Barnhill and her colleagues who refer to
unhealthy food and beverage products as “foods that significantly increase the risk of diet-related illness at
current levels of consumption, but do not pose a risk of immediate harm, and whose risk-attributing components
are themselves food substances (e.g., fat, sugar, or salt)” (Bamhill et al. 2014, p. 192). Classic examples of these
products are sugary drinks (e.g. regular Coca- Cola), certain types of fast food (e.g. KFC’s chicken wings) and
processed foods that are high in salt, sugar or fat (e.g. potato chips) (cf. Barnhill et al. 2014; Nestle 2013, 2015).
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At the same time, this does not do away with the fact that these firms have an important role in
sustaining the prevalence of NCDs. It is the interplay of practices of industry in the market and society
at large that create, induce and enable specific patterns of unhealthy consumption that contribute to
obesity and other NCDs. While governmental action is necessary to deal with this epidemic, this does
not mean we should not think about industry’s responsibility and what they should and should not do
to address these problems (Schrempf 2014; Tempels, Verweij and Blok 2017).

From a normative perspective it can be argued that firms in the food and beverage industry
have a mediated causal connection to food-related public health problems, and because of this
have a responsibility to address these controversies and should work towards addressing
consumption-related NCDs. This responsibility is forward-looking, and is framed in terms of
positive action: what can businesses do to turn the tide in the global obesity epidemic? And how
they can strengthen healthy consumption? It provides guidance in what kind of affirmative actions
would be morally desirable, e.g. businesses should develop more healthy products, encourage
people to have a healthy energy balance, nudge people towards healthier decisions and maybe
even encourage stricter public health regulation (Blok, Tempels, Pietersma and Jansen
2017; Schrempf 2014; Tempels, Verweij and Blok 2017).

Yet, to fully understand what corporate responsibility for public health can entail for food
firms, we should not only think of the kind of positive actions corporate actors can engage in.
Firms are often keen to point out what kind of activities they are willing to take up in their
long-term strategies, but find it harder to point out what kind of things they will no longer do.
In this article we provide a normative reflection on the moral impermissibility of several
market practices in the food and beverage industry. For in order to say something about
responsible corporate behaviour, we should also assess what kind of activities are morally
problematic. To do this we assess what kind of behaviour in the food industry that impacts
public health violates basic moral requirements, and thus are moral wrongs which firms should
refrain from engaging in. In the following sections we explore under what conditions the sales
and marketing of unhealthy food and beverage products is irresponsible.

In order to provide a plausible answer to this problem we first briefly set out what these basic
moral requirements are. We draw from the contemporary debates on ordinary morality and
corporate responsibility to highlight non-maleficence and the notion of respect for autonomy as
central principles that need to be adhered to when engaging in market and non-market activities
(cf. Brenkert 2008; Gert 2004; Hsiech 2017). On the basis of this we discuss how the principle of
non-maleficence and the notion of respect for autonomy are relevant when thinking about
immoral behaviour in the food and beverage industry. We show how health harms are not a
sufficient consideration for arguing that sales and marketing of unhealthy food products would
be irresponsible, and hold that respecting autonomous choice is at the heart of this debate. In the
later sections we look at under what circumstances marketing to adults can be understood as
wrongful and we assess the problems in marketing unhealthy food and beverages to children
and teenagers. On the basis of this we find three conditions under which sales and marketing of
unhealthy products is irresponsible. In the final section we reflect on what these findings imply
for corporate practice and make recommendations for future research.

Ordinary Morality — A Basic Minimum for Businesses

In business ethics there is considerable discussion on what kind of moral principles should
guide the behaviour of individuals and organisations. Several authors argue that there are basic
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principles of morality that regulate how we ought to behave. Gert (2004) provides such a
theory. He understands morality as:

“an informal public system applying to all rational persons [...] governing behaviour
that affects others, and includes what are commonly known as the moral rules, ideals,
and virtues and has the lessening of evil (harm) suffered by those protected by the system
as its goal.” (Gert 2004, p. 156)

He argues that harm — here understood as death, pain, disability, loss of freedom and loss of
pleasure — is something all rational actors try to avoid. Rational actors are to refrain from
directly harming others, or engage in activities that would likely result in harms to others
(deceive, break promises, cheat, break the law, not doing one’s role specific duties) (Gert
2004).

While Gert specifically talks about moral behaviour in society in general, Nien-hé Hsieh
(2017) makes a comparable argument when discussing what kind of principles should guide
the behaviour of corporate actors. Taking a stance counter to scholars such as Joseph Heath
(2007) and Wayne Norman (2011) who argue in favour of a specific (adversarial) morality for
the market, Hsieh argues that ordinary morality provides a solid framework for the responsi-
bilities of firms and their managers in relation to their consumers and society at large. In
reference to this ordinary morality Hsieh points out that negative duties such as the respon-
sibility to refrain from harming others and undermining the autonomy of other actors, are well-
established, and should be adhered to both in the market as well as in society (cf. Lichtenberg
2010). These basic moral rules can help establish a more clear idea about what kind of
activities are permissible and which are not, and provide guidance to how firms and people
working in business ought to act (Hsich 2017).

In an ideal world people and organisations would adhere to rules of ordinary morality, act
upon these principles and regulate their own behaviour. Yet, there will always be unforeseen
consequences of our actions and unexpected events to deal with. For that reason we need rules
and regulation to provide a safety net, allowing us to not have to solely trust on the good
intentions of others. We also see this in the food and beverage industry: most governments
provide laws and regulations to structure the food market and for instance set safety standards
for products.

At the same time not everything can be regulated by the government. In the Netherlands for
example communication about healthy food is not controlled by the government, but is left to
the industry. It is expected to self-regulate and contribute to public health. Yet, in the wake of
the rise of NCDs and the global obesity epidemic, numerous authors argue that we cannot
expect much of corporate actors when it comes to taking responsibility for public health. They
put forth that more governmental rules and legislation are the only way to deal with the spread
of food-related public health harms (McKee and Stuckler 2018; Nestle 2015).

While state regulation is an absolute necessity in dealing with the surge of NCDs, we hold
that by only focusing on regulation, there is a risk of reducing business ethics to obeying the
law. Arguably ethics is about more than just adhering to the moral minimum that is formalised
in legislation. In our daily activities we are often confronted with situations that the law does
not fully cover, yet we still hope actors would engage in moral behaviour — even if this is not
specifically outlined in rules or legislation. Furthermore, laws might be ineffective, morally
insufficient or even unethical. If we only refer to the law as the minimal moral standard,
current injustices as well as new developments that might lead to harm might not be
sufficiently addressed (Gert 2004). In order to act responsible, corporate actors need to
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continually reflect on this in their daily activities. So rather than only asking ‘Is this product
meeting the governmental safety standards?’ or, ‘Is this marketing tool deceptive according the
new sector guidelines?’ in order to speak of corporate responsibility people in business would
have to reflect on the acceptability of their actions based on central principles in ordinary
morality. They ought to reflect upon whether their products and actions might unduly harm
others, or infringe upon autonomy in some way — even in absence of legal rules.

Following Gert and Hsieh we discern two overarching principles from ordinary morality
that hold sway in thinking about what corporate practices are morally (un)acceptable, namely
1) the principle of non-maleficence (or the duty not to harm) and 2) respect for autonomy
(Brenkert 2008; Brockway 1993; Crossley 1999; Gert 2004; Hsiech 2017). In the next section
we will discuss these two principles and set out what this can imply in the industry’s provision
of unhealthy foods and beverages.

Health Harms and Respect for Consumer Autonomy in the Food
and Beverage Industry

In this section we briefly set out the principles of non-maleficence and respect for autonomy,
see what adhering to these principles can imply for food firms, and illustrate this by touching
upon some health-related issues.

Harm and Non-maleficence in the Food Industry

One of the primary principles in ordinary morality is the principle that one ought not to inflict
harm upon others (cf. Beauchamp and Childress 2009; Feinberg 1989; Gert 2004). What harm
exactly consists of is up for debate, but as Beauchamp and Childress state: “although harm is a
contested concept, everyone agrees that significant bodily harms and other setbacks to
significant interests are paradigm instances of harm” (Beauchamp and Childress 2009, p.
152, emphasis added).

There are instances under which harm might be legitimately inflicted upon others, namely
when the harm is consensual. People often engage in activities that can bring about financial or
bodily harm (e.g. they go base-jumping, consume alcohol and smoke cigarettes etc.). We
commonly assert that such actions do not constitute a moral wrong, as long as the harm risked
or incurred was done so knowingly and willingly by the persons involved in these activities.
The notion that this is morally permissible can be traced back to the ancient maxim of volenti
non fit injuria (“To one who has consented no wrong is done”) (Brink 2016). So, when a
person consents to being harmed or is voluntarily exposed to the risk of harm — so there was no
coercion, misinformation or undue influence — we cannot understand this as a moral wrong.
Both this understanding of harm as well as the volenti principle have important implications
for how to assess the (ir)responsibility of the food industry in selling unhealthy products.

The Regulated Wrongs: Non-consensual Harms to Health and Unsafe Food

In the context of the food market the possibility of harm is most clear in the case of unsafe
foods. A company is blameworthy when it knowingly and willingly engages in sales activities
that it knows can harm its consumers. We can speak of blameworthy harm when a producer

intentionally makes use of ingredients that have harmful effects, or knowingly distributes
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tainted food. The latter for instance happened at the Peanut Corporation of America. In 2008
and 2009 the company was responsible for Salmonella contamination of 714 people, of which
nine eventually died. The management of the firm was considered blameworthy, because it
knowingly sold the infected food across the country, and actively tried to conceal the issue at
hand (Leighton 2016; Marler 2018) .

In absence of clear harmful intent, firms can still be held responsible for harms that occur
because of negligence. Food producing companies might be considered negligent when they
unknowingly put products on the market that do not meet the required food safety standards. In
these cases it is argued that even though they were unaware, they could or should have known
this. For instance in 2012 the owners and operators of a melon farm had unknowingly
introduced cantaloupe melons to the market that contained the harmful Listeria bacteria. The
company failed to act, while there was a clear expectation that firm would care for this. As a
result the owners of the farm faced up to six year in prison and a fine of 3 million dollars
(Marler 2018).

In these instances food firms can clearly be held morally responsible for harms to health —
and appeals to the volenti principle will not do. Consumers are not in a position to discern safe
from unsafe foods, and if they would have a real choice, few would voluntarily choose for
unsafe food. Precisely because they are not in a position to choose for themselves, we expect
the government to secure food safety. The core implications of the principle of non-
maleficence are thus governed by often strict legal regulations and inspections. Legal obliga-
tions of food companies to maintain food safety standards are therefore much more prominent
than the concurrent ethical principle of non-maleficence.

A less Obvious Case: Negative Health Effects of Unhealthy Food Products

Following Barnhill et al. (2014) we make the distinction between unsafe and unhealthy food.
Unsafe food in her view refers to foods that pose a risk of immediate harm (for instance food
mixed with arsenic), foods that pose a risk of harm at any level of consumption (such as
disease-carrying food) or products where the risk is induced through non-food substances (e.g.
foods containing mercury). Unhealthy food products on the other hand are those products that
significantly increase the risk of food-related health harms (such as non-communicable
diseases), but do not pose an immediate harm to health, and whose risk-attributing components
are food substances (e.g., salt, sugar, fat) (Barnhill et al. 2014).

Several public health professionals argue that unhealthy food products in themselves are a
problem as frequent consumption negatively impacts people’s health, and therefore the sales of
such products should be limited or even banned (cf. Nestle 2013). The problem with such a
position is that it overlooks non-health values and the importance of consumer choice. While
we do not dispute that health is essential and greatly valued by most people, that does not mean
it cannot be weighed against other valuable experiences. Many consumers prefer the short-
term hedonic pleasures provided by unhealthy products that are high on sugar, salt and fat,
over avoiding elevated health risks later in life (Barnhill et al. 2014; Conly 2013). Unhealthy
food products and eating practices bring pleasure in terms of taste and can be of social and
cultural value. Now, given the possibility of consumer choice in this context, appeals to the
volenti principle do make sense. So as long as people are able to freely and knowingly decide
on what they consume there is nothing wrong in selling unhealthy foods.

This does not mean we cannot say anything about the moral impermissibility of promoting
and selling unhealthy food products to consumers. The sales and marketing of unhealthy
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products would be harmful and thus morally wrong as a matter of non-maleficence if the
volenti principle is not met — which is the case if there is insufficient room for autonomous
decision-making. In the next subsection we explore in what ways consumer decision making
can be unduly influenced in the sales of unhealthy products.

Undue Corporate Influence on Autonomy

Apart from the duty not to inflict harm, the notion of respecting autonomy is central to our
more basic understandings of morality. As Beauchamp & Childress state “to respect autono-
mous agents is to acknowledge their right to hold views, to make choices and to take action
based on their personal values and beliefs”(Beauchamp and Childress 2009, p. 103). It
involves “the ability to deliberate, judge, choose and act upon different possible courses of
action in both the private and public realm” (Held 2006, p. 263). This means that infringement
of autonomy can take place both in the private realm (for instance in the market) as well as in
the public realm (for instance in politics).

In business ethics the idea of respect for autonomy is often rephrased under the header of
respect for consumer sovereignty’. This closely connects to one of the dominant assumptions
in (classic) economics, namely that consumers are rational, autonomous actors that can make
their own voluntary decisions. Corporations have to refrain from engaging in behaviour that
would violate the autonomy of the consumers (Ebejer and Morden 1988; Hasnas 2009; Sher
2011). In regular market activities this principle is connected to the idea of honest dealing,
meaning that transactions are only permissible as long as both parties knowingly and volun-
tarily consent to a deal (so indeed the idea of respect for autonomy, and the conditions of the
volenti principle do coincide). In practice this means that when engaging with consumers firms
should — at the very least — disclose all relevant information about a product in order to allow
for the other party to make a well-informed decision. In addition, they should also refrain from
unduly intervening in the decision-making process of the consumer (Ebejer and Morden 1988;
Hasnas 2009).

If firms want to engage in morally acceptable behaviour, this means that they have to
respect the autonomy of persons. The question of course is what kind of corporate behaviour
can be seen as violating autonomy in these senses? Respect for autonomy not only entails that
people have to be free to make their choice, it also implies that people have to be provided with
information and reasons to make their choices. In our societal interactions we often do not
merely provide information, it also entails persuading and influencing people. Providing
people with information and communicating this to them in a fair fashion enables them to
make their autonomous decisions. To illustrate this: we generally consider it laudable when a
company informs a customer about the properties and potential value of a product or when the
local government warns cyclists about dangerous crossings (cf. Sunstein 2016). Providing
such information allows the individual to make a proper decision.

Still in reality this process of decision making is not always respected. Although straight-
forward coercion would will hardly ever happen in normal market contexts, other forms of

* Marketers often start from a different perspective on mankind and buyer behaviour, which is one that not neatly
fits with the perspective of the homo economicus. For instance Freudian motivation theory or Veblenian theory
assert that people are also motivated by subconscious desires (freedom, sex) or by the need to conform to larger
cultural group norms (Mason 1984; Pincus 2004). We assert that while such considerations feed into the decision
making process of people and affect the way consumers make decisions, people should be able to — at least partly
—reflect on these desires and needs, weighing them in their decision to engage in specific behaviour (Crisp 1987).
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infringement on autonomy do occur often enough. People are deceived, lied to, kept in the
dark and manipulated. We briefly discuss these ways of influencing people, point out why they
are problematic and illustrate this with examples from the food industry.

Deception, Lying and Keeping in the Dark

One way in which autonomous decision-making processes can be hampered is by intentionally
controlling people’s information circumstances, leading to the creation of false or incomplete
beliefs (Carsons 2009). Following Carsons we make the distinction between lying, deception,
and keeping in the dark, as different ways in which informational circumstances can be
impaired.

Lying can be understood as the act of making statements which one does not belief to be
true (or rather, one beliefs to be false) with the intention of causing others to have false beliefs
(Carsons 2009). This does take place in the food industry when firms make unsubstantiated
claims about the nutritional value, health impact, or composition of their products. For instance
the Dutch supermarket Jumbo advertised its ‘honest cornbread’, however — unlike the name
suggested — the bread was not made of corn flour, but of regular wheat (Foodwatch 2017).

Deception is more subtle, but has the similar aim of causing another person to have false
beliefs. A company deceives a consumer when it intentionally causes the consumer to believe
something, while this something is false and the company also believes this to be false (cf.
Carsons 2009). Deception can take many forms and shapes. In the food industry we see
packaging and marketing that suggests that a product is healthy or contains a large portion of
healthy ingredients, while this is not the case. For instance Sourcy’s Raspberry Pomegranate
Vitamin Water, contains no raspberry or pomegranate, but does consist of substantial amount
of sugar. The fruit and vitamins are at the front of the pack, while the nutritional value is in
very small cryptic text at the back of the bottle (Consumentenbond 2017). By communicating
these products in such a way people are tricked into believing that they are healthy, fruity etc.

Keeping in the dark can be seen as a special way of with-holding relevant information for
how we see and evaluate products®. Rather than actively lying or deceiving someone, a person
can also refrain from telling the truth (cf. Carsons 2009). An example of this is how the
American Sugar Research Foundation (SRF) operated in the 1960s and 1970s. At that time the
general public was unaware of the dietary causes of coronary heart diseases, and the impact
sugar consumption could have on health. While research in the early 1950s already revealed
this connection, the SRF purposefully prevented this research from reaching the public,
leading a majority of people to continue to have incorrect beliefs about the negative health
effects of sugar (Kearns et al. 2016, 2018).

4 The duty to provide information has its limits within the context of the market (cf. Hasnas 2009). Firms to not
have to provide information on the exact production costs, but they have the responsibility to provide all relevant
product information, for instance information that is not publicly available such as information on the nutritional
make-up of a product or the negative effects this has on health. In order to engage in honest dealing firms should
aim to make sure this information reaches the consumer. In interfirm interaction on the other hand withholding
information can be permissible, or even necessary as it can be crucial for the survival firms to gain or maintain a
competitive advantage. The duty to provide information seems to shift depending on whether one is dealing with
consumers or other firms. This creates are paradox as firms on the one hand have to provide information, while at
the same time have to keep it to themselves in order to survive in the market. For a more elaborate discussion on
this information paradox see Blok (2018).
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Manipulation

While lying, deception and keeping in the dark are often seen as forms of manipulation, we
propose that it can also be seen as covert interference with people’s decision making processes.
Manipulation changes people’s behaviour, by sidestepping the normal process of persuasion and
is in an underhand fashion changing the way people see their options (Groen-Reijman 2018).

Drawing on the work of Sunstein (2016) and Barnhill (2016) we find two ways in which
such manipulation can be understood, namely as subversion of people’s reflective deliberative
capacities and as subversion of people’s proper nondeliberative responses. Sunstein under-
stands manipulation as actions that “do not sufficiently engage or appeal to their [people’s]
capacity for reflection and deliberation” (Sunstein 2016, p. 216). In the context of the market
subliminal and subaudible advertising might be seen as a straight-forward examples of
manipulation, while other practices such as redesigning a website in such a way that people
become more inclined to buy the more expensive product could be seen a borderline cases. For
Sunstein this type of influence is problematic as choosers did not have the fair opportunity to
make a decision of their own, due to the interference of a (hidden) manipulator. Autonomy is
infringed upon at the moment the manipulator is leading a person to make a choice without
sufficiently weighing — on the chooser’s own terms — the benefits and costs of a particular
decision. People are not being treated with respect at the moment that their deliberative
capacities are subverted (Sunstein 2016).

However, there are many choices and decisions people make that do not necessarily involve
rational deliberation and reflection. Often our responses and behaviours in the world are not the
product of our deliberative capacities, but occur emotionally and viscerally. For example, I feel
attracted to my partner, I appreciate a pop song on the radio, and I enjoy the smell of freshly
baked bread. None of these things are rational decisions, they come to me and I like them. These
are what Barnhill calls proper nondeliberative responses. These responses should not be
necessarily be understood as manipulative, for a person can reflect on them (Barnhill 2016).

In the case of advertising and sales we might argue that deliberative reflection and non-
deliberative responses go hand-in-hand: we form proper non-deliberative responses (I enjoy
the smell freshly baked croissants), we gather information (I read the price and nutritional
value of a product) and on the basis of the our non-deliberative responses and the provided
reasons and facts we engage in internal deliberation and reflection and come to a decision (I
decide not to buy the delicious smelling croissant for I want to lose weight). Arguably, it would
be impossible for us to navigate the world without relying on non-deliberative responses.
Moreover, triggering these non-deliberative responses is of course a major and well-accepted
element of common marketing strategies aiming to influence consumer choice.

Yet, these nondeliberative responses might also be flawed or improper due to undue
influence of other actors. This can for instance happen by drawing spurious relations between
products and desirable things. The tobacco industry marketed the cigarette as the torch of
freedom, appealing to a subconscious desire to be free. While it is consistent with Freudian
motivation theory to appeal to these elements, it does create a spurious relation, as smoking in
no way strengthens one’s freedom. That same thing happens when Coca-Cola in its commer-
cials tries to make a connection between drinking Coca-Cola, happiness, and healthy beautiful
people. As a result many people will first associate Coca-Cola with concepts as happy, healthy,
beautiful, rather than view it as the sugary, energizing drink that it really is. This in turn
impacts the human affect heuristic. Advertisements or campaigns can create positive emotional
responses to products, which pre-empt a careful rational decision making process. Playing on
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the affect heuristic leads people to make snap-decisions, due to their association with
desires like happiness or freedom, rather than making a well thought-through choice
(Barnhill 2016).

On this basis of the above considerations we argue that actions are manipulative when: 1)
an actor intentionally thwarts a person’s rational deliberative capacities, and this person did not
have sufficient opportunity to make a decision of his own due to this underhand interference of
another actor; and 2) an actor intentionally triggers improper non-deliberative responses in a
person that feed into his decision making process. Intentionally and covertly steering a
consumer’s practical reasoning and practical engagement with the world can be seen as
problematic, for by (partly) taking over the decision making process, the manipulator is
treating this person as both a ‘tool and a fool’ (Wilkinson 2013). In extreme cases this involves
exercising power over that person — steering his life in a particular direction, rather than letting
him determine his own desired path, infringing upon both autonomy and human dignity
(Barnhill 2016; Groen-Reijman 2018; Sunstein 2016).

Many marketing techniques involve at least some manipulation or deception — and most
consumers will be aware of that. To assume that the principle of respect for autonomy must be
upheld in the market as strict as it upheld in for instance medical ethics, is rather implausible.
Yet we have not only invoked respect for autonomy as a self-standing principle, but it is also
linked to the principle of non-maleficence via the volenti principle. In the next section we
argue that corporate actions that are in tension with both principles simultaneously can indeed
be considered morally impermissible. We illustrate how these moral tensions are present in the
sales and marketing of unhealthy foods and beverages.

Towards Conditions for Judging the Moral Permissibility of Selling
and Marketing Foods and Beverages

In the above section we established that selling unhealthy food and beverage products does not
have to be a problem, as long as the people have made a conscious and coercion-free decision
to be exposed to the health risks. Yet, current research in health psychology and food sciences
reveal that autonomous decision-making is under pressure. Our food choices and consumption
behaviour are heavily influenced by product composition, the retail and eating environment as
well as particular ways of product communication (Currie et al. 2009; Dobson and Gerstner
2010; Elliott 2015; Young and Nestle 2002). These persuasive practices are not necessarily
problematic in a market context, although they can be considered to be in a moral grey zone.
When you enter a shop or walk across the market place on a Saturday afternoon you will likely
know that entrepreneurs will try to persuade you by arguments, tap into certain biological or
social desires, influence you through sounds and images, all to ultimately invite you to buy
their product or make use of their services. Influence and persuasion are part and parcel of
market practice, and the vast majority of people are well aware of this (Beauchamp et al. 1984;
Nairn and Fine 2008; Sunstein 2016).

Sunstein (2016) points out that manipulations are a pervasive feature of human life — they
happens in our daily personal interactions, in the market, and in politics. Some are egregious
such as subliminal messaging, questionable like scaring people using pictures, while others are
mild — playing on loss aversion, changing tone of voice or using facial expressions. Yet all aim
to steer people to make certain decisions. While these practices can partially infringe upon
autonomy and human dignity, some of them are so engrained in our societal interactions — and
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this is certainly so in the market place — that it is difficult to argue that that all manipulative
instances are inherently morally problematic (Sunstein 2016).

Still, this does not mean that there are no limits to the kind of influence that food firms are
allowed to exercise on their (potential) customers. Even though (mild) manipulation is always
present in the marketplace, we hold it to be unacceptable when it steers people towards
unhealthy choices, for in that case both the principle of non-maleficence and that of respect
for autonomy are violated. More specifically: in such cases companies cannot rebut the charge
of harmful activity by appealing to the volenti principle. Below we explore under what
conditions selling unhealthy foods is morally impermissible.

Expectation of Being Manipulated

One of the elements relevant in assessing the moral wrongness of manipulation in market
contexts is the extent to which a consumer can reasonably expect to be manipulated. Taking
this expectation seriously, we have reason to consider manipulative or slightly deceptive
influences to be wrong when they happen in contexts where consumers do not expect them
to occur. Consider for example the following: my local baker is leaving his oven on all day not
because this is necessary, but because he knows that the smell of fresh products entices
consumers to buy his products. Now, suppose the baker also installs little emitters in the local
park next to the store that recreate the smell of fresh pastries, with the intention to seduce
people to visit the store and buy pastries. While there is nothing inherently wrong with ‘using’
the smell of the oven to promote sales where I can expect it, to do so in the park would be an
instance of wrongful manipulation. In the park I'm not expecting to be influenced by covert
commercial interventions or cues. In a similar vein, publishing sugar industry sponsored
articles on the importance of eating sugar in a newspaper section that looks like the regular
science section, can also be considered manipulative or deceptive (see Royal Cosun 2017).

Consumers can furthermore reasonably expect to be influenced by the taste and look of a
product. Yet, they will be less aware of specific cues in product formulation or product design,
such as size relabelling. Keeping the consumer unaware of the fact that she is steered towards
particular choices is morally problematic, and especially so if this stimulates unhealthy
choices. In short: marketing strategies and product designs that are manipulative or otherwise
undermine autonomous choice are morally wrong if used in contexts where a reasonable
person would not expect them to occur.

The Degree of Manipulation

A second factor of moral (im)permissibility is the degree of manipulation. Minor manipula-
tions are inevitable, but at some point they become morally wrong. In general one can argue
that practices that subvert people’s reflective capacities are more problematic than subversions
of proper nondeliberative responses. Subliminal advertisements or some strategic product
placements are likely to disable rational reflection and autonomous decision making. Improper
nondeliberative responses on the other hand do not necessarily infringe upon autonomy.
Creating spurious associations between a product and very attractive features, or manufactur-
ing pleasant experiences are common marketing techniques that can effectively steer choice —
but reasonable people can still reflect on what is happening. Even though I might improperly
associate Coca-Cola with world peace, or desire a product because there are attractive young
people in the commercial, I can still assess these inputs next to the product information (facts),
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or taste (proper inputs) and make my own choices. Yet the more a practice undermines our
reflective capacities, the more it is to be considered morally wrong.

We started from the assumption that ordinary morality — notably the principles of non-
maleficence and respect for autonomy — imposes restrictions on what can count as morally
permissible corporate behaviour in the food industry. Due to the specific nature of the market
context, such restrictions will be most obvious where the principles work in tandem, that is,
where there is no ground for business to justify the sale of potentially harmful products by
appeal to the volenti principle (i.e. arguing that consumers voluntary choose the products they
buy). Unsafe products should not be marketed at all, which is (generally) governed by food
law. In the case of unhealthy foods we have argued that it is morally impermissible to use
manipulative strategies in contexts where consumers will not expect them at all, or where the
strategies subvert reflective capacities to a high degree.

A Special Case: Marketing Unhealthy Food and Beverages to Children

Marketing to children is common practice in the food and beverage industry. From colourful
food and packaging designs to advertisements featuring fun fictional characters and
gamification, the range of marketing techniques is diverse and multi-faceted. And, it works:
not only do advertisements and branding successfully influence children’s beliefs and prefer-
ences about food and drinks, they also successfully affect parental purchasing (Cairns et al.
2013; Henry and Borzekowski 2011). Several scholars have highlighted these practices as
irresponsible. What is held to be most problematic is the fact that food marketing aimed at
children frequently promotes products that have a low nutritional value and are high in salt,
sugar and fat. Over the past fifteen years the promotion of unhealthy products has rapidly
increased compared to the promotion of healthy products (Dixon et al. 2017). Marketers tend
to acknowledge that these practices are criticized for these effects, but in practice they show
little willingness to refrain from engaging in child marketing (Adams 2007; Bergadaa 2007).
Yet, the principles of ordinary morality give little reason to hold these practices to be morally
permissible.

We established in the previous section that (mild) manipulation of consumers can only take
place when they are aware of the fact that they might be steered towards a particular direction
or manipulated into making specific choices. Bearing this in mind, marketing to children
provides a curious case. It is generally assumed that while children from a young age on are
able to engage in goal-directed behaviour and have specific preferences, they only gradually
develop the competence and capacities for reflective decision making (Matthews and Mullin
2015). As such children do not have the capacity to identify, expect or reflect upon manipu-
lation in sales and marketing.

While this limited autonomy of children is clearly recognized in legal and medical debates
(cf. Beauchamp and Childress 2009), these considerations do not firmly hold sway in
contemporary marketing practices. Marketing to children by now has a long tradition, not
only in the sales of child specific products (toys, games) but also in the sales of food and
beverage products. From a purely economic perspective it makes sense for firms to market to
children: children can both be current customers as well as potential future consumers.
However, taking the notion of consumer sovereignty seriously means acknowledging that
children do not yet qualify as autonomous decision makers, as they do not have the reflective
capacities to deal with all the tempting offers market players provide them with.
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Children are not yet able to (fully) discern and understand the consciously mediated
persuasive information in marketing, let alone by able to identify the persuasive intent behind
more covert marketing practices such as product placement in blogs and movies or
gamification (this is already hard for many adult consumers) (Nairn and Fine 2008;
Rozendaal et al. 2011). As a result they are easily being steered through the non-reflective
behavioural responses triggered by corporate actors. It is for this reason that marketing of
unhealthy products to (young) children can be seen as immoral and irresponsible. Not, for that
matter, because their autonomy is not respected — after all it is questionable what it means to
respect a child’s autonomy if it is not considered sufficiently capable to make autonomous
decisions at all. Yet for that reason, the volenti principle is not applicable either. Marketing
unhealthy products can thus be considered as a case of harm that cannot be neutralised by
appeal to the volenti principle.

There are two clear counterarguments to our objection to marketing to children. The first
holds that while children are not yet autonomous, marketing can enable children to become
full-fledged autonomous consumers. For instance Bergadaa points out that negative effects of
marketing should not be tackled by “banning advertising targeted at young children. The
ultimate aim is to ensure that our youth become enlightened consumers [...] it is the practice of
consumerism that exposes children to the necessary socialization process for them to develop
into aware adults.” (Bergadaa 2007, p. 1). This implies that only by being confronted by child
marketing children can learn how to become responsible consumers. However, this argument
is flawed. While there might be reasons to argue that children living in a capitalist economic
system should learn how to become critical consumers when they are adults, it seems
questionable that in order to learn this, child marketing is important or necessary. Especially
in the case of food and beverages there comes a moment that children simply are confronted
with marketing of general food products. Marketing is so permeated in contemporary business
practice, that we actually do not need child-focussed food products in order for them to learn
about marketing practices. Simply by visiting a store, walking to school or by surfing online
they are very likely to encounter Coca-Cola’s Happiness campaign or Mondeléz’s new Oreo
advertisement. Even when one would hold that youth should learn to become sovereign
consumers, they can do this through the encounters they will have with marketing of regular
food and beverage products.

A second argument that could be made is that in most households children are not the
primary shoppers. It are the parents who ultimately decide whether certain products are bought
or not — and they will normally be capable to resist the slightly manipulative forms of child
marketing. This is only partially true. Older children and teenagers will frequently buy their
own lunches at school. Here they are being influenced by specific marketing, despite them not
being sufficiently autonomous decision makers (cf. Nestle 2015). Yet even where parents
make the decisions, child marketing is still problematic due to the nag-effect or so called
pester-power. Children tend to start ask parents for the products that have been marketed to
them, thereby pushing their parents to buy these specific products for them (Dixon et al. 2017
Henry and Borzekowski 2011). Such marketing techniques are not so much a problem because
they would disrespect the autonomy of children or parents, but one can argue that deliberately
marketing products towards children to make them influence their parents, involves using the
children just as a means for corporate ends, which is a failure to respect the dignity of children.
The notion of human dignity is a fundamental presupposition that precedes our consideration
of respect for autonomy. It is generally assumed that human beings — adults and children —
have moral status and as such deserve to be treated with respect, and are to be treated as end in
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themselves and not merely as means (cf. Diwell 2011; Warren 1997). The practice of
marketing unhealthy food to children violates this rule, as children are used as a tool to push
parents to consume. Rather, parents should have a space in which they can educate their
children to let them learn how to become autonomous actors, and this space should not
interfered with for commercial reasons (cf. Paine et al. 1984).

Taking the above into account we argue that marketing unhealthy food to children and
teenagers is problematic for both reasons of harm and dignity. As children do not have
sufficient capacity for reflecting upon marketing, marketing unhealthy products to them
subjects them health harms and risks they could not perceive, expect or consent to. Further-
more, steering them to either consume or pushing to their parents to consume fails respect their
dignity. For those reasons we argue that marketing of unhealthy food and beverages to children
and youth is immoral and irresponsible.

Irresponsible Sales and Marketing of Unhealthy Food

At the start of this article we set out to find under what conditions the sales and marketing of
unhealthy food products can be seen as irresponsible. Following our analysis in the previous
sections we can identify three conditions that determine whether marketing and sales of
unhealthy food products are morally wrong:

1. the degree to which consumers are expecting to be manipulated,;
2. the degree of manipulativeness of a product, design or marketing technique;
3. the degree to which a food or beverage product is harmful to health.

The first two conditions flow from our discussions of autonomy and the volenti principle,
while the third is directly based on non-maleficence. Just like the first two conditions, the third
can differ in degree: when you are unduly steered towards consuming a single ice cone, this
would be less problematic than when you are manipulated into eating a 20,000 cal burger at
the Heart Attack Grill’.

Despite all three conditions being on a sliding scale there are specific thresholds that should
be met. Sales and marketing of harmful food products cannot take place, when: 1) it is aimed at
actors who lack the capacity for reflection; 2) actions are highly manipulative; and 3) when
products are legally deemed unsafe. This implies that the marketing of unhealthy food to
children is a clear moral wrong, while marketing unhealthy products to adults might be
permissible as long as the product is not unsafe, actions are not highly manipulative and
consumers are made aware of the possibility of manipulation®.

This has clear and arguably far reaching implications for corporate practice. If food firms
want to adhere to these minimal moral standards and engage in responsible behaviour, various

> What exactly counts as more or less unhealthy products and ingredients is not something we as philosophers
aim to discuss in this paper. This is something that should be assessed by food scientists (Lobstein and Davies
2009).

© Whether it permissible or even laudable to nudge children and adults towards a healthy choice remains a topic
of discussion. Following Sunstein (2016) we hold that such manipulation might be permissible on the grounds of
welfare, but this requires further elaboration which goes beyond the scope of this article. For a more elaborate
discussion see Bovens (2009), Conly (2012), Griine-Yanoff (2012) and Hausman and Welch (2010).

@ Springer



Food Ethics (2020)5:3 3 Page 15 of 21

(radical) changes should be made to current business practice. In the next section we conclude
the article and briefly discuss the practical implications of our findings.

Discussion and Conclusion

Adhering to the principles of ordinary morality theoretically broadens our notion of
corporate (ir)responsibility in the food and beverage industry and it has clear implications
for corporate practice. Living up the principles of respect for consumer autonomy and
non-maleficence necessitates change in how firms operate within the market as well as in
society at large.

Towards Responsible Behaviour in the Food Market

With regard to interaction within the market our findings in the first place have serious
consequences for how these firms are to deal with children and teens. When firms market to
children they use them as a tool for corporate gain, rather than as an end in themselves. The
fact that many food products that are marketed to children are unhealthy food products, makes
that the principle of non-maleficence is also infringed upon.

In order to act responsibly companies should refrain from marketing unhealthy food
products to children below the age of 12. This means that current practices such as promotion
of products through character-branding, advergaming, commercials during TV-programs for
children should be off the table. This by extension also implies that companies should rethink
setting out marketing campaigns for their unhealthy products for adults from public spaces or
institutions where there are a lot of children. Day cares, primary schools and sport associations
would be credible candidates where such marketing would be off limits.

Secondly, it also requires firms to be sensible in marketing to teenagers. As their capacity
for decision-making is more developed, the objection on grounds of autonomy is not as
straight-forward as is the case with marketing to young children. Nevertheless, the fact these
groups are still less able to engage in critical reflection, firms should clearly weigh what the
negative impact of selling specific product to teenagers might be. It could for instance mean
that firms still decide not to market or even sell certain products to adolescents. A practical
example of this would be the decision of supermarkets to stop selling energy drinks to
teenagers, because of the negative health effects (Kindelan 2018; Pieters 2018).

Our findings also impact how unhealthy food products are to be sold and marketed to
adults. We have shown that impairing the information circumstances is morally dubious and
that manipulation is only permissible under specific conditions. This provides the basis for
several recommendations for corporate practice.

First and foremost firms should refrain from making health claims that are false. One cannot
claim or suggest a product has certain healthy properties while this is not the case, like for
instance Kellogg’s did when claiming that their Rice Krispies were enhancing the immune
system (Young 2010). In addition, firms can no longer keep people in the dark about what is in
their products. They ought to make clear what the consequences of continued consumption can
be when such knowledge is not publicly available.

Second, firms have to closely monitor whether an advertisement or product design might be
deceptive. They should refrain from providing information in such a way that it is likely to
cause faulty beliefs about the product. This for instance holds for products labels or
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commercials that suggest that a particular kind of ingredient is the main component (e.g. fruit,
wholegrains etc.) while this is only a fraction of the entire product. So rather than putting a
strawberry on the packaging when the product itself contains only 1% strawberry, it would be
more truthful to add the line ‘with strawberry flavour’, doing more justice to actual content of
the product - and reducing the odds of the consumer construing false beliefs.

While the above two elements are also clear candidates for governmental regulation, our
final recommendation focusses directly on the firm, as we hold that in marketing to adults
firms ought to operate in a prudent manner. Given that not all adult consumers are alike and
equally capable of the assessing corporate manipulation, the most responsible thing to do
would be to resist from engaging in manipulative behaviour in the first place. This especially
holds when there are also other actions available that trigger the consumer’s deliberative
capacities and/or his proper nondeliberative responses. Should firms decide to engage in
manipulation they should at the very least stay clear of highly manipulative tactics and make
the consumer aware of the fact that they can be steered towards certain consumption patterns,
both through the product, as well as by the consumption environment.

Rethinking the Food industry’s Involvement in Politics and Scientific Research

Having addressed several issues in the market, important questions still remain on the
(im)permissibility of activities of food firms that take place outside the sphere of the market.
The food industry is often scrutinized for its impact on politics and scientific research, such as
lobbying against public health regulation or disputing scientific consensus on the impact of
unhealthy food (Bateman-House et al. 2017; Bedker et al. 2015; Kurzer and Cooper 2013;
Oreskes and Conway 2010; Tselengidis and Ostergren 2019).

Whether these activities are irresponsible are up for debate, as there is no consensus on the
role corporations allowed to play in politics or in the pursuit of science (cf. Claassen and
Gerbrandy 2018; Hussain and Moriarty 2018; Wettstein and Baur 2016; Tempels, Blok, and
Verweij 2017). If we want a full and inclusive answer to the question what kind of behaviour
of food firms in regard to public health is morally (un)acceptable, the food industry’s impact on
politics and scientific research should be assessed.

The notion of ordinary morality could well be a relevant starting point for such a reflection. If
firms have the responsibility to respect people’s autonomy both in their capacity as consumer, as
well as in their capacity as citizens, this means that interfering with processes that enable people
to deliberate and determine the collective ends of their society could be seen as violating citizen
autonomy (cf. Groen-Reijman 2018; Held 2006). Hence when food corporations engage in
behaviour that obscures facts about healthy consumption and even try to sow doubt about
scientific consensus, this has a negative impact on the way in which citizens are able to
deliberate about public policies, and in turn has detrimental effects for public health.

It goes beyond the scope of this particular article to discuss this in detail. Whether this
behaviour is morally wrong and what the boundaries of political and social activities in the
food industry could be, deserve to be addressed in future research.

Concluding Remarks
At the start of this article we set out to discuss what corporate irresponsibility in the food industry
with regard to public health could entail, and we wondered specifically what could be the moral

challenges in the sales and marketing of unhealthy products. We have argued that basic principles
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from ordinary morality, namely non-maleficence and respect for autonomy, provide moral guidance
in how food firms ought to behave, both within the market as well as in society at large.

Our subsequent analysis revealed that there are clear moral minimums firms need to adhere
to when producing, marketing and selling unhealthy products. The food and beverage industry
is to refrain from marketing unhealthy food products to children and should reconsider
marketing unhealthy products to adults. They are to take into account a) the manipulativeness
of their marketing techniques, b) the degree to which consumers are able to identify possible
manipulation and c) the possible negative impact (over)consumption of their product will have
on public health. Not taking into account these basic conditions results in actions that are
morally wrong and irresponsible. Our approach provides a basis for identifying what the food
industry should no longer do in the sales of unhealthy products, shows what kind of behaviour
would be more prudent, and points out that major changes in the industry are necessary.

Still our analysis is but a first step into getting a better understanding of the kind of
responsibilities firms in the food and beverage industry could have, and how these could take
shape in corporate practice. This article provides a generic normative analysis of (im)permissible
corporate behaviour within a market context and as such our reflections are not without limita-
tions. We were not able to take into account elements such as specific corporate concerns within
different sectors of the food and beverage industry, cultural differences in food practices within
different regions or countries, or the role firms and other societal actors play in the creation of an
obesogenic environment (Barnhill et al. 2014; Chaput et al. 2011; Garst et al. 2017; Tivonen 2017).
As such relevant research questions still remain and deserve to be taken up in future research.
Only by also assessing concrete practices in the industry, analyzing perceptions of corporate
responsibility within food firms and reflecting upon different food practices in different countries
and cultures within a context of increasing obesogenic societies can we get a full grasp of what
corporate responsibility for public health can entail.

This article makes a first contribution to furthering this understanding, as we make clear
that only by adhering to ordinary morality can firms in the food and beverage industry move
towards responsible behaviour, and contribute to a society in which freedom and well-being is
respected. It provides a stepping stone for the development of a sophisticated and more
encompassing research agenda on what corporate responsibility for public health in the context
of the food industry could entail.
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