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Abstract
This thesis aims to find how the European Union is able to create tobacco regulations,
what the nudges are in the Tobacco Advertising Directive (TAD) and the Tobacco
Products Directive (TPD) and if these nudges can be improved based on scientific
research.
To find the answers regarding these topics, research questions and subjects are
formulated. The first chapter aims to research the way the European Union can create
tobacco legislation. Here is shown that with the use of Article 114 of the Treaty on the
Functioning of the European Union, the European Union makes court accepted health
affecting legislation. The second chapter tries to find what nudging is and what nudges
are present in the Tobacco Advertising Directive and Tobacco Products Directive. Here
the history of nudging is briefly displayed, and nudges are explained to be behaviour
altering cues that can be used to guide people to a decision. There is a list with five
points that form the taxonomy of a regulatory nudge. This list is used to separate the
nudging articles in the TPD and TAD, namely article 3, 4 and 5 of the TAD and article 9,
10, 11, 12 and 13 of the TPD nudges. The third chapter connects the law to relevant
studies on the nudges of the TPD and TAD. The boundaries of the nudges, the size of the
health warnings in the TPD and the absence of limitations on branding and
advertisement in tobacco in particular, are linked to research on if these boundaries
would be an effective intervention and on how they could improve effectiveness.
Concluding that the EU can and has created health law on the basis of its single market
powers, even though it has no conferred powers to create health regulations. These
health-affecting regulations however cannot have health as their main goal. Secondly, it
is found that a nudge guides a person’s choice without restrictions. It can be used as a
regulatory tool and was made popular by Thaler and Sunstein. The TAD articles 3, 4 and
5, and TPD articles 9, 10, 11, 12 and 13 are nudging articles. Nudging as a regulatory tool
evokes widespread ethical and moral criticism. Lastly, it is concluded that nudging
people works, and regulatory nudging can work as well. The nudges in the TPD and TAD
are likely to have a positive impact on health as they are now, but can be made more
effective. The chapter shows that this can be done by limiting packaging advertisement
and including limits for tobacco branding, and requiring a larger size graphical and
textual warning on the packaging of tobacco products.
To further extend the knowledge and make more specific recommendations for
improving the nudges in both directives, research on the nudges of the implemented
directives needs to be preformed in the European Union member states. It should be
researched how the directives are transposed and what boundaries there are in national
law, which can lead to more specific recommendations.
The EU should create new tobacco legislation with requirements for larger sizes of
textual and graphical warnings, and create fewer possibilities for the branding of
tobacco. This is to be achieved by formulating a new directive, or by influencing member
states to create their own implementations.
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Introduction
As a student with a packaging related background, the idea of what the effect of the
gruesome pictures portrayed on cigarette packages caught my attention. These very
noticeable and to some extend fearful and extreme images evoked thoughts about the
necessity, the use and their effect. Also contributing to this interest was the article of
Alberto Alemanno (2012); ‘Nudging smokers’, which was given as interesting reading
material. The ideas in this article about nudging, the new European tobacco legislation,
and the European Union’s right to create health law were what sparked my interest yet
once more. These interests formed the personal background for this thesis.
This research is divided into 4 segments with separate research questions. The first
chapter takes a small step back from the actual tobacco law, and tries to find clarity on
the subject of the EU competences and on how health law could be created under the
European Union (EU) flag. This is done by exanimating the legal background of two of
the most prominent pieces of tobacco legislation. Tobacco related legislation could be
placed under health, which is not one of the EU competences. The European Union
rather has a supporting role to the member states in this matter1. Because the ability to
act in the matter seems absent and not conferred to the EU by treaties, this raises
questions on how the EU manages to create tobacco regulations.
The second chapter defines what nudging is, and what elements a nudge includes. After
that, research is done to the nudging aspects of two of the most prominent tobacco
related pieces of legislation, the Tobacco Advertising Directive (TAD) and the Tobacco
Products Directive (TPD). Critique on nudging, and worries of scholars in the field of
nudging are included as well to come to well founded conclusions and
recommendations.
Chapter three combines the two previous chapters towards possible recommendations.
It explores what boundaries the nudges have in the law, by delving deeper into the TAD
and TPD. To find to what extend the nudges are able to influence the consumer, the
possibilities of nudging are compared to the actual nudges. Specifically trying to find
relevant research of the in chapter two found nudging aspects, to see if behavioural
science suggests that improvements can be made.
The fourth segment concludes the chapters and describes recommendations for
improvement of the TAD and TPD.

FAQ on the EU competences and the European Commission powers.
http://ec.europa.eu/citizens-initiative/public/competences/faq?lg=en
Last access date: 9-01-2018
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The nudging aspects of the TPD and TAD might hold a key factor in helping people cease
smoking, and make them think about the consequences of smoking more thoroughly. By
informing people and helping people quit smoking, the nudges could possibly help with
reducing the number of smokers in the EU and lowering the number of smoking related
illnesses. This thesis can help reduce the cost on, and increase, the health of the
European society by better understanding the nudges and providing recommendations
for improvements of the TPD and TAD.
The field of nudging and regulatory nudging has been a much debated subject in the
recent years. Articles on nudging, the effect of nudging, regulatory nudges and nudging
critique are some of the subjects discussed related to the field. Although aging to almost
ten years old by the time of writing, ´Nudge: Improving decisions about health, wealth,
and happiness´ by R. Thaler and C. Sunstein (2009) still remains one of the most
important sources of information on nudging. The book first introduces the term
nudging to the general public, and is the outcome of earlier work of both the authors on
the seemingly contradictive libertarian paternalism way of thinking and new ways of
taking (government) action. These ideas on governance led to increased interest and
action from several governments worldwide. The years after the book first was
published, articles and books were written to try and better understand nudging and its
possibilities. Most of them use the Thaler and Sunstein’s book as starting point. The
taxonomy of a regulatory nudge is examined by L. Bovens (2008) in ´The ethics of
nudging´ and used by A. Alemanno in 2012 in his work ‘Nudging Smokers, The
Behavioural Turn of Tobacco Risk Regulation’. Alemanno continues his contribution to
the subject, connecting the legal and behavioural subjects in his work ‘Nudge and the
law: A European perspective’ of 2015. Nudging evokes scientific interest by the
possibilities it holds, but people may react to it strongly as well, as they feel their own
ability to make choices is at risk, and a fear of being guided by a possibly malicious
government. This makes the subject much debated and creates a large amount of
articles and books. Almost a decade after the publishing of Thaler and Sunstein’s book,
works of A. van Aaken (2015) ‘Constitutional Limits to Paternalistic Nudging: A
Proportionality Assessment’, K. Mathis (2016) ‘Nudging - possibilities, limitations and
applications in European law and economics and Benartzi, Shlomo, et al. (2017) "Should
Governments Invest More in Nudging?. all debate the full possibilities and limits of
nudging, with nudging as a government tool in mind. The debate resulted in a lengthy
list of articles and books related to the respective nudges of the TPD and TAD and the
effect of the nudges, as well as critique on nudging.
This thesis uses this vast amount of literature on nudging and tries to apply the
knowledge on the tobacco nudges used in the EU. In particular the 2003 Tobacco
Advertising Directive and the 2014 Tobacco Products Directive are studied. After finding
the nudges in both directives, the goal of this thesis moves towards finding answers to
the question of how effective and useful for society these nudges are. With the ultimate
goal of writing recommendations for future improvements of tobacco law in the
12

European Union. As portrait before, this thesis consists of four chapters. To be able to
make recommendations in the fourth chapter, in the first three chapters the following
questions/subjects are researched:
- 1: What possibilities exist in the EU to create tobacco and health law? Which tries to
find the answer to the question of how the EU makes health/tobacco law;
- 2: What is a (EU tobacco) nudge? With sub-questions on what a nudge is, when
governments could make use of the nudging technique and what nudges are embedded
in the TPD and TAD;
- 3: When does tobacco nudging work? The research question aims to connect the law to
relevant studies on the nudges of the TPD and TAD. Meaning the found nudges are
examined and compared to relevant studies with the goal of getting knowledge on the
effectiveness and probable improvements to the directives.
In that same context relevant nudges are examined, so deliberated recommendations
can be made. The research performed will be a literature research. Comparing the
written law with relevant scholars’ interpretation of what a nudge would comprise of
can lead to finding the TAD and TPD nudges. The outline of these nudges, the boundaries
that are set in the law of these nudges, will then be compared to studies on the effect and
effectiveness of nudges. This will lead to recommendations to improve the TPD and TAD
nudges.

Reading guide
In chapter one the thesis portraits the way in which the TAD and TPD tobacco directives
are created. It further tests the legitimacy of the EU in the matter, as there seem to be
limited powers available for the EU in the field of public health.
The second chapter is about nudging, and the nudging aspects in the TAD and TPD. The
directives are both examined and compared to the boundaries of what would make
something a nudge.
Chapter three takes the nudges found, and examines these more thoroughly. With the
text of the TAD and TPD, the limits of the nudges are compared to studies performed,
with the aim to discover what makes the relevant nudges work.
Chapter four, or the conclusions and recommendations part of the thesis, follows the
outcome of chapter one, two and three and it is in chapter four that these previous
chapters are combined to make recommendations towards more effective nudges for
the EU.
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1. What possibilities exist in the EU for creating tobacco/health
related law?
1.1 Introduction
This chapter tries to answer the question: What possibilities exist in the EU to create
tobacco and health law? For this purpose the abilities of the EU to make health law are
examined, and the way the EU has made regulations on tobacco are described.

1.2 The European Union and tobacco
Since the 1980s the EU has had regulations on tobacco, with the purpose to increase the
health of its citizens. This arose in the wake of research preformed in the field of the
negative health effects of smoking, and the spread of this knowledge on the dangers of
smoking among the citizens of the EU. The negative effects of tobacco were known
before, but the regulatory steps taken in the 1980s were an important milestone of the
European Union in the area of tobacco regulation2. The next even bigger step was taken
in 2003: the signing of the treaty designed by the Framework Convention on Tobacco
Control (FCTC) in Geneva, on the 16th of June of that year. This treaty was the first
World Health Organisation (WHO) treaty to, among others, include international binding
rules on prevention, advertising, taxation, promotion and product regulation for tobacco
products3. The treaty legally binds the EU to enforce aspects of its own health policy on
tobacco4, which are made following the guidelines of the FCTC treaty. With these steps
taken in the field of tobacco, and consequently concerning public health, the EU
commission oversteps or at least comes close to overstepping its treaty based
boundaries in what could be seen as an attempt to expand its own legislative authority5.
In the years after 2003, the EU has created several pieces of legislation influencing
tobacco trade and with that also public health. At the time of writing (September 2017Februari 2018), the EU public health policy on tobacco comprises of several pieces of
regulations. Among these are:
- Regulations banning tobacco related subsidies.
- Tax regulations, making special high tax rates possible to improve public health:

https://theconversation.com/what-the-eu-has-done-to-take-on-big-tobacco-58941.
EU and big tobacco.
3 http://europa.eu/rapid/press-release_IP-03-847_en.htm?locale=en. The press release
of the signing of the FCTC treaty.
4 https://ec.europa.eu/health/tobacco/policy_en. EU tobacco policy.
5 Duina, F., & Kurzer, P. (2004). Smoke in your eyes: the struggle over tobacco control in
the European Union. Journal of European Public Policy, 11(1), 57-77.
2

14

Directive 2010/12/EU on excise duty on tobacco6.
- Regulations banning cross-border tobacco advertising and sponsorship:
Tobacco Advertising Directive (2003/33/EC)7.
- Tobacco Products Directive (2014/40/EU), which provides legislation on
flavoured tobacco and emplaces health-warning requirements. These healthwarning regulations give guidelines on the minimum dimensions of the warnings,
how the warnings should be installed, where and how warnings need to be
present, and the directive emplaces a ban on promotional and misleading
elements in tobacco product packages8.

1.2.1 Nudging
The Tobacco Products Directive and the Tobacco Advertising Directive are two good
examples of how the EU tries to influence the public using the so-called nudging
technique. The technique used in parts of both directives influences the EU citizens not
by restrictive measures, for example rules on what a subject to the specific law you can
or can not do, but with a relatively new regulatory technique known as nudging. This
technique can best be described as a regulatory tool, which is in-between strict
governance and self-regulation. In this aspect, strict governance would be more or less
regulations/rules on what you can and can’t do. Self-regulation would be a free choice
for citizens in what they do. Nudging would fall in between these somewhat opposites9.
The technique of nudging is further discussed in chapter 2: ‘What is nudging, nudges and
what are their supposed effects?’. However, there is a question that needs to be
answered first, namely: what possibilities exist in the EU to create tobacco and health
related law?

1.3 EU competences and its citizen’s health
Within the EU, there has been much debate over if the European Union governance
bodies have anything to do with its citizens health. The EU Treaty on the Functioning of
the European Union (TFEU) gives some clarity on the subject, but also seems to be
contradicting itself at other times. To begin with what would seem to be a clear division
https://ec.europa.eu/health/tobacco/other_en . Public health policy, Tobacco,
explenairy page on minor EU activities regarding tobacco relevant regulations. Last
access date 03-08-2017.
7 https://ec.europa.eu/health/tobacco/advertising_en . Public health policy, Tobacco,
explainery page Tobacco Advertising Directive. Last access date 03-08-2017.
8 https://ec.europa.eu/health/tobacco/products_en . Public health policy, Tobacco,
explainery page Tobacco Products Directive. Last access date 03-08-2017.
9 Thaler, R. H., & Sunstein, C. R. (2003). Libertarian paternalism. The American Economic
Review, 93(2), 175-179.
6
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of competences, part one: Principles, Title 1: Categories and areas of Union competence,
Article 6 reads:

‘ The Union shall have competence to carry out actions to support, coordinate or
supplement the actions of the Member States. The areas of such action shall, at
European level, be:
(a) protection and improvement of human health; ’
Following the words of the treaty, the EU would have a supportive and supplementing
role when it comes to public health. Furthermore, in Article 168 of the TFEU, it is stated
specifically that health care is the responsibility of the member states of the EU. And it is
mentioned in part one and two of Article 168 that the EU has a supportive and
complementing role, meaning that the EU does not have a constitutional competence
when it comes to influencing health care within its member states. However, the
activities undertaken within the field of citizen health (disease prevention, hospital
services, goods used etc.) are all subject to EU law and policy when goods and services
are traded, and when people move or undertake any border crossing action within the
EU. In Articles 24, 45, 49 and 56 of the same TFEU, this legal authority is conferred to the
EU10. These articles make that the EU, while not primarily in charge of health policy in its
member states, does have tools to influence it greatly. To complicate the matter, in
Article 168 of the TFEU, public health is addressed. It states:

‘ Union action, which shall complement national policies, shall be directed towards
improving public health, preventing physical and mental illness and diseases, and
obviating sources of danger to physical and mental health’’
Here the complementing role is stated once again. Also, in more than one part of the
article, the Union is named as a supporter of member states when it comes to health.
This means that the EU has to provide support for its member states to achieve a high
standard of public health, but also that the EU:

‘May also adopt incentive measures designed to protect and improve human health’
This gives an unclear image of who can act when11. These articles form what Fritz W.
Scharpf (2002) describes as a ‘constitutional asymmetry’ for the EU. This means that
Mossialos, E. (Ed.). (2010). Health systems governance in Europe: the role of European
Union law and policy. Cambridge University Press.
11 Konstadinides, T. (2009). Division of powers in European Union law: the delimitation of
internal competence between the EU and the member states (Vol. 66). Kluwer Law
International.
10
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they promote a social (health) goal and an internal market functioning goal, but that the
EU does not have equal power on these two separate subjects/goals12. Maintaining and
improving the internal market functioning is a clearly defined competence of the EU, set
in several treaty articles, with most prominent being Articles 26 and 114 of the Treaty
on the functioning of the European Union (TFEU). The same competences are not given
via treaties on health policy, leading to the so-called asymmetry: the EU tries to act with
similar power, but does in fact has very different conferred powers and with that, very
different capabilities to do so.
This causes difficulties for the EU. The EU has a desire to develop and promote its own
health policy and gain regulatory authority in public health13, in which tobacco is
included. Given that the small group of Non Communicable Diseases (NCDs), including
cardiovascular diseases, cancer, chronic respiratory diseases, diabetes and mental
disorders, account for approximately 77% of the disease burden and 86% of deaths in
the EU region14, a health policy on the subject of tobacco is an important aspect in
increasing health in the EU’s member states.
So is it within the EU’s competences to create regulations that influence citizens’ health
and health related behaviour? The short answer would have been: not primarily. It is
mainly the responsibility of the European Union member states. But the importance of a
EU backed program to improve its citizens’ health is clearly a desirable undertaking, as
this would be an improvement of EU citizen health and would mean a reduction of
health related costs in the EU. To fulfil the goals of the policy on tobacco/smoking, the
EU lawmaker developed several legislative pieces of text, which are not based on public
health goals but on internal market improvement for reasons described earlier.

1.4 What procedure could be used to create health affecting legislation/tobacco
law?
To find how the EU is able to make health-regulating law without the competences for it,
the Tobacco Advertising Directive and Tobacco Products Directive are closely examined.

Scharpf, F. W. (2002). The European social model. JCMS: Journal of Common Market
Studies, 40(4), 645-670.
13 Duina, F., & Kurzer, P. (2004). Smoke in your eyes: the struggle over tobacco control in
the European Union. Journal of European Public Policy, 11(1), 57-77.
14 http://www.euro.who.int/en/health-topics/noncommunicable-diseases . WHO
numbers on but not limited to tobacco related deaths and disease burden. Last access
date 25-09-2017.
12
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1.4.1 The Tobacco Advertising Directive and Tobacco Products Directive goals and legal
base
The TPD and the TAD are examples of how the EU lawmaker is able to make healthaffecting regulations. In the preamble of both Directives the goal of the regulation is
portrait.
For the Tobacco Products Directive the goal of the regulation is:

‘In order to facilitate the smooth functioning of the internal market for tobacco and
related products, taking as a base a high level of protection of human health,
especially for young people, and to meet the obligations of the Union under the
WHO Framework Convention for Tobacco Control (‘FCTC’).15’
And for the Tobacco Advertising Directive, the scope of the directive is:

‘ 2. This Directive is intended to ensure the free movement of the media concerned
and of related services and to eliminate obstacles to the operation of the Internal
Market.16’
Both make clear that the primary goal of the Directives is ensuring a properly
functioning internal market. With the TPD adding that the directive also helps the EU
with the need for fulfilling the obligations towards the FCTC agreement.
In the TAD, the Treaty Establishing the European Community (TEC) is used as the base
on which the directive is built. Specifically Articles 47(2), 55 and 95 are named as the
justification of the directive.
Article 47(2) is part of the treaty’s chapter on the Right of Establishment. It specifies
that the Council has to provide legal support for ’the taking-up and pursuit of activities
as self-employed persons’. Article 55, the treaty’s section on Services, states: ‘The
provisions of Articles 45 to 48 shall apply to the matters covered by this chapter’. This
ensures that the rights described in the chapter covering the Right of Establishment also
are applicable for the Services Market in the EU. Article 95 has more direct relations to
the objective of the TAD. In the chapter of Approximation of Law, Article 95 provides
the EU with powers to regulate the internal market. Articles 47(2) and 55 are part of this
market, and are therefor mentioned for completion of the Directive. The article gives
further elaboration of the legislative powers the EU has regarding the internal market,
for which the establishing and function regulatory powers were conferred to the EU
15
16
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(read in the treaty: community) by Article 2 of the TEC treaty. The articles mentioned,
emphatically make the directive an internal market regulation directive primarily. The
goal of the TAD is market regulation, and the articles mentioned and used to provide the
legality and legal background of the directive, provide the EU the right to regulate said
internal market.
In the preamble of the directive, the internal market is said to profit from the levelling of
the regulatory playing field. This is a viable point that has been proven, tested, and used
by numerous trade agreements. The trade agreements all aim to minimize the
differences between nations and to improve (international) trade by lowering the
barriers, Otherwise these barriers would complicate and/or make trade more costly.
The TPD uses the TFEU as a legal basis. The TFEU was created after the failed
ratification of the European Constitution Treaty, which in turn led to the birth of the
Lisbon Treaty. Within the Lisbon Treaty, the Treaty on the European Union and the
Treaty on the functioning of the European Union were embedded17. In TPD Articles
53(1), 62 and 114 of the TFEU are used to justify the directive’s need. These articles are
effectively replacing the old TEC articles used for TAD, Articles 47(2), 55 and 95. The
Articles 47(2) and 55 serve the same purpose as the TEC predecessors: including the
services and self-employment aspect into the regulation. Article 95’s replacement,
Article 114, is considered the most important Article of the TFEU when providing a legal
base for the creation of relevant internal market regulations.

1.4.2 The legal authority of Article 114
With Article 114 being a residual provision, it provides legislative power when other
treaty articles do not have specific powers in the field. If an article deals with a subject
specifically, for example Article 91 should be used for regulations in the field of
transport, Article 114 cannot be used creating regulations in that field18. This gives some
boundaries to the article. But by providing a confined set of boundaries in which the
article cannot be used, it also creates a vast area in which the article can have legal
authority.
The main interpretation for Article 114 comes from case C-376/98 Germany v
Parliament and Council (Tobacco Advertising) (200) ECR I-8419, also known as Tobacco
Advertising I. In Tobacco Advertising I, the European Court of Justice (EUCJ) annulled a
proposed directive for exceeding the legal power the EU was conferred.

Piris, J. C. (2010). The Lisbon Treaty: a legal and political analysis. Cambridge
University Press.
18 Craig, P., & De Búrca, G. (2011). EU law: text, cases, and materials. Oxford University
Press.
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The directive proposed and annulled in Tobacco Advertising I, aimed to restore equality
between member states regarding possible tobacco related sources of revenue,
distorting competition and the free movement of goods. For example, a company in one
state could advertise its tobacco produce, but in other states this was prohibited. This
resulted in possible sources of income for companies in one state, while other tobacco
companies did not have the same opportunities in other EU states. This was leading to a
competitive (dis)advantage between tobacco sellers in different EU member states. This
was one among several cases of inequity the directive aimed to solve.
There were a few cogent objections put forward, including the claim that distortion of
competition was negligible in fields the directive tried to adress. Another objection was
that the directive went too far, it would impact markets or produce that have trivial
interstate trade. This led to believe that the directive was a disguised health protection
measure. Something that was not only not included in Article 114, but is in fact
restricted by Article 168, subpart 5 of the TFEU which excludes harmonising measures
from Union public health measures19.
The EUCJ gives its thoughts on what the scope of Article 114 can include:
- Implementations have to contribute to removing trade obsticales or distoritions
of competition.
- Article 114 can only be used with restraint, and only when in-equalities
between laws are ‘appreciable’. If not, all differences between member state laws
could be used to create legislation as these inconsistencies frequently harm trade.
Without this, Article 114 would be open-ended, giving the Union more power
than is conffered to by its member states.
- Possible trade complications can be prevented by harmonisation of law, but
only when future complications are likely.
The court’s adjudication does not only give an explanation of the scope of Article 114,
the use of Article 168(5) is taken in consideration as well. It is given that an impact on
public health can be made, if there is in fact a measure that improves competition and
trade. Article 168(5) is only a ban when the measure is one of public health, and not
when a public health harmonisation is intergraded in an internal market regulation20.
This court ruling in Tobacco Advertising gives a good overview of the field Article 114
measures need to be in if they want to be righteous. Also Article 114 does not give the
general power over market regulation, the Union argued it had21. Although useful for
understanding the usability of the article, there are comments to be made on the
judgement. One of the most troubling being that the EUCJ created a drafting guide for
Weatherill, S. (2014). Cases and materials on EU law. Oxford University Press, USA.
Chalmers, D., Davies, G., & Monti, G. (2010). European Union law: cases and materials.
Cambridge university press.
21 Wyatt, D. (2007). Community competence to regulate the internal market.
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regulation using Article 114. For as long as the proposed regulation stays within the
borders of the requirements set out by the Court, provided it is written well, it can be
applied. Providing nearly unlimited power, within its limits. This is not only the
workings of the Tobacco Advertising case, but is also empowered by the imprecise
definitions of competence in the EU treaties22. These comments have not yet led to
changes in the conferred powers the Union enjoys.
Further elaboration on the legal basis of Article 114 is given by other pieces of EU case
law. There are a number of cases following Tobacco Advertising I, that give a perspective
on the recruitments and legal authority provided by Article 114. In Case
C-380/03 Federal Republic of Germany v European Parliament and Council of the
European Union, known as Tobacco Advertising II, Germany contested the new Directive
2003/33/EG. One of the main reasons for contesting was that the directive has the same
intend and legal basis as the in Tobacco Advertising I annulled Directive 98/43/EG,
which was annulled for not being within the EU’s legal authority. However, in Tobacco
Advertising II the Court ruled that there was sufficient basis to now use Article 114 as a
legal basis. In the words of the Court:

‘… that when there are obstacles to trade, or it is likely that such obstacles will
emerge in the future, because the Member States have taken, or are about to take,
divergent measures with respect to a product or a class of products, which bring
about different levels of protection and thereby prevent the product or products
concerned from moving freely within the Community, Article 95 EC authorises the
Community legislature to intervene by adopting appropriate measures…’.23
And furthermore, the court deems that the influence a regulation has on public health
can not be used as reason for an annulment. It can be allowed when the main goal of the
regulation is fulfilled, and a possible side effect would be to influence public health. The
Court’s words regarding the matter:

‘The Court has also held that, provided that the conditions for recourse to Article 95
EC as a legal basis are fulfilled, the Community legislature cannot be prevented
from relying on that legal basis on the ground that public health protection is a
decisive factor in the choices to be made…’24

Weatherill, S. (2011). The Limits of Legislative Harmonization Ten Years after
Tobacco Advertising: How the Court's Case Law has Become a Drafting Guide. German
LJ, 12, 827.
23 Case C-380/03 Federal Republic of Germany v European Parliament and Council of
the European Union
24 Ibid 23
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Another case similar to Tobacco Advertising II, is case C-547/14 Philip Morris Brands
SARL, Philip Morris Ltd, British American Tobacco UK Ltd v The Secretary of State for
Health. This case confirms the views in Tobacco Advertising II on how Article 114 must
be interpreted and can be used. During the case it was argued that Directive
2014/40/EU, on the approximation of the laws, regulations and administrative
provisions of the Member States concerning the manufacture, presentation and sale of
tobacco and related products and repealing Directive 2001/37/EC, is invalid. One of the
points brought up is that Article 114 does not have the legal base for the directive. The
court in this case ruled that the differences between the member states do provide for a
legal basis for the directive:

‘…while a mere finding of disparities between national rules is not sufficient to
justify having recourse to Article 114 TFEU, it is otherwise where there are
differences between the laws, regulations or administrative provisions of the
Member States which are such as to obstruct the fundamental freedoms and thus
have a direct effect on the functioning of the internal market…’.25
Furthermore, the court has decided that the directive fulfils the legal requirements
provided by the court for regulations made with Article 114 as a legal base.
This concludes that Article 114 can be used as a legal base for internal market
regulations, and can have effects on public health. The court allows these regulations,
under certain conditions, and deems the effect on public health as a side effect that does
not form a strong enough argument to annul regulations on. The TPD and TAD do fulfil
the needs that the court requires to make regulations using Article 114, proving that the
Union can use the Article 114 as a legal base26. This is proven even more so by relevant
EU case law as described earlier. With the approval of the Tobacco Advertising Directive
and later on the Tobacco Products Directive, the European Court of Justice gave the EU
chances to effect public health, whether or not as a formal goal, with the relatively new
regulatory technique of nudging. The TAD takes tobacco advertising materials out of the
public’s sight. By doing so instead of restricting the choice of the consumer, the TAD
directive makes for a good example on how the regulatory style of nudging is used. By
taking tobacco sightings out of people’s daily lives, people receive less cues and are less
likely to smoke27. Further explanations on nudging and what nudges are used in the TPD
and TAD are described in chapter 2.

Case C-547/14 Philip Morris Brands SARL, Philip Morris Ltd, British American
Tobacco UK Ltd v The Secretary of State for Health
26 Ibid 17
27 Regulating, N. (2011). Judging nudging: can nudging improve population
health. Bmj, 342, 263.
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2. What is nudging, nudges and what are their supposed effects?
Introduction
In this chapter of the thesis questions about what a nudge is, what its supposed effects
are and which nudges can be found in the TPD and TAD EU tobacco directives are
answered. To do this, the idea behind nudging is portrait, the definition of a legislative
nudge is determined and both the TAD and TPD are examined to find the articles in the
directives that would qualify as nudges.

2.1 The idea of nudging
A person might believe and know that an act is harmful, or considered less healthy, but
this might not change his or her behaviour anyway. This can be so because the person
values a current benefit over long-term benefit. Or it can be a more automatic, unintentional act. The situation described portraits a clash between what a person values,
and the way he behaves28. This clash and why a person believes one thing, but acts
another way, can be explained by the dual process of reasoning theory formed in
psychology. This is a theory which opts that people work with a two-way system when it
comes to reasoning and the then following behaviour29. Here the idea of a ‘implicit’ and
‘explicit’ reaction has taken shape.
This two-system theory of human behaviour is explained by differed behavioural
scholars for some time now, as does Daniel Kahneman in different works. One of these
works is Thinking, Fast and Slow (2011), which might be his best-known work on the
subject. Kahneman gives clear examples of what the two-system theory is composed of,
using the jargon of two psychologists, Keith Stanovich and Richard West, who
introduced the terms system 1 and system 230.
Kahneman (2011) describes that a human’s decision arises as the result of two different
ways of making decisions: system 1, which is more or less a reaction that does not
require much cognitive thinking and system 2, which is used for thinking exercises that
do require more cognitive abilities.
System 2 is used for the more demanding mental exercises, the deeper thought
processes. It is being associated with concentration and the subjective experience of
Regulating, N. (2011). Judging nudging: can nudging improve population
health. Bmj, 342, 263.
29 Strack, F., & Deutsch, R. (2004). Reflective and impulsive determinants of social
behavior. Personality and social psychology review, 8(3), 220-247.
30 Kahneman, D. (2011). Thinking, fast and slow. Macmillan.
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agency, and is used when one has to calculate a more complex math problem for
example31. It draws from a person’s cognitive ability, for perception and judgement of
situations. These cognitive abilities however, are finite and bound to a certain maximum.
Traditionally, information-providing campaign strategies for raising awareness for a
certain danger or benefit are often targeted at this system. They are aimed at changing a
person’s believes or try to motivate the person with promises of future well-being in the
case of health promotion for example. The effectiveness and success of campaigns that
try to affect behaviour and make use of this system are modest32.
System 1 is used for pre-programmed and automatic behavioural actions. This system
functions almost effortlessly, and because it is a pre-programmed action there is a lack
of voluntary control33. The person is not aware this decision making process is taking
place. This mode of decision making lets us take decisions in a split second, for example
when there is danger. It is the primary mode for risk perception34. This system is driven
by direct feelings and it requires hardly any cognitive involvement. The system finds
triggers in the surroundings of our daily lives. Being activated by our environment, this
system is responsible for our irrational behaviour. The New Year’s resolution to lose a
few pounds does not hold up when crossing the chocolate stand near the supermarket
exit35. While we have the best intentions, we are compelled to act opposing our good
intentions.
Retailers and advertisement agencies use the environmental cues, that can activate
system 1 reactions, on a large scale. And for some years now, lawmakers around the
world have started to use this knowledge of behavioural science to make more efficient
regulations. The nudging technique relies mainly on system 1 when trying to influence
people’s behaviour36.
The nudge spoken of could thus be described as a trigger, that attempts to create a
system 1 decision. For the nudges used in the legislative world, the so-called regulatory
nudges, this would be the same, although the goal would differ.
At the time of writing there is no definition yet for what a regulatory nudge is in the
Oxford English Dictionary. This might be caused by the difficulty to define the nature of
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33 Ibid 30
34 Van Kleef, E. (2017). Lecture 1: A consumer perspective on food risk management.
(lecture). Retrieved from Wageningen University, course Food Safety Management.
https://blackboard.wur.nl
35 Ibid 28
36 Lehner, M., Mont, O., & Heiskanen, E. (2016). Nudging–A promising tool for
sustainable consumption behaviour?. Journal of Cleaner Production, 134, 166-177.
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the regulatory nudge, since there are several scientific backgrounds to consider 37 .
Richard Thaler and Cass Sunstein have made the use of the term nudge, in the regulatory
sense we speak of, popular with their work Nudge: Improving decisions about health,
wealth, and happiness (2008). As for how to describe a nudge Thaler and Sunstein
describe it best themselves:

‘… any aspect of the choice architecture that alters people’s behaviour in a
predictable way without forbidding any options or significantly changing their
economic incentives.’
This definition lays down what is needed to understand what a nudge should be: a guide,
but not a rule. The scholars themselves emphasize that with their explanation. Above all,
the nudge should be considered libertarian paternalism, a guided freedom at most38.

2.2 So, what is a nudge regulatory speaking?
The nudge spoken of from this point on, will be a legislative or regulatory nudge,
meaning it comes from a background of being formed for regulatory purposes. As said,
the term nudge was made popular by the book from Thaler and Sunstein (2008), where
they plead for their ideas on libertarian paternalism and how behavior sciences can help
policy makers create better legislation. They give the nudge a definition (see § 2.1), but
do not give the exact outlines and boundaries for what a nudge comprises. The nudge
should be an unconscious act; it has to move people towards a certain objective without
having people considering different options consciously. Because of this, informative
campaigns and open media outings cannot be considered a nudge39. At the same time
nudges should not be hidden from the public. They should be visible, clear and not be
concealed. The people should be able to scrutinize nudges, as they should do any other
policy. A nudge should preserve freedom of choice; the nudgee (nudgee being the person
being nudged) is to act out of its own will. This is one of the strong points of the nudge
technique: it does not ban or restrict, but guides40.
Although there is no concluded definition of what a regulatory or legislative nudge is,
scholars have discussed and proposed the taxonomy and ideas have been brought

Ibid 28
Thaler Richard, H., & Sunstein Cass, R. (2008). Nudge: Improving decisions about
health, wealth, and happiness.
39 Alemanno, A. (2012). Nudging Smokers The Behavioural Turn of Tobacco Risk
Regulation. European Journal of Risk Regulation, 3(1), 32-42.
40 Sunstein, C. R. (2014). Nudging: a very short guide. Journal of Consumer Policy, 37(4),
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forward41. However, Alberto Alemanno (2012), who based his ideas on the taxonomy of
the nudge on suggestions from Luc Bovens (2009), proposes a taxonomy that comes
close to my own view of what a nudge should have to be called a legislative nudge. A
nudge should encompass certain aspects:
- The choice of the person being nudged (nudgee) must not be restricted by the
nudge. As explained by Thaler and Sunstein (2008), the freedom of choice must
be preserved.
- The goal the nudge serves must be in the best interest of the person being
nudged.
- The environment of the person being nudged must be adjusted in a way or form.
These would be the changes and cues that trigger the system 1 response of the
nudgee.
- Human irrationalities are to be strategically used.
- The nudgee must not have perfect knowledge of the subject he is being nudged
in, the nudge must address a not fully autonomous decision. For example a lack of
knowledge of the context in which the nudge takes place42.
Alberto Alemanno’s ideas of the nudge’s taxonomy are further used to delineate what
aspects of the TAD and TPD can be called nudges.

2.6 Personal interpretation of the taxonomy of a nudge
Alemanno gives well thought ideas on what a nudge should be and what boxes a
government action should tick to be called a nudge. My personal ideas on the matter are
fairly similar to Alemanno’s description. All five points presented in Alemanno’s
description of the taxonomy of a nudge are necessary. However, the explanation or
annex of the fifth point of his taxonomy I do not believe to be in coherence with the idea
of nudging. This point is as follows:

‘The action it targets does not stem from a fully autonomous choice (e.g. lack of full
knowledge about the context in which the choice is made)’43
Amongst others, the most prominent suggestions and deliberations on the taxonomy
of nudging came from P.G. Hansen (2016), R. M Münscher et al. (2016) and B.D. Galle
(2017). Alemannos (2012) taxonomy is used because of his work in the field of tobacco
nudging and for being the taxonomy closest to the ideas of the thesis writer.
42 Ibid 39
43 Ibid 39
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The requirement that a nudgee cannot have perfect or full knowledge on the matter is
not necessary. The previous mentioning of the fact that a nudge can only be a nudge if it
targets an involuntary choice, remains a valid point.
The argument I would like to make is that, even in a case where the consumer would
have perfect/full knowledge about the subject he is being nudged in, a well-executed
nudge would have a similar impact as on a less knowledgeable consumer; this because
nudging would use the automatic system 1 reactions in the brain.
The point of perfect knowledge being available would be insignificant in my view. I
purpose that even if the person being nudged would have perfect knowledge on the
matter he or she is being nudged in, he/she could still be affected equally by the nudge.
As the theory suggests, the nudge works with the automatic thinking system, therefor
limited cognitive thinking is involved. Cognitive thinking uses previously gained
knowledge to make a decision. However, a system 1 reaction does not require similar
amounts of cognitive thinking; it is more or less a reaction and an unconscious decision.
Even though the exact differences between conscious and unconscious decisions are still
debated, the effect of an unconscious decision can indeed be an action or a decision44.
And in that context, even a person with perfect knowledge would be nudged in a similar
fashion as a person with limited knowledge on the subject. Automatic, unconscious
reactions being triggered in the person’s brain would lead to similar results, no matter
the level of knowledge.
Therefor the example Alemanno adds is unnecessary. Alemanno’s explanation of the
nudges taxonomy is overcomplete, which can lead to misinterpretation and unnecessary
debate. The point itself remains valid, as it comes from the basic idea of the nudge as
described by Thaler and Sunstein and is inherently true in this case. Without the
mentioning of perfect knowledge or full knowledge in the paper of Alemanno, his
purposed ideas on the taxonomy of nudging are valid. I would propose the following
change of the fifth point of Alemanno’s taxonomy, keeping the intention of the point
unchanged:
“The nudge is to be targeted at a person’s actions that are inconsistent with the intent of
the person.”

Hollands, G. J., Marteau, T. M., & Fletcher, P. C. (2016). Non-conscious processes in
changing health-related behaviour: a conceptual analysis and framework. Health
psychology review, 10(4), 381-394.
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2.3 When and why do lawmakers make use of nudging?
For a long time the idea that people make rational decisions in everyday live was used as
a basis upon which regulations were made. In the recent years though, that idea of
rationality was changed by psychology and behavioural sciences, as was portrait before
(see §2.1).
Governments gained interest in the idea of using behavioural insights after the demand
for more efficient and more effective governmental action arose45. The United Kingdom
(UK) became one of the first European countries to try their luck with the new
techniques. The in May of 2010 installed government wanted to use the possibilities of
nudging to create a society with more personal responsibility and less involvement of
the government. It even created a new team focussed at nudging, and how and where it
can be used. The ‘Behavioral Insight Team’, or nudge unit, was created to serve this
purpose46. Their first action was to create ideas on several health subjects, including
smoking, that made use of a behaviour science basis to start initiatives to, for example,
help people quit smoking more successfully47.
In the Netherlands, where the Council of Health and Society has recently (2014)
preformed research on the possibilities and threats of nudging. Nudging as a regulatory
technique is seen as a possible new style of regulating. It could be an answer for this
state, that is looking for new regulatory techniques. The Netherlands is shifting from a
classical welfare state to a participation society. And with this shift, the question arises if
the established ways of regulating by rules, prohibitions, subsidies/grants and
information provision to the citizens are still functioning well enough. The new society
would be given more self-reliance and less government interference, but in some cases
there still would be a need for guidance and rules. This created the opportunity to
search for new possibilities of governance. The UK has had success with the new
technique, which they started using more intensively after Thaler and Sunstein’s book
Nudge(2009). This made The Netherlands want to explore the possibilities of nudging as
well to provide the government with more suitable governance tools that fit the evolving
Dutch society48.

OECD (2017), Behavioural Insights and Public Policy: Lessons from Around the World,
OECD Publishing, Paris
46 Burgess, A. (2012). ‘Nudging’healthy lifestyles: The UK experiments with the
behavioural alternative to regulation and the market. European Journal of Risk
Regulation, 3(1), 3-16.
47 Team, B. I. (2010). Applying behavioural insight to health. London: Cabinet Office.
48 voor de Maatschappelijke Ontwikkeling, R. (2014). De verleiding weerstaan: Grenzen
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These are some examples of how and why a nation could or want to use the insights
about human behaviour to its advantage when making regulations. Other nations,
besides the UK and The Netherlands, are drawn to the nudging-technique because of
other advantages it promises. For nations looking to have a lower involvement in the
daily lives of its subjects, nudging is promising because, at times, it could be
implemented without demanding legal tools and rules being emplaced. The possibilities
of combining the new and the old regulatory styles, so using nudges in combination with
more traditional legislation like a fine, exists as well. This is something that appeals to
nations as well, as there would be no need for harsh changes in the existing legislations.
Meaning it is low impact, and consequently low in cost. This is especially the case when
limited adjustments are emplaced without hard rules, as this means that there is no
need to enforce the new legislation and with that there is no need for costly enforcement
tools.

2.4 Nudging in the TPD and TAD
With the previous descriptions in mind, the TPD and TAD directives can be used to show
which elements of the two pieces of legislation fall within the boundaries of nudging
described earlier.
2.4.1 The Tobacco Advertising Directive
The European Commission’s Director Generate for Health and Food Safety (DG Sante)
has Tobacco as one of their subjects under their Health label. To quote DG Sante in its
description of what the TAD constitutes:

‘The Tobacco Advertising Directive (2003/33/EC) has a EU wide ban on crossborder tobacco advertising and sponsorship in the media other than television. The
ban covers print media, radio, internet and sponsorship of events involving several
member states, such as the Olympic games and Formula One races. Free distribution
of tobacco is banned in such events. The ban covers advertising and sponsorship
with the aim or direct or indirect effect of promoting a tobacco product.’49
Several articles in the directive have nudging effects, or could have nudging-like effects
(see link to full directive 2003/33/EC in appendix 1, or the full directive in appendix 2):
- Article 3, part 2 prohibits all publications in the society services area, following
the same rules for press and printed publications. Part 1 of Article 3 prohibits
DG Sante website on tobacco policy, the Tobacco Advertising Directive.
https://ec.europa.eu/health/tobacco/advertising_en . Last access date: 2 November
2017
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publications intended for the consumer, only allowing publications with the
intention to communicate with tobacco trade professionals. By these means
Article 3 bans nearly all printed commercial communication.
-Article 4 covers radio advertising and the ban of sponsoring of radio programs
by tobacco sellers and producers. Article 4 consists of 2 parts, in which part one
prohibits the advertising of tobacco produce and part 2 states that tobacco
producers and sellers cannot sponsor radio programs.
- Article 5 on sponsorship of events is twofold as well. Part one prohibits the
sponsorship of events that cross Member state borders, whereas part 2 bans the
distribution of free or promotional tobacco products. The article, in comparison
to Articles 3 and 4, does not speak as clearly on what its direct effect has to be.
Purposely or not, it is left open for interpretation what the ban could precisely
encompass. At the same time, the entire directive is quite clear on what its goal is,
namely the ban of promotional activity of tobacco produce (and with that helping
the internal market, of course)50.
These bans are discussed in Articles 1, 3, 4 and 5 of the directive and focus on banning
commercial outings aimed at the consumer. By those means, it bans nearly all
advertising possibilities, taking tobacco produce out of the public sight.
Article 1 sets the scope of the directive. The intend of the law is explained but the article
sets no actual prohibitions. Articles 3, 4 and 5 of the TAD do set prohibitions that seem
to tick all the nudge-boxes with its objective to ban tobacco from the public sight:
1. The freedom of choice is preserved; the product is still freely available.
2. The nudge serves a goal that is in the nudgee’s best interest.
3. There is an environmental change, by moving the tobacco products out of the
nudgee’s sight/environment.
4. A strategic move is used, by taking possible cues for buying tobacco out of the picture.
5. The nudge must address a not fully autonomous/conscious decision made without
perfect knowledge of the subject.
As for the effects of the ban, the nudgee’s environment is adjusted to create a less visible
product. By hiding tobacco from the public, it becomes less accessible which changes the
context of availability in that respect. Giving the nudgee less cues, even though the
product is still freely available51.
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The Tobacco Advertising Directive has a more limited range when it comes to what it
regulates in comparison to the Tobacco Products Directive.
2.4.2 The Tobacco Products Directive
For the TPD, DG Sante has his own explanation as well, which gives a good idea of what
the Directive encloses:

‘The Tobacco Products Directive (2014/40/EU) entered into force on 19 May 2014
and became applicable in EU countries on 20 May 2016. The Directive lays down
rules governing the manufacture, presentation and sale of tobacco and related
products. These include cigarettes, roll your own tobacco, pipe tobacco, cigars,
cigarillos, smokeless tobacco, electronic cigarettes and herbal products for
smoking.’ 52.
There are several articles in the directive that concern nudging or nudging-like effects
(see link to full directive 2014/40/EU in appendix 1, or the full directive in appendix 3):
- Article 7, part 1 of the directive bans the selling of cigarettes and roll-your-own
tobacco with flavours. Article 7, part 6 also prohibits tobacco producers to use
certain additives, like vitamins and caffeine. As these attributes could be seen as
beneficial by the consumer. Part 7 of the Article bans the use of components that
could create a modification to the tobacco taste.
- In Chapter 2, Labelling and Packaging, Article 8 lays down general provisions of
what the mandatory health warnings should contain as well as how they should
be placed, how the basic design aspects should look like and where on the
packaging these warnings must be placed.
- Articles 9, 10, 11 and 12 set minimum dimensions for the warnings, and what
texts these warnings should contain. Here it is specified that the warnings should
contain a textual and a graphical warning. These articles embody the whole
warning system that is to be used for all tobacco products.
- Article 13 prohibits elements that may imply that there are beneficial or
positive aspects when purchasing tobacco. Giving the impression there are
environmental or economic benefits, the adding of taste, smell and flavour
aspects other than tobacco, or suggestions that the product is less harmful then
other tobacco produce are prohibited.

DG Sante website on tobacco policy, the Tobacco Products Directive.
https://ec.europa.eu/health/tobacco/products_en . Last access date: 2 November 2017
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- Article 14, on Appearance and content of unit packets, sets a minimum size for
cigarette packages.
- Herbal smoking produce and e-cigarettes are addressed in Article 20, 21 and 22.
The requirements for these types of smoking products are similar to those of
tobacco products, which are treated in earlier articles of the directive53.

Several articles do not fulfil the requirements for qualifying as a nudge. Articles 3, 15, 19
for instance, on the requirement to report ingredients, the EU-wide tracking and tracing
of tobacco products and the obligation to notify the EU on novel tobacco products
cannot be seen as nudges, for different reasons. Mainly because these articles are not
changing any aspect of a possible nudgee’s environment. These articles are meant for
the producers rather than the consumers.
The ban on flavoured tobacco products cannot be considered a nudge as well. This
provision is emplaced to deter young people to start smoking. Young people are
attracted to flavoured tobacco, which leads them to start using tobacco54. This measure
does conflict with a basic concept of nudging, namely that the freedom of choice has to
be preserved. A ban on a product, which leads to the unavailability of products
frequently being available on the market, conflicts with the ideas of paternalistic
liberalism and does not fulfil the need of Alemanno’s taxonomy of a nudge (see § 2.2).
However, other articles of the directive do meet the demands of the nudging taxonomy.
The promotional ban removes the product from the environment of the consumer the
same way as for the TAD. Article 13 bans all positive outings on tobacco products,
leading to less positive emotions connected to tobacco. Articles 8, 9, 10, 11 and 12 on the
graphic required health warnings nudges as well, while not limiting the freedom. They
show the nudgee the possible effect of his or her behaviour, and make the link with
illness and death55. The nudgee could be compelled by this to re-evaluate its decision to
take its short-term pleasure over the long-term benefits. A larger message, with a
minimum of 65% of the package size, is shown to be more effective than smaller ones.
The combination of pictures and text in this case has been proven to work more
efficiently than just text56. The requirements of a combination of graphical pictorial
warnings, textual warnings and the minimum size set can help with succeeding the
health goals set by the directive.
Directive 2014/40/EU
Talhout, R., van de Nobelen, S., & Kienhuis, A. S. (2016). An inventory of methods
suitable to assess additive-induced characterising flavours of tobacco products. Drug
and alcohol dependence, 161, 9-14.
55 Ibid 46
56 Hammond, D. (2011). Health warning messages on tobacco products: a
review. Tobacco control, 20(5), 327-337.
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2.5 Criticism on nudging
Since the wide spread promotion of the ideas of libertarian paternalism, there has been
criticism. Discussions and critique are necessary to come to better understanding of
nudging.
For one, the market in which the nudge is made might react to the new behaviour of the
consumer. This would mean that the effect of the nudge might be neutralized and
become less effective towards its goal. The effects of market equalizing measures are not
frequently analysed, so this argument stays largely theoretical for now57.
Other scholars argue that the political power behind the nudge does not have any
authorization when it comes to deciding what a person should want. They would also
have a limited view on people’s true desires, meaning a nudge essentially guides the
consumer to what would be the preferred ideal of the policy makers and not to what he
or she whishes and desires. These possibilities when it comes to nudging could mean
that the nudges are emplaced to the political end of succeeding in a policy goal58. Robert
Sugden’s thoughts on libertarian paternalism might have put it best:

‘The idea that ‘we’ ethical theorists, can claim to know better than some particular
individual what is good for her seems to open the door to restrictions on freedom.’59.
Furthermore, it was suggested that nudging might infantilize the consumer. A nudge
does steer a person to act a certain way, but it does not teach the differences between
the effects that a choice has60. It does not make the person being nudged a betterinformed member of society. It holds the hand of the person, guides him and that is
where it stops. This could make the society more infantile and less capable to perform
individually.
The harm in nudging might then be in the way it over-protects the people being nudged.
The convenience might lead to less active choosing and could also harm selfconstitution, which is the basis for forming an opinion on preference61.

Spiegler, R. (2015). On the equilibrium effects of nudging. The Journal of Legal
Studies, 44(2), 389-416.
58 Pasche, M. (2014). Soft Paternalism and Nudging-Critique of the Behavioral
Foundations.
59 Sugden, R. (2006). What we desire, what we have reason to desire, whatever we might
desire: Mill and Sen on the value of opportunity. Utilitas, 18(1), 33-51.
60 Selinger, E., & Whyte, K. P. (2012). Nudging cannot solve complex policy
problems. European Journal of Risk Regulation, 3(1), 26-31.
61 Schubert, C. (2015). On the ethics of public nudging: Autonomy and Agency.
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Then there is the question what impact nudging might have on, so-called ‘wicked’, policy
problems like crime, climate change and diabetes. These are all highly difficult problems
which seem very unlikely to ever be fully resolved. These political and health problems
ask for significant, intrapersonal, social and psychological changes. A significant change
that nudging is not fully able to enable62. Although a nudge might not be a total solution
in every aspect, it could be used as a smaller ‘supportive’ measure to ensure greater
success towards resolving these large, wicked policy problems.
The decentralizing argument that the regulatory technique of nudging might have, could
be viewed as contradicting as well. Because how can a government decentralize, so for
instance make less regulation/have less of an impact on society, while trying to
influence people’s choices on close personal levels? It is suggested that these nudgeinterventions lead to more involved and more powerful states63. This would be in
contrast with the ideas of decentralization of governments.
Subtlety is not one of the strong points of certain nudges. There is no distinction
between who is needed to be nudged and people that are ‘innocent bystanders’. There
are for instance public awareness campaigns that can show frightening images. These
are meant to achieve the desired startling effect, but to what level can these campaigns
go in inciting fear and anxiety, stress and even more serious outcomes when taken to the
extreme. If these effects are evoked, people who need to be nudged will be subjected to
these effects, but also the ‘innocent bystander’. Meaning nudging is a very blunt tool,
which raises the question of how many is too much; when is the nudge worthwhile64.
This leads to moral questions about what human discomfort or even suffering is worth,
and if this can be done to a number of people who have in fact nothing to do with the
problem the nudge is trying to solve.
A widespread argument against libertarian paternalism is that manipulation of
consumers and interfering with their decision-making processes, goes against the basic
ideas and values of liberalism65 . A fundamental problem that is not easy to deny,
because when something or someone interferes with a person, this person loses a part
of his freedom. In the case of nudging, as the nudges cause a person to make a certain
pre-decided decision, this could be seen as freedom of choice that is taken away from
the person being nudged. With humans being flawed in their elemental design to make
Mols, F., Haslam, S. A., Jetten, J., & Steffens, N. K. (2015). Why a nudge is not enough: A
social identity critique of governance by stealth. European Journal of Political
Research, 54(1), 81-98.
63 Jones, R., Pykett, J., & Whitehead, M. (2013). Psychological governance and behaviour
change. Policy & Politics, 41(2), 159-182.
64 Pykett, J., Jones, R., Whitehead, M., Huxley, M., Strauss, K., Gill, N., ... & Newman, J.
(2011). Interventions in the political geography of ‘libertarian paternalism’. Political
Geography, 30(6), 301-310.
65 Ibid 45
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rational choices, as well as people wanting to have freedom to make their own decisions,
it could seem like any nudging would be too much to start with. However, we might as
well choose to act on our inherited flaws and try to help ourselves make rational
choices, it being through a manipulated environment or not.
I do not go further into the field of manipulation, and when nudging can be considered
manipulative for example nor in the discussion if nudging is ethically just or any of these
critical notes to nudging. Work these fields is ample for example by T. M. Wilkinson
(2013)66 and C.R. Sunstein (2015)67 and rightfully so. However, it is not for this thesis to
deliberate when and if a nudge can be called manipulative or to deliberate on other
critical notes. These discussions are worthy research topics on their own.
The criticism shown is close to the field of tobacco, or broader critique on nudging that I
felt needed to be mentioned to come to well informed recommendations. Differing
critical notes that are chosen to give an idea of the broad landscape of factions in which
there are scholars who critically research the subject and feel the moral need to
respond. Criticism on nudging is neither to be underestimated nor to be ignored. When
coming to conclusions and recommendations criticism is to be included, but for now
these points can only be kept in mind without further examination and be displayed to
make the reader know there is a broad range of criticism out there with ample room for
discussion. These critiques lead to the next chapter and subject in research of lawfully
nudging, namely the successes and possibilities of nudging, and the theory behind why
some succeed while others don’t.
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3. Tobacco nudging, when does it work
3.1 Introduction
The link between the law and scientific research is made in this chapter. The goal is to
thoroughly examine the nudges in the TPD and Tad, to find the boundaries which they
have and compare this to scientific research in the respective fields. Differences found
between the boundaries and what research says will lead to conclusions on
effectiveness, and could provide recommendations.

3.2 Does nudging work?
The answer to the question ‘does nudging work’ is short and easy: Yes, nudging people
works. That is to say, people can be influenced by choice architecture to persuade them
to make it more likely to act in a certain way. Studies showing the capabilities of nudging
or choice architecture can be found in the area of marketing. For example in research
performed by Wansink et al (2012), to increase the sale of vegetables, fruit and other
healthy products, shopping cards were fitted with separation applications to emphasize
the amount of these products a costumer is buying. The study shows that partitioning
shopping carts with dedicated sections for health produce like fresh fruit and vegetables
increases the sales of these healthy foods68; the customer was found more likely to
increase their purchases of these foods.
In a study by Thorndike et al (2012), preformed over a period of 2 years to assess the
long term effectiveness of traffic-light labelling and changing product positioning at
sales point, it was found that making a healthier choice better recognizable and
accessible had a positive effect on its consumption. By giving a simple colour code: red
(unhealthy), yellow (less healthy) and green (more healthy) to cafeteria produce, and
making healthy produce easier accessible compared to unhealthy products, it was found
that a long-term effect of people buying healthier food could be made possible using
these techniques69. In a product placement experiment in 2012, Hanks et al researched
the influence of convenience on product consumption. They found that with correct
placement, the purchase and consumption of healthy alternatives could be increased. Of
two lunch lines in a student lunchroom, one was arranged to display food products of a
healthier nature. This led to an increase of 18% of sales of healthier food products, and a
Wansink, B., Soman, D., Herbst, K. C., & Payne, C. R. (2012). Partitioned shopping carts:
assortment allocation cues that increase fruit and vegetable purchases. Cornell University.
Working paper.
69 Thorndike, A. N., Riis, J., Sonnenberg, L. M., & Levy, D. E. (2014). Traffic-light labels and
choice architecture: promoting healthy food choices. American journal of preventive
medicine, 46(2), 143-149.
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decrease in sales of 28% of less healthy products. This let the researchers to the
conclusion that students could be nudged to consume healthier foods when presented to
them in the right way70.
To accomplish a reduction of food waste by hotel guests, two nudges were tested by
Kallbekken and Sælen (2013). In the first experiment, the restaurant plates were
changed to a smaller size. The second experiment consisted of a direct social cue by
displaying a sign near the buffet, which encouraged the guests to make use of the buffet
more often than once and by that have them take smaller portions at once. They found
that a reduction of waste of about 20% could be achieved by both measures tested71.
These are some examples of studies using nudging to improve sales or otherwise change
people’s behaviour. These examples show effectiveness in increasing the sales of health
products, and the limiting capabilities of the purchase of unhealthy produce. They all
alter an undesirable previous behaviour by the use of nudges and environmental
triggers. Meaning that the psychological process of human thinking can be used to alter
behaviour. But there are other aspects that need to be kept in mind when designing law
using these techniques like possible negative side- effects, effectiveness of the
intervention and the cost effectiveness to just name a few.

3.3 Nudging works, so should we go Libertarian Paternalism all the way?
Not much is known yet about the actual long-term effects on whose behaviour has been
nudged. The critics portrait earlier in chapter 2 (see § 2.5) are at times hypothetical;
probabilities that could have negative impact on the general public, or moral and ethical
objections to nudges. There is not much research done on the actual long term influence
a nudge has. However, there are a few research papers that do show the possible
negative effects that a nudge with even the best of intentions can have.
As the article named The Dieter’s Paradox from Alexander Chernev (2011) shows, a
blind following can have negative consequences. He determines the effects of health
labeling by focusing on the consumers knowledge of how to use the labels that show if a
product is the healthy choice. The results show that the consumer has the tendency to
underestimate the calorie amount in the healthy product. And by doing so the consumer
underestimates his own total caloric intake by adding to much healthy products and
ends up believing that he or she is following a healthy eating patron but in fact, by

Hanks, A. S., Just, D. R., Smith, L. E., & Wansink, B. (2012). Healthy convenience:
nudging students toward healthier choices in the lunchroom. Journal of Public
Health, 34(3), 370-376.
71 Kallbekken, S., & Sælen, H. (2013). ‘Nudging’hotel guests to reduce food waste as a
win–win environmental measure. Economics Letters, 119(3), 325-327.
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blindly following rather than making his or her own informed decision, contributes to
overeating72.
Another side effect of soft paternalism interventions is likely to be the built-up of dislike
and even to levels of hatred within a society. The campaigns that aim to show people the
negative effects of smoking on oneself and others, and the campaign to emphasize the
need of recycling to help the environment, have let people to take a strong stance
against those who do not conform the ideal of non-smoking or who does not follow the
recycling conditions. The need for welfare aid gives an example of how campaigns like
these can turn out. In the USA the right wing politicians have stigmatized people in need
or people receiving welfare. By doing so a government handout became viewed upon as
shameful, whatever reason for the welfare need73. Leading to a society looking down
upon its own members who were in need and the recipient of help.
Earlier described research can lead us to the conclusion that nudges can have a negative
impact over time, or that a nudge, however well intended by the policymaker, can have
negative outcomes. These possible negative side effects on steering people do show that
there is a need for research in the area. The behavior of people is hard to predict, and
the outcome of good intended interventions might take a turn for the worst. The
possibility of negative side effects should always be kept in mind when designing
strategies for interventions; this is also the case for nudge interventions. Even more so,
because of the fairly low amount of research available to make well-educated decisions
on the design of the interventions.
One of the impacts a nudge can have is an undermining effect it can have on peoples selfreliance and independence. The need for self-reliance and the need for an independent
mind in society has been described for decades. With famous authors as RW Emerson as
one of most well known, over 150 years ago he describes self-reliance as a need to
develop oneself. Though his best known work on self –reliance is from the 1840s, the
quote from his work Self-reliance says:
‘A foolish consistency is the hobgoblin of little minds, adored by little statesmen and

philosophers and divines74’
This can be used in the field of nudging to underline the importance of reflective
thinking as an opposite to follow more or less blindly. These studies shows that even a
well-intended nudge can lead to negative outcomes, if the subject is not explained
properly. Following the thoughts of RW Emerson, a critical mind should thus always be
Chernev, A. (2011). The dieter's paradox. Journal of Consumer Psychology, 21(2), 178183.
73 Glaeser, E. L. (2005). Paternalism and psychology (No. w11789). National Bureau of
Economic Research.
74 Emerson, R. W. (2012). Self-reliance and other essays. Courier Corporation.
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kept and be stimulated to lead to the best possible outcome. This does not say that
nudging is bad or not useful, it rather points out the need for combinations of hard and
soft policy techniques, and the need to keep the public educated as well as possible.

3.4 Related health nudging by governments
There are several governments from different countries around the world who use
nudges as a legislative tool to change people’s behaviour: the United Kingdom, Australia,
the United States of America, India, Singapore, Qatar to name just a few75,76. The fields in
which they apply nudging, and the effects they try to achieve differ. But there are some
programs, similar to the EUs tobacco legislation, from governments, which can be used
to get a good understanding and give helpful insights for this research’s cause. Two of
these cases are from nudges applied in Australia and Canada.
3.4.1 Plain Packaging in Australia
The Tobacco Plain Packaging Act 2011 number 148 of 2011 was assented for in
December of 2011 by the Australian government. The act has as its goal to:

‘…to discourage the use of tobacco products, and for related purposes’
In Chapter 1 Preliminary, part 1, section 3 it is explained more clearly that the goal of the
act is to, amongst other objectives, improve public health, discourage people from taking
up smoking, encourage people to give up smoking, and to keep people from smoking
after they have stopped. The 2011 act is a direct consequence of the Australian
government signing of the FCTC agreement. Part 1 further explains the need of the act
and it consists of general provisions like Definitions and what the reach is of the act: to
whom it applies. Chapter 2 of the act comprises of the requirements that tobacco
products have to comply to. In this chapter, the exact demands that need to be met by
producers are explained. These are a set of physical requirements, laid down in division
1 and 2 of part 2, sections 18 through 26. These sections demand that tobacco produce
available in Australia has to follow guidelines which lead to a so-called plain packaging:
a package that is basically the same for all producers and brands, except for a small
mentioning of the brandname itself. In figure 1 and 2 the design of a plain package is
The Economist. May 2017. Policymakers around the world are embracing behavioural
science. Retreived from:
https://www.economist.com/news/international/21722163-experimental-iterativedata-driven-approach-gaining-ground-policymakers-around
Last access date: 4-12-2017.
76 Australian government. Nudging policymakers – an overview of Behavioural
Exchange 2014. Retrieved from:
https://innovation.govspace.gov.au/nudging-policymakers-overview-behaviouralexchange-2014
Last access date: 4-12-2017
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shown, for the front and back of a cigarette package. Cigars, loose leaf tobacco pouches,
cigarette cartons and other tobacco products all have similar designs.

Figure 1: plain packaging design front of a cigarette pack.77

Figure 2: Plain packaging design back of a cigarette pack.78

Other sections give more detail for producers on how to act in different cases of
packaging materials, like in the case of wrappers (section 22), how to deal with in- or
onserts (section 23) or the restriction for tobacco packaging to produce noise or scent
(section 24). The chapters 3,4,5 and 6 further complete the act. As Chapter 3 gives the
civil penalty provisions and how offences will be treated, and Chapter 4 sets out what
the powers to investigate matters concerning the act are for the government. Chapter 5
enforces compliance with the act and Chapter 6 deals with some miscellaneous
provisions that are still left and need to be addressed79. According to the earlier defined
taxonomy of A. Alemanno (see § 2.2) to which a nudge has to apply to be a nudge, the
plain packaging falls within these requirements. Plain packaging does not ban tobacco, it

Australian government, Department of Health. Tobacco plain packaging - Your guide.
Retrieved from:
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Last access date: 4-12-2017.
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rather makes the graphic warnings more visible and it makes the products less
attractive80.
In 2016 the impact of the Tobacco Plain Packaging Act 2011 was reviewed. In the report
the implementation effect on public health, the government and industry are considered.
The public health segment of this part of the assessment is comprised of a set of
different studies, which are taken from different parts of the country. In the same Part 3,
segment 6 includes studies which look into what the impact was on the different
branches like the industry and the government that had to comply to the Tobacco Plain
Packaging Act. These different sets of data are combined to show the effect the act has
on smoking prevalence in Australia. In figure 3 the effect is shown. The decline of
smoking prevalence in Australia was going down, with the red line showing the time
where the Plain Packaging Act was adopted. Here it shows that the Act had an effect on
prevalence, with a steeper than before trend line. Meaning the act helped bringing down
tobacco usage at a faster rate.

figure 3: Australian smoking prevalence from January 2001 until September 2015. 81
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The exact costs and benefits of the regulation are not given by the assessment. The
researchers did not have the needed data to do a well-made calculation. However, a
small percentage of people quitting or not starting smoking has large monetary benefits.
The example is given in which a drop of 0.07 percentage in smoking prevalence would
likely give Australia a discounted monetary value of 273 million Australian dollars
divided evenly over 10 years. The estimated regulatory burden across the entire
industry is calculated to be 73.87 million Australian dollars. As said, these numbers are
however not enough to make a full cost benefit analysis, but they do give an idea of the
monetary impact a lower prevalence of smoking has.
The assessment concludes that the Act has a positive impact and contributes to Australia
reaching its public health goals82. The impact of the Act on the number of people who
made phone calls to the quite smoking assistance line (quitline) was researched by
Young et al (2014). They found an increase of 78% more phone calls to the quitline after
4 weeks after the initial appearance on the packaging, and the effect has been prolonged.
The impact of the graphical warnings on tobacco was similar, but with the plain
packaging the impact continued longer 83 . The research also shows that there is a
considerable effect coming from the regulation towards reaching Australia’s health
goals.
The act is not the same as the EUs TAD or TPD, but it shows similarities. The act follows
the FCTC guidelines and restricting advertisement of tobacco is one of the arguments for
creating the act. But it goes beyond the TAD and TPD with its measures, as for European
tobacco producers it is still possible to advertise via their packages. This could have an
effect on the results of the TADs and TPDS effectiveness and therefore should be
considered when drawing conclusions on the impact of nudging matters coming from
the act.
3.4.2 Graphical tobacco warnings in Canada
Canada had first adopted legislation that required graphic warnings on tobacco products
in 2000, with the Tobacco Products Labelling Regulations (Cigarettes and Little Cigars).
The law requiring the warnings was implemented to increase knowledge of the
Canadian population on the harmful effects of tobacco products. The health warnings
were deemed to be informative and noticeable, but were amended in 2011 with the

Australian Government, Department of Health.(2016). Post-Implementation Review,
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coming into force of the new Tobacco Products labelling regulation84. Although the
Canadian regulation does not mention this, Canada joined the FCTC officially in 200585.
Their joining obliged Canada to the standards set by the FCTC, standards which the EU
has to follow for their graphical warning legislation as well. These standards, set out by
Article 11.1 of the FCTC, require a minimum of 30% of the packaging of tobacco to be
covert by a health warning86. While the EU and Canada have both signed the FCTC, they
do have differences in executing the obligations of the FCTC.
In Canada’s 2011 Tobacco Products Labelling Regulations, Health Warnings, section 13.1
makes that cigarette packages need to have a health warning the size of at least 75% that
covers the display area87. The European Union requires a different warning size in the
Tobacco Products Directive. In Article 10, 1C the EU defines the minimum requirements
for health warnings for smoking products to be 65%88. This difference, together with
other design aspects of the law in term of what products it applies for, and the actual
design of the warnings makes that the impact of both legislative tools are not optimally
comparable. These and for example the cultural, historical and demographical difference
set the EU and Canada apart. However, an assessment of the impact of the Canadian
regulation can help judge the effectiveness of legislative nudges.
Overall, smoking in Canada has reduced since 1999. The Canadian Tobacco Use
Monitoring Survey (CTUMS) researched tobacco use in Canada from 1999 to
2012.During this period of time the smoking rates had dropped from 25% in 1999 to
16% in 201289. The Canadian people understand and have a relatively high knowledge
of the heath warnings. The health warnings are highly noticeable; approximately 91% of

Government of Canada, Health Canada. 2011. Tobacco Product Labelling. Retrieved
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the Canadians noticed the graphical warnings90. The warnings on Canada’s tobacco
packages since 2001 are found to have a significant effect to reduce the smoking
prevalence. The warnings made more people who did smoke make an attempt to quit
their habit as well. The warnings also had a significant effect on non-smokers. The
people from this group where significantly less likely to start smoking after the
introduction of the health warnings91. Research performed in 2013 showed a decline in
smoking rates of 2.87 – 4.68%, which would stand in Canada for a relative reduction of
12.1-19.6%. This research was a critical assessment of the strategy that America’s Food
and Drug Administration (FDA) was using at the time. The research showed that the
impact of graphical warnings was far more effective than the FDA had foreseen92.
The possible adverse effects of the graphical warnings were assessed by Hammond et al
(2004). Graphical warnings have been the focus of critics who opt that:
- The warnings cause unnecessary emotional distress;
- The possibility exist that the target group avoids the graphical warnings;
- Adding a graphical portrait as a health warning could take away some of the
credibility of a textual warning.
In figure 4 it is displayed how the subjects of the research perceived the impact of the
graphical warnings to their likeliness to quit smoking. For 19% of the subjects the
warnings made them smoke less, and only for 1% the effect of the warnings was that
they smoked more. In total 63% reported to have at least 1 positive cessation benefit,
where as 6% found that they had any negative impact.

Hammond, D., Fong, G. T., McDonald, P. W., Cameron, R., & Brown, K. S. (2003). Impact
of the graphic Canadian warning labels on adult smoking behaviour. Tobacco
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Figure 4: Positive/negative outcome of Canadian graphical warnings research. 93.

The warnings did cause the Canadian smokers to have a strong reaction, reactions that
where mainly considered negative reactions. 58% of the subjects experienced disgust,
and 44% reported to have feelings of fear when confronted by the graphical warnings.
Despite being negative reactions, they did cause a greater effectiveness of the graphical
warnings. The warnings strong, negative emotional impact pushed more people towards
smoking less, quitting smoking, or making attempts to quit smoking. The critical note
that the added graphics to the textual warning could damage the credibility is found
unlikely, only 13% of the subjects has expressed that the warnings seemed inaccurate.
And probably most important, the adverse effects that the warnings could possibly
cause where not found to be likely. Quite the opposite, the public health gain from the
warnings is likely to be significant. The conclusion of the research states that
governments should not fear possible negative effects from graphical warnings 94 .
Despite the strong negative reactions that the images evoke, they are shown to have the
desired effect of making people think about their choices.
The Canadian government did calculate what the relevant costs and gains would be of
the tobacco control policies. Here the total of Canada’s tobacco policy was estimated, not
specifically the effect of its tobacco advertising laws. The declining smoking prevalence
Hammond, D., Fong, G. T., McDonald, P. W., Brown, K. S., & Cameron, R. (2004). Graphic
Canadian cigarette warning labels and adverse outcomes: evidence from Canadian
smokers. American Journal of Public Health, 94(8), 1442-1445.
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would likely result in a benefit of 1,8 billion Canadian Dollar. Largely coming from a
decrease in healthcare costs, of around 1,6 billion Canadian Dollars95.

3.5 the EU member states, smoking behaviour and prevalence
To be able to make well-informed recommendations, an overview of four different EU
member states and the smoking prevalence and smoking trends in recent years of those
member states is made. This to the end of coming to conclusions whether or not the act
of law used by the EU is effective.
The exact effect of the TAD and the TPD on the smoking prevalence in the EU is hard to
portrait. In the TFEU there is a definition made on four groups of legislation. These four
different legal instruments all have different ways in which they function, and all have
different purposes96. One of the four legislative instruments is the directive, which the
TFEU describes:

‘A directive shall be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national authorities the choice
of form and methods.’97
And as the two legislative texts are directives, rules are not always transpositioned into
its member states national law the same way. Leaving room for differences between
nations as law texts can be implemented in different fashions. It also complicates impact
data gathering in the short amount of time the TPD has been implemented. Nonetheless,
data from the Netherlands, Germany, the United Kingdom and information from Greece
show the trends in smoking from different EU members prior and after the
implementation of the TAD, which was to be transpositioned into national law fully by
all member states by July of 2005, and the TPD.
3.5.1 Smoking in the EU
In the Netherlands there has been an overall downward trend on smoking prevalence
for some years. In the years prior to the TADs implementation the downward trend
seemed to become steadier. The overall smoking prevalence in the Netherlands between
Health Canada and the Public Health Agency of Canada. (2012). Federal Tobacco
Control Strategy 2001-2011, Horizontal Evaluation. Retrieved from:
https://www.canada.ca/en/health-canada/corporate/about-healthcanada/accountability-performance-financial-reporting/evaluation-reports/federaltobacco-control-strategy-2001-2011-horizontal-evaluation.html
Last access date: 14-12-2017.
96 Lelieveldt, H., & Princen, S. (2015). The politics of the European Union. Cambridge
University Press.
97 2008/C 115/01. European Commission. Consolidated version of the Treaty on the
Functioning of the European Union.
95

46

the EU´s signing of the FCTC agreement in 2003 and 2015 has lowered to 26,1%. Where
in 2003 the prevalence was 32,2%, this is a drop of 6,1%. As shown in figure 5 and 6, in
2006 there was a daily smoking prevalence amongst males of 29,4% and 22% amongst
females. There was a steep drop in smoking prevalence among men recorded in 2007. In
2007: 26% of the male population smoked daily, this was a drop of 3,4% in a years’ time.
For women there seemed to be less effect of the measures taken in 2006, Though there
was a recorded drop of 0,8% in female smoking prevalence98. The exact reasons of these
drops and the 2006 is uncertain, though the transposition into law of the TAD in 2005 is
likely have had an impact as well.

Figure 5: daily smoking prevalence in the Netherlands highlighted 2006.99.

Figure 6: daily smoking prevalence in the Netherlands highlighted 2007.100.
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In Germany in 2006 there was no noticeable drop in smoking prevalence as shown on
the charts in figure 7. But smoking has been on the decline in Germany since April 1999
as well. With an in May 2003 recorded smoking prevalence of 27,4%, the number has
dropped by 2,9% in 2013, with a total of 24.5% of the German population smoking101.

Figure 7: smoking prevalence in Germany.102.

In the UK smoking numbers are on the decline as well, since 2003 up to 2016 smoking
prevalence has dropped by 9,9%. The smoking numbers show some effect around
Ibid 98
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2006/2007. In those years the smoking went down by 1% to a prevalence percentage of
21%. Where between 2006 and 2016 a decline of only 5,9% in 10 years was measured
However, the decline of smoking between 2014 and 2016 is 2,7%. Seemingly the decline
started picking up speed in 2014 after several years of modest action103.
In figure 8 the graph shows that almost all EU member states had a decline in smoking
prevalence between the years of 2000 to 2014. The graph also shows that Greece was
the EU country with the highest percentage of people that smoked in 2000.

Figure 8: smoking in Europe in percentages, between the year 2000 and 2014.104

Greece had an increase in the amount of cigarettes that were smoked between the years
of 2000 and 2009; a time in which other European countries like the Netherlands, the
United Kingdom and Germany experienced declining rates of people smoking. There
was a significant decrease between the years of 2006 and 2010 of the amount of people
that smoked in Greece. The smoking rate for adults in 2006 was 48%, and dropped to
35% in 2010 105 . Still, even with this large drop Greece remained, only second to
Bulgaria, one of European countries with the highest smoking prevalence in 2014.

United Kingdom government. Office for national statistics. Adult smoking habits in
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These examples taken from several European countries do not show the TAD and TPD
exact effect. For the Netherlands, Greece and slightly also for the United Kingdom there
seemed to be some increase in the declining rate of smokers. How much these effects
where caused by the TAD is unsure. In the United Kingdom there was a pick up of the
declining rate after 2014, where after years of only moderated decline the rate started
moving faster again. Again, how much of this effect is due to the TPD is unclear.
Directives are to be implemented by the member states separately, though by a set date
which is stated in the directive. The results which the directives try to accomplish have
to be met. However, the way in which these results are achieved member states can
decide for themselves (see § 3.5). The countries in the EU have their own sovereignty,
and can implement additional measures to bring down the smoking rates with
additional laws or social campaigns. For the Netherlands for example the where ten
changes or amendments to the Dutch “Tabaks en Rookwarenwet” between July 2002
and December 2004106. These changes could all have an impact on the Dutch smoking
prevalence, as one of the intends of the law is lowering tobacco usage.
Though these numbers do not specify the exact effect of the TAD and TPD, they are
implemented with the FCTC and limiting tobacco use in mind. Making health
improvement and cessation of smoking an important aspect of both directives, and
showing what the intend of the directives is. As it is said in the article 13 guidance
document of the FCTC:

‘It is well documented that tobacco advertising, promotion and sponsorship
increase tobacco use and that comprehensive bans on tobacco advertising,
promotion and sponsorship decrease tobacco use.’107
The intention and background of both directives, and the background in tobacco
knowledge of the WHO makes it likely that there is a lowering effect of tobacco usage
coming from implementing the TPD and TAD. However, as explained earlier both
transposed directives could be supplemented with additional campaigns and legislation.
This makes that we cannot say that the drop in tobacco use is solely the achievement of
both directives, though very likely that both had an impact on smoking prevalence. Still,
these numbers are a collaborative effect, and should be considered in that way and not
as specific data of effect from the TPD and TAD.
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3.5.2 Smoking costs in Europe, and the benefits of cessation
The cost of smoking was calculated in the Netherlands, which had a 33 billion Euro
burden on society each year108. In the United Kingdom the direct health cost on the
nations National Health Services were calculated to be between £2.7 billion and £5.2
billion109. In 2009 the overall cost of smoking for Europe was estimated to be 544 Billion
Euro110.
Research performed in the United Kingdom found smoking cessation and the current
methods used to lower smoking prevalence to be cost-effective. The research shows that
the benefits of a lower prevalence greatly outnumber the costs made for the preventive
measures. The economic benefits for the United Kingdom are there for very
interesting111. Similar conclusions were drawn in Australia (see § 3.4.1). Here, the large
economic benefits of only a small percentage decline in the smoking prevalence were
shown112.
This is but a small section on the vast amount of costs that are attributed to tobacco and
smoking, as well as the large economic benefits from the cessation of smoking on
countries and people individually. Research has been preformed in this field for decades,
by scholars and by governments. Not in the first place to support the picture of the
amount of costs that tobacco use puts on a society, even when the knowledge of its harm
is widely spread.

3.6 What makes the graphical warnings and the advertising ban succeed or fail?
In both the TPD and TAD there are nudging elements (see § 2.4.1, 2.4.2). These are
sometimes laid down very specifically, regarding the measure to be taken. For example
in the TPD the exact measurements of the size of the textual and pictorial health
warnings are mentioned, they cannot be less than the 65% minimum. This gives the EU
the right to hold tobacco product producing companies to these measurements.
However, this also gives a right to the tobacco producers to not go with a bigger
warning. Even though the warning size may influence the usage of tobacco in the EU
greatly, and with that could influence the health goals of the directive greatly. The
following chapter aims to set off the EU TPD and TAD nudges guidelines to research
Polder, J. J., van Gils, P. F., Kok, L., Talhout, R., & Feenstra, T. L. (2017). De rekening
van roken. Nederlands tijdschrift voor geneeskunde, 161, [D833]
109 Ekpu, V. U., & Brown, A. K. (2015). The economic impact of smoking and of reducing
smoking prevalence: review of evidence. Tobacco use insights, 8, 1.
110 European Commission, DG Sante. EU anti-tobacco campaigns.
https://ec.europa.eu/health/tobacco/ex_smokers_are_unstoppable_en
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done in those specific fields. This with the aim of comprising recommendations on
where in the directives improvements can be made, and how these should look like.
3.6.1 TAD and its nudging articles outlines
TAD articles 3,4,5 ban advertisement of tobacco products in several distinctive fields.
Article 3 printed media; printed advertisement is exclusively allowed if it is intended for
professionals in the tobacco trade and for markets other than the EUs own internal
market. Article 3 part 1 prohibits all other printed promotional advertising. Part 2 of
Article 3 further states that all Information Society services are deemed to follow the
same rules. Information Society services are defined by Directive 98/48/EC (later
revised in directive EU 2015/1535) which states:

‘...any Information Society service, that is to say, any service normally provided for
remuneration, at a distance, by electronic means and at the individual request of a
recipient of services.’113
By this, Article 3 part 2 effectively binds electronic commercials to the same rules as
printed media is bound to in part 1 of the article. Both parts of Article 3 make sure that
no electronic or more traditional forms of (social) media can be used for tobacco
promotion. This provides a very wide ban leaving virtually no room for tobacco
producers to commercially promote their products within the EUs internal market.
Producers from within the EU can however still promote their produce in literature and
websites intended for professionals. Online restrictions on promotions are hard to
control, especially with world-wide internet access and websites. The public viewing
them cannot be determined easily, meaning non-professionals or the people intended to
be protected by the TAD could online still look up or be exposed to tobacco products and
advertising.
By those means, promotion for smoking can still appear in the online environment114.
The likelihood of large audiences getting into contact with these promotions is deemed
small. The online sale of tobacco is also not prohibited, giving producers possibilities to
advertise their products by showing them in online stores115. This makes it so that
Directive 98/48/EC
De Eenhoorn, Oud Kampen. Promotion of smoking online.
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consumers could online get into contact with the packaging and therefore with the
promotional outings on the packaging. But even though available, the likelihood of large
groups getting into contact with these promotional outings is likely to be very small.
Advertising on radio broadcasts and the prohibition of sponsoring radio programs is
imbedded in the directive in Article 4. Part 1 of the article bans all forms of advertising
on radio programs. Providing a clear boundary that leaves nothing to the imagination, it
prohibits any form of tobacco advertising on the radio. Part 2 has less strict and clear
outlines. The sponsoring of radio programs by tobacco producers is prohibited,
provided that their principal activity is the manufacturing or sale of tobacco. Meaning a
company who has a multitude of activities could opt to sponsor radio programs still, and
in that sense have influence in the programs outings. This non-specific and rather vague
outline in part 2 leaves an opening for advertisement, but part 1 and the requirements
portrait in part 2 of the article make it so that the probability of a large advertising
influence via radio is unlikely.
Article 5 interdicts sponsorship of events. It prohibits the promotion of tobacco products
through the sponsorship of events, if these events would have cross border effects or
take place in multiple member states. The boundaries on when and if something has
‘cross border effect’ are not specified. Leaving room for discussion about when
something can be called a ‘cross border effect’. And with that, companies could try and
sponsor events that are small and unlikely to be noticed across a member states
borders. In doing so they are not likely to profit much from their effort, as they would be
sponsoring very small events. The non-specified term ‘cross border effects’ leaves also
ample room for the tobacco control overseer to deem the sponsorship action to have
effect in other member states. Especially in the world of today, in a society which has
many forms and means to share information. Part 2 of Article 5 prohibits the free
distribution of tobacco products in the context of the sponsorship of the events
mentioned in part 1, if the free distribution has the purpose of promoting the tobacco
products. As tobacco would not be a product that is needed to survive, like for instance
water can be, the distribution of free tobacco would likely always be seen as a
promotional outing and thus be forbidden.
3.6.2 The TAD and banning advertising
The FCTC agreement sets an important requirement on all the participants of the
agreement; the limitation of tobacco advertising116. One of the main thoughts behind
Article 13 of the FCTF, which concerns Tobacco Advertising, Promotion and
Sponsorship, is that advertising increases tobacco use and thereby increases the harms
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caused by tobacco use. The TAD in this matter is the EUs action to fulfil the FCTCs
requirements, and with that committing to the health goals of the FCTC.
After the introduction of the TAD in the United Kingdom, there was a significant decline
among smokers who noticed pro-tobacco advertisements. The declines where noticed in
awareness of the availability of tobacco products117. Exposure to tobacco products has
an effect on the likeliness of becoming an established smoker later on in life. The
likelihood of smoking increases with the increase of advertisement in the field of
tobacco118,119 . The relation between tobacco marketing and the initiation of smoking has
been the subject of multiple studies performed in the past years. The outcome has been
that there is a relation between the marketing and advertising of tobacco, and the
initiation of smoking120. Youth influencing by tobacco advertising is a prominent source
of young adolescent people becoming established smokers121. Advertising influences the
image that people have of tobacco, and enhances tobacco usage. The showing of tobacco
produce, tobacco use and the product itself in advertisement campaigns gives
consumers a positive image of tobacco122. The amount of contact between a consumer
and the tobacco product is a defining point. The larger the amount of contacts with
tobacco products and tobacco advertising, the larger the chance of initiation of smoking.
There is an increase in the affinity and a greater likelihood of smoking with audiences
who´ve gotten more frequently into contact with tobacco products123.
The relation between initiation and contact with advertising of tobacco leads to the
conclusion that the smallest amount of advertising will promote the goals of the TAD in
the most efficient matter. Bans on tobacco advertising are also found to reduce the
amount of tobacco use amongst consumers. It was found that there is a noticeable
relationship between the lowering of contact moments, or advertising of tobacco/
Harris, F., MacKintosh, A. M., Anderson, S., Hastings, G., Borland, R., Fong, G. T., ... &
Cummings, K. M. (2006). Effects of the 2003 advertising/promotion ban in the United
Kingdom on awareness of tobacco marketing: findings from the International Tobacco
Control (ITC) Four Country Survey. Tobacco Control, 15(suppl 3), iii26-iii33.
118 Braverman, M. T., & Aarø, L. E. (2004). Adolescent smoking and exposure to tobacco
marketing under a tobacco advertising ban: findings from 2 Norwegian national
samples. American Journal of Public Health, 94(7), 1230-1238.
119 Lovato, C., Watts, A., & Stead, L. F. (2011). Impact of tobacco advertising and
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tobacco related outings in this case, and the amount of tobacco used. And consequently
that the larger the area the bans apply to is, the more effect these tobacco bans will
have124.
Coming to the conclusion that the EU ban on advertising has effect, as there is a relation
between the amount of advertising and the usage of tobacco products. However, the
TAD does not provide full coverage in prohibition of tobacco advertising. There are still
openings in the text of the TAD that companies could use to promote their products. The
TAD does not mention an important matter of advertising for tobacco producers: the
advertisement on the packages themselves at the point of sales. Packaging materials
serve the goal of protecting the goods inside, as well as promoting the product to the
consumer. This form, advertisement on the product packaging itself, of advertising is not
yet prohibited in the EU, and the TAD does not mention this form of advertising in any
article.
Point of sales interaction between consumers and the product are still available in the
EU and can still have an initiating effect. Research performed in 2004 by Henriksen et al
shows that a weekly visit to a convenience, a grocery or a liquor store with tobacco
products on show for consumers, increases the likelihood of smoking by 50% amongst
young students125. The initiation of smoking was found to be statistically significant in 7
out of 8 observational studies. The studies performed were aimed at researching the
relation between point of sales exposure to tobacco and the initiation of smoking126.
Point of sales advertising increases the impulse buying of tobacco products. The
unplanned cigarette purchases were found to be 22%. The display of cigarettes created
nearly four times as much impulse sales of tobacco cigarettes when being compared to
planned purchases. In the same research, the effect on cessation by point of sales
tobacco product availability was studied as well. Coming to the conclusion that point of
sales availability of advertising reduces the chances of success of a person who wants to
quit smoking127.

3.6.3 Room for improvement

Saffer, H., & Chaloupka, F. (2000). The effect of tobacco advertising bans on tobacco
consumption. Journal of health economics, 19(6), 1117-1137.
125 Henriksen, L., Feighery, E. C., Wang, Y., & Fortmann, S. P. (2004). Association of retail
tobacco marketing with adolescent smoking. American Journal of Public Health, 94(12),
2081-2083.
126 Paynter, J., & Edwards, R. (2009). The impact of tobacco promotion at the point of
sale: a systematic review. Nicotine and Tobacco Research, 11(1), 25-35.
127 Carter, O. B., Mills, B. W., & Donovan, R. J. (2009). The effect of retail cigarette pack
displays on unplanned purchases: results from immediate postpurchase interviews.
Tobacco Control, 18(3), 218-221.
124

55

As To close off the harmful effects of tobacco advertising, these last openings given by
the EU law are to be closed off for the directive to be fully capable of achieving the health
goals. The EU should reconsider the text of the TAD/TPD to close the packaging
advertisement gaps left open, and include requirements to introduce plain packaging.
The possibilities for plain packaging are available in the EU through the TPD. The TPD
speaks of:

‘…introduce provisions providing for further standardisation of the packaging of
tobacco products, provided that those provisions are compatible with the TFEU,
with WTO obligations and do not affect the full application of this Directive.’128
The TPD was challenged by Philip Morris Brands SARL and others in a court case trying
to have the TPD repealed. However the EUCJ overruled the challenge and allowed the
TPD 129 . Giving the EU member states legal rights to implement plain packaging
regulations. There is however no requirement for member states to implement plain
packaging emplaced by the TPD, only the way to do so is available.
Plain packaging requirements have been successfully introduced in Australia in 2012, as
the decreased smoking prevalence shows (see § 3.4.1). This has let to other nations
considering the possibilities of plain packaging. The United Kingdom, France and
Northern Island are among the countries deliberating on the matter as this report is
written130 . In research preformed studying the subject, plain packaging regulations are
found to be an effective measure by excluding the possibility of point of sale
advertisement. The positive image that is generated by the point of sale promotion of
tobacco products is likely to reduce131. The appeal of the packaging and the appeal of the
product are taken away from the product by implementing plain packaging rules as
well132,133. Leading to fewer purchases as the consumers attention is less easily drawn to
the tobacco product. Plain packaging lowers the effect that tobacco products have on
people’s ability to define their social attributes and standing, and with that their
connection to specific groups. With plain packaging this defining power of a brand
Directive 2014/40/EU
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becomes less available134. The enjoyment of smoking is lowered as well. As people
smoking a tobacco product with a plain packaging design are less satisfied by the
tobacco product as they were before. It also affected their behaviour towards cessation;
people displayed more likelihood towards quitting smoking then before135, 136 . The
introduction of EU wide plain packaging regulation would fulfil the EUs requirements
towards the FCTC, as the ban on advertising in Articles 11 and 13 of the FCTC agreement
necessitates.
Restricting the visibility of tobacco products to consumers at point of sales possibilities
would only work in stores themselves. This will have an effect on the amount of time
people come into contact with the packaging advertisement. This will be lowered, and
will likely cause a reduction of sales as impulse sales will go down. But this measure only
goes so far, the product is still sold, the packages will eventually leave the store and have
advertising capabilities in public. For example by being shown in a persons’ close
personal group of friends, or left somewhere as trash or otherwise. With the
introduction of plain packaging regulations this would be dealt with as well.
When plain packaging regulation will be introduced, the tobacco products are still freely
available, but the nudging effect the advertising ban in the TAD is trying to have is likely
to be enhanced. The effect does have limits, as the addiction to smoking will still drive
people towards tobacco products. However, if there are less and less visible triggers to
begin smoking the chances are these numbers will decline over a longer period of time.

3.7 The TPD, warnings and images
TPD articles 9,10,11 and 12 set requirements for warnings and graphical warnings.
Article 13 of the TPD prohibits certain texts to appear on tobacco packages.
In Article 9 the requirements for textual warnings are imposed on tobacco product
producers. In part 1 and 2 the article requires all exteriors of tobacco packages/
products to have a general warning and an information message. Part 1 demands a
general warning to be placed on the packaging in the likeness of:
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‘Smoking kills – quit now or Smoking kills’
The wording of the message itself is to be decided by the member states, but has to be in
the context of the requirements in the article. The same goes for Article 9s second part
imposes the need for an information warning, namely:

‘Tobacco smoke contains over 70 substances known to cause cancer’
In part 3 the size for both messages is cited, it has to cover at least 50% of the area the
message is printed on. Furthermore the location of the placement of the health warning
is discussed, for several forms of tobacco packages. Part 4 A requires that the text
printed on the tobacco product has to be in the font Helvetica Bolt. For the font size
there are no exact requirements, as different languages in the EU member states might
require more or less words and therefor space to display the health message. In part 5
of the article there is room created to change the wording of the warnings, depending on
new scientific developments. Whereas in part 6 the packaging for tobacco in pouches is
mentioned. Tobacco products packed in pouches are separately instructed on how the
textual warnings have to be displayed.
Article 10 on combined health warnings for tobacco and smoking ensures that every
tobacco product in a member state all have a combination of a textual warning and a
corresponding colour photograph with a warning effect. In segment B the need for
inclusion of information to help people with smoking cessation is specified to be
included in the warning scheme. Article 10 part 1 C, sets the minimum requirement that
65% of the front and back of tobacco products for smoking are to be covert with these
warnings. Segment G of the same article goes further into the minimum requirements
regarding cigarette case packs. The minimum measurements set for the combination of
health warnings is a height of 44mm and for width 52mm. Part 2 and 3 of the article go
into which and how the warnings have to be used, and the frequency of using a new or
different warning. Article 10 goes further on with the same mentions as Article 9, where
they leave open the possibility for changes to the wording if there is new scientific
information on warnings that could be more effective.
Article 11 gives member states the ability to exempt tobacco products from the
obligations in Articles 9 and 10. Under the requirement that these products are not
cigarettes, roll-your-own tobacco and water pipe tobacco. In these cases, the pictorial
warnings are not necessary, but the textual warnings and cessation information still
need to be displayed on the packaging material. Minimum sizes for the general warning
and the health warning are emplaced by part 2 and 3. With minimums for the general
warning being 30%, and in cases of an officially bilingual country 32% and with a multilingual country the warnings need to cover 35% of the packaging surface. The textual
warning has to have a minimal coverage of 40% of the packaging surface, with 45% and
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50% in bi-and multilingual member states. The health warnings that are to be displayed
do still have to follow the same obligations that are portrait in Article 9.
Smokeless tobacco requirements are placed in Article 12. Part 1 sets that a health
warning has to be placed on each unit packet, reading:

‘This tobacco product damages your health and is addictive.’
Part 2 notices that Article 9 dictates the standards for how this health warning should
look. The placement and size of the warnings are explained in segment A and B. The
warnings have to be placed on the two largest surfaces of the package, and have to cover
30% of the packaging, and the same requirements as in Article 11 stands for these
warnings. If the country has 2 or more official languages, the warning has to cover 32%
or 35% of the packaging material. The same possibility for changing the wording
depending on scientific development is also emplaced at the end of the article.
TPD article 13 on product presentation requires all mentions of elements that could be
considered as ‘good’ or possibly ‘positive’ about tobacco have to be removed from it.
These prohibited elements include:
- Promotion of product consumption
- Suggestions that certain tobaccos are less harmful than others
- Suggestions that tobacco has any beneficial lifestyle elements
- References to flavour, smell and taste
- That a tobacco product resembles a food or cosmetic product
- Any suggestions of environmental benefits, like improved biodegradability.
Part 2 does not allow any economic advantages to be offered with tobacco products.
These are vouchers, discounts, two-for-one or similar offers. Part 3 of the article
includes that not only textual product benefits, but also other ways to inform people
cannot be used to display the ‘positive’ elements of the tobacco product.
The ban on the display of all ‘good or positive’ elements of tobacco is quite
comprehensive. With the examples given in the law and several open ends in the law
text, there is not much room left for displaying positive tobacco elements. The text of the
articles in the TPD give good examples on what it prohibits, and by not closing off but
rather leavings it open with wording like: ‘other similar offers’, this leaves not much
space for any positive outings on tobacco packages. Adding open-end wording to the
Directive creates opportunities for the enforcer of the law to address positive messages
and possibilities to have court-arguments when other than the exactly specified wording
is used. The warnings, and mainly the minimum set for combined warnings, do leave
room for advertisement and influence from producers of tobacco brands which could
evoke positive references among consumers. There is a minimum of 65% coverage of
the packaging required for the combined health warnings on cigarettes, roll-your-own
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and water pipe tobacco, leaving possible room for improvement. As there is a minimum
set, there is still space on the packaging for advertorial outings and other means of
influence. This could mean that the consumer can still connect positive feelings between
a brand and the tobacco product, making them more likely to purchase the product.
Furthermore, the size of the warning (65% coverage of the packaging) could be not
convincing or clear enough for groups of consumers. Or larger sizes could be more
effective in fulfilling the health goals mentioned in the preamble of the Directive, the aim
is:

‘…a high level of health protection should be taken as a base for legislative
proposals and …. and in view of the particularly harmful effects of tobacco on
human health, health protection should be given high importance, in particular, to
reduce smoking prevalence among young people.’
With in the preamble wording the need for a high level of health protection, and the goal
of reducing smoking prevalence the lawmaker should always keep in high regard
scientific sources that suggest changes to the law that would help in succeeding these
goals.
3.7.1 Brand recognition and combined graphical warnings, working on the TPD
With one of the most important ideas behind the TPD being the protection of EU citizen
health, after the most important goal of the TPD, very doubtfully, being improving the
functioning of the internal market. Improvements to the TPDs nudging assets would
prove beneficial in furthering these secondary TPD health goals and possibly the
internal market purpose as well. The ban on positive outings on tobacco products seems
to be comprehensive. However this ban does not affect the consumer’s view on the
tobacco brand itself, as the brand image outing still remains actively available on the
packaging; leaving room for improvements to the TPD for the legislator. Another
possible point of improvement could be the minimum of 65% pack coverage of
combined health warnings. An understanding of the current situation of how brand
recognition and the health warnings size of 65% influence the goals of health protection
and reduction of smoking prevalence is necessary to make recommendations for
improvements. As these seem to be open ends to the TPD, reviewing relevant scientific
research will lead to recommendations that can help fulfilling the ultimate goals of the
TPD.
3.7.1.1 Harmful effects of positive tobacco brand recognition
A positive attitude towards a brand can harm health. This is attended to with the
provisions in Article 13 of the TPD, which tries to remove all positive outings of a
tobacco product. Tobacco products can be made appealing towards groups of users,
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without the use of the in Article 13 mentioned elements. By designing the packs in a
certain fashion, for example by using colour schemes with pink, white and pastel
colours, females associate the packs with certain benefits or with positive thoughts137.
Tobacco products show the harmful effect branding can have, when they make a
connection between a seriously health damaging product and an otherwise positive
association of a brand by consumers. Tobacco brands can be used by groups of people to
identify themselves, and define their social attributes 138 . Making specific tobacco
products a part of the group-feel that people want, giving them less choice and making
them more likely to smoke. A persons peer has an impact on the likeliness that someone
initiates smoking. Which in term leads in large amounts to tobacco use becoming a habit,
which again leads to all the tobacco related economic and health consequences139.
Removing branding methods from the packages impacts the consumer’s behaviour
towards the tobacco and the purchasing of tobacco products. When packaging designattributes, like fonts and colours, are removed, the positive elements consumers
associate with the brand are disconnected from the tobacco product. The tobacco
products are perceived as less positive and the perceived taste expectations of the
tobacco product is considered lower as well140 .
The lowering of the perceived taste by changing the design aspects of the packaging the
connection between the packaging design and the influence it has on people is shown.
By removing the branding and promotional aspects from the tobacco packages will
make the consumer ultimately shift away from the positive perception they have of
tobacco products.
3.7.1.2 Helping the TPD health goals by reducing branding
To help reach higher levels of human protection, the lowering of tobacco consumption is
necessary. Banning positive outings on tobacco products does help in reaching this goal,
but can be more successful if the positive connection people have with tobacco brands is
limited. With the removal of brands and other tobacco brand descriptors the perceived
taste of the product likely declines. Furthermore the appeal towards the image created
by the brand, such as glamour and sophistication seem to be reduced significantly.
Brand-less tobacco products appear also to be accepted less when given to consumers,

Doxey, J., & Hammond, D. (2011). Deadly in pink: the impact of cigarette packaging
among young women. Tobacco Control, tc-2010.
138 Ibid 134
139 De Vries, H., Engels, R., Kremers, S., Wetzels, J., & Mudde, A. (2003). Parents’ and
friends’ smoking status as predictors of smoking onset: findings from six European
countries. Health education research, 18(5), 627-636.
140 Germain, D., Wakefield, M. A., & Durkin, S. J. (2010). Adolescents' perceptions of
cigarette brand image: does plain packaging make a difference?. Journal of Adolescent
health, 46(4), 385-392.
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where branded tobacco products would be accepted141. The group-feel people have does
not depend on the tobacco packaging anymore, as the connection between brand and
group cannot be made so easily. Smokers of packs who do not have any branding are
perceived as less stylish and less trendy. And people smoking brand-less tobacco were
seen to be less mature and outgoing when compared to smokers with branded packs of
cigarettes142. Overall a less attractive product is created when the branding of tobacco is
removed or minimized. A situation which could well lead to a lower consumption, as the
image, that was once an important asset of tobacco, would be no more.
3.7.2 The TPD and improvements that benefit public health
The importance of the size of the graphical health warnings is further deliberated in this
chapter. The minimum of 65% front and back tobacco pack coverage set by the TPD
makes it so that producers are very unlikely to take matters in their own hands and help
accomplishing the goals of tobacco prevalence reduction by making the warnings on the
packaging bigger. It is likely that they rather do as minimal as possible, to leave room for
branding for example. However this might not help the TPDs health goals to its full
extend. To make recommendations if an increase in size of the warnings would help
health goals, this subject is further deliberated.
3.7.2.1 Size and effects
The respective size and thereby readability and impact on consumers is an important
aspect of reducing smoking prevalence and for the public’s understanding of the risks
that tobacco use entails. Studies confirm the effect of making smoking less appealing by
increasing the size of the health warnings on the packaging. The effects of the warnings,
and the increase in knowledge of the harmful effects of smoking are noticed among nonsmokers and smokers alike143. The effect of noticing the warnings and understanding
the negative health benefits results in a lower consumption rate of tobacco products
with health warnings144. Messages are not only noticed by the consumer but they also
Hammond, D., Daniel, S., & White, C. M. (2013). The effect of cigarette branding and
plain packaging on female youth in the United Kingdom. Journal of Adolescent Health,
52(2), 151-157.
142 Wakefield, M. A., Germain, D., & Durkin, S. J. (2008). How does increasingly plainer
cigarette packaging influence adult smokers’ perceptions about brand image? An
experimental study. Tobacco control, 17(6), 416-421.
143 Germain, D., Wakefield, M. A., & Durkin, S. J. (2010). Adolescents' perceptions of
cigarette brand image: does plain packaging make a difference?. Journal of Adolescent
health, 46(4), 385-392.
144 Thrasher, J. F., Rousu, M. C., Hammond, D., Navarro, A., & Corrigan, J. R. (2011).
Estimating the impact of pictorial health warnings and “plain” cigarette packaging:
evidence from experimental auctions among adult smokers in the United States. Health
policy, 102(1), 41-48.
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challenges the attributes people give to tobacco brands145. The effects where measured
to be more significant with the larger sizes of health warnings. The messages were also
deemed more effective and better noticeable when being increased in size. Furthermore,
smokers where encouraged more to attempt quitting by the increased health warnings
size 146,147. Studies performed by D. Hammond(2011) on different health warning sizes
in Canada confirm these findings. The conclusion was that the health warnings of larger
sizes were more likely to be effective in achieving their goals148. Concluding that an
increased size meant an increased result, or an increased effect.
The particular messages portrait on the packaging have influences on the success rate as
well. In the TPDs Article 10, part 2 the need for yearly rotation of the messages that are
used is worded. Frequent rotations of the displayed health warning are of importance
for the effectiveness of the warnings149. Effectiveness of the pictorial warnings also
depends on the graphics portrait. A more gruesome display evokes more fear and with
that more effect150. For the EU however, the exact effect of graphical warnings needs to
be researched for the member states separately. As the EU consists of member states
which have broad differences, for example historic and demographic differences, what is
successful in which EU country should be examined with more specific research in this
field by each of the members separately to improve the effectiveness. Graphic warnings
do seem to be effective in influencing smoking behaviour and reducing the smoking
prevalence151. The themes and messages on the packaging do bring people into contact
with feelings of fear and evoke a fear-based reaction. The best way to display these
warnings requires them to be accompanied by cessation support information. The fear

McCool, J., Webb, L., Cameron, L. D., & Hoek, J. (2012). Graphic warning labels on plain
cigarette packs: will they make a difference to adolescents?. Social science & medicine,
74(8), 1269-1273.
146 Hammond, D., Fong, G. T., Borland, R., Cummings, K. M., McNeill, A., & Driezen, P.
(2007). Text and graphic warnings on cigarette packages: findings from the
international tobacco control four country study. American journal of preventive
medicine, 32(3), 202-209.
147 Bansal-Travers, M., Hammond, D., Smith, P., & Cummings, K. M. (2011). The impact of
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American journal of preventive medicine, 40(6), 674-682.
148 Hammond, D. (2011). Health warning messages on tobacco products: a review.
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151 Azagba, S., & Sharaf, M. F. (2012). The effect of graphic cigarette warning labels on
smoking behavior: evidence from the Canadian experience. Nicotine & Tobacco
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reaction is likely to evoke reactions of avoidance if the information of how to prevent the
possible health effects is not communicated as well152.
3.7.2.2 Helping the TPD
Suggested by the large amount of research already done on the subject of the effect and
effectiveness of graphical warnings, and with studies performed specifically on the effect
of an increase in the size of these warnings, the conclusion of ‘bigger is better’ is most
prominent. A minimum, and therefor very likely used by producers, size of 65% does
have an impact on smoking prevalence. But this impact could be magnified when the
minimum size is increased. However there are possible negative consequences that need
to be studied, The possible negative impacts of stigmatizing a group of people, together
with the chances of a nudge leading to harmful outcomes needs constant attention.
Furthermore the fear effect the images evoke should not be underestimated. The effect
of fear could be obviated by correct and available cessation help information, or possibly
more information on the benefits of quitting smoking. But as the nudge does not only
work on people smoking which are prone to a quit attempt, the fear the pictorial
warnings evoke should be tested and debated. This to the end of not unnecessary
overloading the innocent bystander who is affected by the nudge as he sees the images
with to much harm. A combination between a lowering of brand imaging and an
increase in health warning size, with specific studies on the best amount of rotational
changes and fear effects of the health warnings should contribute to a more effective
health impact of the TPD.

3.8 Improving nudges and legal acts of the Union
Considering the weak position the EU has when it comes to health, other political
options for possibly improving the effect of the TPD and TAD should be considered. The
TFEU describes the following legal acts in part six, title one: institutional provisions,
section one, the Legal Acts of the Union, Article 288:
- Regulations
- Directives
- Decisions
- Recommendations and opinions
The first three of the legal acts, regulations, directives and decisions, all have binding
force. Regulations are binding directly and entirely, and can be considered the most
Gallopel-Morvan, K., Gabriel, P., Le Gall-Ely, M., Rieunier, S., & Urien, B. (2011). The
use of visual warnings in social marketing: The case of tobacco. Journal of Business
Research, 64(1), 7-11.
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intrusive of the acts. It is used for EU wide policies that require a legal provision to be
the same in all the member states. Directives require a result to be achieved, but do not
provide the exact way the result is to be achieved. This leads to differences between
member states, as a directive needs to be transposed into a member’s national law a
different outcome can arise. Decisions are used to adjust specific situations with EU law,
a decision is only mend for specific cases and it is only binding for those specific cases
for which it is used. These options all would involve the actual making of legislation, and
therefor the EU needs a conferred right and competences to address problems with
these legal acts153 . These legal acts can be harder to achieve and are likely to take some
time to implement and get approved by the EU legislative procedure. However, these are
worthwhile for the EU to consider. The EU has proven it can make directives in the field
of tobacco, provided the regulation has a single market background or the legal
possibilities they have under article 168 TFEU (see § 1.3, 1.4). While not being one of
the points the EU has conferred rights on, a stricter directive that would give the nudges
less room to differentiate between EU member states and could make the nudges more
effective. For the TPD/TAD a changing the directive could useful, for example by not
only giving possibilities for creating plain packaging (see § 3.6.3), but acquiring EU wide
plain packaging would make the advertisement ban more effective. And a set of stricter
minimum graphical warning requirements, with a higher minimum set in the directive
or even a new regulation which requires a larger minimum size of the graphical
warnings would make these nudges more effective and the improvement of health in the
member states by fewer people smoking now and in the future greater (see § 3.7.2.1).
Furthermore, these possibilities would make it so that the international trade within the
EU would be more fair and equalized, as the products are more similar and so
advertising capabilities of the tobacco produce are more even. These improvements of
the nudges in the TPD and TAD could all be achieved by the EU with the use of
regulations and directives as well, creating less differences between member states then
the use of recommendations would and so tend to the necessary market goals as well.
The fourth tool of the EU, recommendations and opinions, does not have binding force
and are therefor seen as a more gentle way of addressing an issue. This tool does
however not have any legal power, as is stated in article 288 of the TFEU:

‘Recommendations and opinions shall have no binding force.’154
This means a member state can choose to ignore them. They are an advice, but a strong
advice nonetheless and are to be taken seriously by the member states. They carry
political weight and can be used by national parliament members to bring the
recommendation on the political agenda and under the public interest.
153
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Recommendations as a political tool for the EU could be used without the delegated
health powers. However, when used to it is more likely the recommendation would be
less effective, as political resistance against the EU overstepping its treaty boundaries
could be evoked. Recommendations that would improve the national law, which is made
following the TAD and TPD directives, is a viable possibility. Suggestions to improve
ability of the law in regard to achieving its goals should be made, and not per se the
improvement of health should be the most important argument. The low requirements
for making a recommendation for the EU, and the political impact a recommendation
does carry make it so that this legal tool should be used to address possible failing
nudges in member state.

3.9 Overview of the nudges, their limitations and scientific suggestions
To give a clear overview of what the nudging articles of the TPD and TAD are, what the
limiting factors of these nudges are, and what science says would be more effective,
relevant information in chapter 2 and 3 is summarized in table form.
Table 1 on page 66 connects the nudges in the TPD and TAD with the likely effects of
improvements. By showing the limitations of the law and using the information from
chapter 2 and 3 to suggest improvements.
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Table 1: summarized and connected information of the nudges, the limitations, possible improvements and the effects of
improvements.

Nudges

Limitations

To improve

Effect

Tobacco Advertising
Directive

Promotion by
branding is not
limited and still
available for
producers

Providing limits for
branding/packaging
advertisement.
These impact
smoking decisions.
(see § 3.6.2, 3.6.3
3.7.1.1, 3.7.1.2)

Reduce smoking,
initiation, and
limiting the positive
connection of a
branding that
increases tobacco use
(see § 3.6.2, 3.6.3)

Article 3: prohibits
printed advertisement,
and advertisement in
Information Society
services
Article 4: prohibits
radio program
sponsorship and radio
advertisement
Article 5: prohibits
event sponsorship that
have cross border
effects

Product packaging can
still be displayed online

Effect is likely to be
small, no improvements
required for now (see §
3.6.1)

Tobacco producers,
under conditions, could
still sponsor radio
shows
Small events could still
be sponsored

Effect is likely to be
small, no improvements
required for now (see §
3.6.1)
Effect is likely to be
small, no improvements
required for now (see §
3.6.1)

Tobacco Product
Directive

The set minimum
size requirements,
positive connection
to a brand not
addressed

A larger size has
more effect. Setting
a larger minimum
size for textual and
graphical warnings,
limit branding
options (see § 3.6.2,
3.6.3, 3.7.1, 3.7.1.1,
3.7.1.2, 3.7.2,
3.7.2.1, 3.7.2.2)

Article 9: requiring
textual and graphical
warnings, specifying
size.
Article 10: requiring
textual and graphical
warnings, specifying
size.
Article 11: giving the
possibility to exempt
products of graphical
warnings, requiring
textual warnings and
specifying size.
Article 12: requiring
textual and graphical
warnings, specifying
size for smokeless
tobacco.
Article 13: prohibits
outings that could be
regarded as beneficial
or positive

Size set to a minimum
50% of the surface

Setting a higher
minimum standard (see
§ 3.7.2, 3.7.2.1, 3.7.2.2)

Size set to a minimum of
65% of the surface

Setting a higher
minimum standard (see
§ 3.7.2, 3.7.2.1, 3.7.2.2)

General warning: 3035% of the surface.
Textual warning: 4050% of the surface

Setting a higher
minimum standard (see
§ 3.7.2, 3.7.2.1, 3.7.2.2)

Same requirements as
for
Article 11

Setting a higher
minimum standard (see
§ 3.7.2, 3.7.2.1, 3.7.2.2)

The ‘positive’ elements
and effects of branding
are not prohibited

Limiting branding
possibilities (see §
3.7.1, 3.7.1.1, 3.7.1.2)

Clearer, more
effective warnings
that help people quit
and deter people
from smoking.
Positive branding
connection is limited,
reducing sales (see §
3.7.1, 3.7.1.1, 3.7.1.2,
3.7.2, 3.7.2.1, 3.7.2.2)
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Conclusions
This thesis is set up in three separated parts building up to final recommendations. As
the content and aim of these three main chapters differ, the conclusion chapter is
divided into three sections; one for each of the chapters.
As a reminder:
The first chapter of this thesis aims to answer the question of what competences the EU
has to create tobacco/health regulations, and in what way the EU creates tobacco
related legislation.
The second chapter focuses on the question of what nudging is and what the supposed
effects and possible uses of nudging are, what would define a regulatory nudge, as well
as the aspects of the TAD and TPD that could supposedly nudge.
In the third chapter, the effectiveness of the nudges in the TAD and TPD are examined.
The boundaries of the nudges of the TAD and TPD are compared to research in the field,
which leads to recommendations to improve the effectiveness of the nudges in the TAD
and TPD. For a complete overview, relevant nudges are researched and the effect on
smoking cessation in the past years is examined as well.
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Conclusion chapter 1: What possibilities exist in the EU for creating tobacco/health
related law?

The EU can and has created health law on the basis of its single market
powers, even though it has no conferred health powers. These healthaffecting regulations however cannot have health as their main goal.

Elaboration:
The EU has signed the WHO’s FCTC agreement, and with that it is bound to its
requirements and goals. The main goal of the FCTC agreement is to lower the overall
amount of tobacco related diseases and with that it aims to improve public health. To
this end, the EU legislator historically and more recently made several different pieces of
tobacco related legislation.
However, according to the TFEU, the EU has a supportive and supplementing role when
it comes to public health. In which it seems that the EU does not have the competence
needed to make health regulations. It is stated clearly in Article 168 of the TFEU, that
health care is the responsibility of the EU member states.
On the other hand, the EU has a strong supporting role when it comes to health. The EU
is to compliment and support its member states to achieve a high amount of health
protection. The EU has different conferred rights in the matter, as healthcare and
protection for that matter are not a conferred EU power, but the market in which people
and companies act are a strong EU competence. To create health-affecting regulations,
the EU uses its powers in the field of regulating the European single market. For which it
has strong possibilities, as the power to regulate the European market is a clearly
conferred EU power. Both the TPD and the TAD are created in the context of market
condition improving directives. Meaning they are primarily created to improve the
equality between member states when it comes to tobacco trade. The TAD was created
using the TEC, the TPD with the TFEU as a legal background. Article 95 of the TEC is the
‘old’ version of Article 114 of the TFEU, in which it is stated that the EU has the
conferred right to regulate the internal market. Article 114 can be used in a broad field.
The article is a residual article, which does not have a very specific goal. This makes
Article 114 widely applicable, and usable for the EU to create legislation.
As a by-product of a regulation, the EU in fact can make public health regulations, s
shown in the rulings in different cases before the EUCJ (see § 1.4.2). This, however, has
to be included in a legislative act that does not have as its main objective to regulate
public health.
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So even though not conferred, the power of making public health regulations is available
within the EU. By the rulings in several cases of the EUCJ and by using the powers
conferred to the EU to create a smooth internal market, the EU can make health
regulations. Providing it follows the courts directions and the law does not have the
main intend to alter public health.
The EU can create tobacco/health law using the competences it has in the field of the
European single market. However, the EU cannot directly create tobacco/health law for
if it would be designed as legislation with that as its main purpose. In other words, the
EU cannot make health law, but it can.

Conclusion chapter 2: What is nudging, nudges and what are their supposed
effects?

A nudge guides a person’s choice without restrictions. It can be used as
a regulatory tool and was made popular by Thaler and Sunstein. The
TAD articles 3,4 and 5, and TPD articles 9,10,11,12 and 13 are nudging
articles. Nudging as a regulatory tool evokes wide spread ethical and
moral criticism.

Elaboration:
One of the key rules in the libertarian paternalism way of thinking is that it tries to guide
people rather then restrict them in the choices they can make. Nudging is making use of
an automatic thinking/reacting system when trying to get a certain reaction. By use of
choice architecture, environmental or other cues, a nudge makes a person more likely to
act in a certain way.
Nudging as a regulation tool is relatively new, and made popular by Thaler and Sunstein
in 2009. By using psychological theory and regulations implementing a nudge, the idea
is to trigger people to act in a certain way that benefits them and fights human
irrationalities. The choices of the consumer will not be restricted, they are suppose to
guide people to make the rational choice.
A legislative nudge according to A. Alemano(2012)has to meet 5 requirements;
- The freedom of the nudgee must be preserved, no restriction in choices.
- The nudge has to be designed to the nudgees best interest.
- There has to be a change in the environment of the nudgee.
- The irrational behaviour of humans has to be used.
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- The nudge must address a not fully autonomous/conscious decision made
without perfect knowledge of the subject.
TAD articles 3,4 and 5 are nudging articles when we follow Alemano’s description. These
articles all form a ban on commercial outings of tobacco products, making the products
less visible but still available for the consumer and in this way restrain the harmful
effects of tobacco.
In the TPD articles 9,10,11,12 and 13 can be seen as a nudge, by putting a health
warning on the tobacco packages. This is not restrictive, as the product itself stays
available to the consumer and follows the other points of what a nudge should entice; it
has the best interest of the consumer in mind: to help people who want to cease
smoking do so. And it changes the environment with new aspects on the packaging.
Further more, the articles in the Articles 3,4 and 5 TPD on banning promotion can be
seen as nudges as well as they are similar to the nudging Articles 3,4 and 5 in the TAD.
However, the criticism on nudging is ample as well. The idea that someone is making
choices for you evokes strong reactions. The government, in theory, could use nudging
without the consumers best interests in mind, but instead to benefit its own agenda. The
consumer could be infantilized by the use of nudges, which will not lead to a betterinformed person, who is self-capable. Furthermore, a nudge is not subtle. There is no
differentiation between people, who want or need to be nudged and people that don’t
want to be nudged; the nudge affects all. These and other sorts of critique displayed(see
§ 2.5,3.3) are to be kept in mind when evaluating the nudges used to prevent possible
harmful outcomes.

Conclusion chapter 3: Tobacco nudging, when does it work?

Nudging people works, regulatory nudging can work as well. The
nudges in the TPD and TAD are likely to have a positive impact on
health as they are now, but can be made more effective by limiting
branding and requiring a larger size graphical and textual warning.

Elaboration:
Chapter three formed a link between the regulatory elements of this thesis, and the
human behaviour elements. It was found that nudging does work; people can be nudged
to make a healthier choice. An increase in a preferred choice can be found when people
are nudged in a specific area. The effects of nudging should be well monitored and
researched, as even a well-intended nudge could have a negative impact.
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Regulatory nudges from other countries, in particular Australia and Canada where
researched as well. The plain packaging act in Australia was found to cause an increase
in the cessation of smoking in the country; the trend of cessation followed a faster
downward decline. Improving the countries public health situation, and what is likely to
lead to a large economic/monetary return as well. The Canadian pictorial/ graphical
health warnings let smokers being more aware of the risks and the choices on smoking
where made more profoundly. As was expected in Australia, the Canadians expect a
positive effect on public health and a positive economic return of the regulation.
To be able to make good recommendations, the current situation on smoking and
possibly the effects of the TAD and TPD were researched. The smoking prevalence in the
EU has been and is on the decline for several years. Though, the exact effect of the TAD
and TPD remain unclear. For EU member states, a small decline in smoking prevalence
can hold a relatively large economic benefit.
It was found that the TAD leaves openings for tobacco advertisement on the packaging.
Promotional on- packaging outings still have an effect when it comes to the brand image,
the amount of contact people have with a tobacco product or brand and smoking
initiation. The ´gaps´ in the advertising ban make it harder to achieve the TAD´s health
goals.
The brand image that tobacco products have is still having an effect on society despite
the 2003 advertising ban. Groups can still ‘identify’ themselves with help of the tobacco
brands, and by this process has a negative effect on smoking cessation methods and
increase the smoking prevalence.
The TPD graphical warnings have a positive effect on the cessation rate on the EU public.
However, this effect could be more significant if the warnings would have a larger size.
Smokers are more likely to try and quit when the size of the message is increased, also
the portrait warning has a larger effect on the cessation number if the picture is more
gruesome.
Overall, both the TPD and TAD are likely to have a positive impact on public health. But
improvements can be made to increase this effect and fulfil the goals of both the TPD
and TAD.
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Discussion
By bringing relevant knowledge on specific nudges, in particular what makes them work
or limits the effect of a nudge, to the text of the law, new insights are gained for law
improvements. In the literature research performed for this thesis certain assumptions
were made. One important assumption being made was on the exact effect of the TPD on
the public health in the EU. There was no EU wide assessment of the effect of the TPD
available to draw conclusions from. As a result, knowledge from relevant research is
used from countries that have similarities with the EU to draw conclusions on the likely
effect of nudging. However similar, more or less at times, there is no absolute certainty
that results will be the same when research of the same design would be performed in
the EU. That said, the research used is very likely to be similar in outcome would it be
reproduced with EU subjects. To gain absolute and exact knowledge, nudging would
have to be researched in the EU more thoroughly, specifically in all member states
separately as the nature of the legislative work, the directive, can give differences
between member states. As the research used has sources from more then a decade old,
the outcome of people feelings and ideas of some of the nudges might have changed. The
graphical warnings might for instance become ‘business as usual’ for people, or the
consumer might not be as shocked as they where by the graphical images a few years
ago. The individual nudging factors from the TPD and TAD should be handled
separately, and researched in the EU to make even more precise recommendations on
improvements to both Directives. These improvement recommendations would have a
more positive impact on human health and interstate trade, and the use of research as
portrait would make this thesis more relevant.
A research goal that would improve this thesis would be to determine the optimal size
and placement of the textual and graphical health warnings. As the focus in this thesis
was on literature available, the exact size could not be determined by the research that
was found, leading to a rather open and imprecise conclusion and recommendation.
Research shows that an as-large-as-possible warning is higher in efficiency and more
likely to have a bigger health effect. The exact effect when it comes to size however, is
not found. To make better recommendations towards the exact size of the graphical
warnings displayed and its precise placement, further research should be performed. A
size-effect relation study will help defining what size would create the desired effect. An
even more specific study, with not only the effect of the size of the warnings in mind, but
more precisely with the situation in the EU as a factor as well would be the most
prudent. Meaning also to include for example the need for information on the packaging
and the display possibilities in different countries. This would lead to recommendations
regarding establishing the optimal situation for effective nudging with the graphical
warnings in a specific EU country. As such, specific and precise research would give
better recommendations that could be used to improve the TPD immediately and would
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make this thesis more relevant. The outcome of such a research could show the need for
other adjustments to EU legislation as well. If research would show for example that a
bigger front-of-pack warning would be desirable, requiring more space on the front of
the package, regulations regarding information requirements displayed on the front of
the packaging should possibly be reconsidered and be moved to other sides of the
packaging.
The thesis set out to make recommendations for the improvement of the nudges in the
EU tobacco legislation. The TPD and TAD where chosen because the availability of
nudges in the legislation, and because, especially for the TPD, they where recent.
Scientific information was connected to the law to find possible room for improvement
in the law text. However, scientific information is not only what drives the political
processes in the EU. Other factors which generate interests from legislators has a part in
the process as well, the tobacco lobby, economic incentives, time and being on the
European legislative agenda play a big role in how and when a directive is made or
adjusted. Furthermore, the nature of the TPD and TAD, while being made for market
regulation, are remarkably close to what would be a directive to influence health. As the
EU has no conferred powers in the subject of health, they are not likely to make large
and often changes in directives like the TPD. It could create political resistance if they
would try to act on the health subject often, resistance not only on the health directives
but others as well. This could be one explanation why the research, which at times was
available when the new TPD was introduced in 2014, is not used. A more close focus on
health in the directive could have let to member states objecting, and in that case could
help them annulling the directive in court. Therefor it could have let to better
recommendations if the research design did not focus on the EU TPD or TAD, but the
relevant versions in the EU member states. Using the TAD and TPD, the respective laws
that implemented the requirements in the national law could be assessed in the same
way as the thesis does. It is likely that a recommendation would be accepted and
integrated in a less complicated manner in national law than in EU law.
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Recommendations

Recommendations for creating health law in the EU

The EU should gain the conferred right to create health law. This shall
take some time, as for now the EU should frequently remind its member
states via recommendations of their TAD and TPD commitments to a
high level of health protection.

Elaboration:
Creating health law, as they did in the TPD and the TAD, using the powers that the EU
has been conferred in the single market area could prove to be unwise in the future. The
EU could harm the trust there is between the EU and its member states. If the EU would
start acting without the conferred rights more often, member states could become more
reluctant in giving the EU more rights and might become so reluctant that they choose to
leave the EU as the EU would start to threaten their sovereignty. Even the action already
taken in creating health care, or for that matter even the signing of the FCTC agreement,
could prove to be a remaining thorn in the foot of member states. As in the future the
political landscape in the EU member states shifts towards other, less European minded
parties, the overstepping of borders by the EU could prove more harmful then it has
been useful in time.
The EU member states should be convinced to confer rights in certain areas first, after
which the EU should act. Then and only then can a stable EU be allowed to grow, with
consensus from all informed parties. Effective health related regulations could be made
by the EU, more easily then by all the member states separately. An EU campaign to gain
more rights in the field of creating health law should be started, with the end goal of
gaining the conferred right. With the prospect of efficiently coordinated, more cost
effective health regulations member states should be convinced. Needless to say, this
recommendation is one that is not achieved overnight. But as the member states have
proven on more then one occasion in their past, starting at the early stages of the EU
with the European Coal and Steel Community helping laying foundations to a peaceful
Europe and building to a strong collaboration in more recent years proven by the
economic might the combined EU and its single market represents, well structured close
cooperation under the EU flag can lead to great things.
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As these recommendations are plans that could take years to achieve, and take a
prolonged political process, more direct measures the EU should take at the moment are
recommended as well. Stronger and more frequent remembrance of the TPD and TAD
directives health goal to the member states in the forms of EU recommendations and
opinions should be made. The rather open-ended nature of the health goals in the TPD
and TAD, requesting a high level of protection and not a specific goal, make it so that the
EU could give its opinion to member states, which are just doing the necessary and not
the upmost possible. So, these opinions and recommendations should be focussing on
the member states which have the nudges emplaced that are according to scientific
research the least effective. These EU actions do not have any binding force, and the
member states could choose to ignore them. However, these reminders can help keeping
the problems of tobacco use on the national agendas and could help impose better
functioning nudges in the member states. Furthermore an increased and more or less
frequent number of recommendations from the EU would fit in the priorities plan that
the EU set for itself for the period 2016-2020,namely addressing the risk factors of noncommunicable diseases.

Recommendations for nudging in the EU

The EU should be open about the nudges they implement, and nudges
should be examined frequently to make sure their effect stays virtuous.
Elaboration:
Nudging could hold interesting possibilities in multiple fields. It could prove useful for
soft-regulating tobacco, but also for example in making choices for healthy food
products. Important for the EU is to be open and straightforward towards its citizens
when the decision is made to use the technique more often.
When deciding to use nudging, the EU is recommended to give information or have the
member states inform the public about the action. In this way, the EU could gain the
trust of people, as they would be able to scrutinize and question the EU´s actions. In
explaining the use of nudging, the greater public goals it would help achieve, and the
likely effects of the nudge, people are made more aware of the issue and the measure
would likely be more accepted by the public. A well-accepted and broad-carried nudge
would require nudges in fields with great public interest, in which the majority of the
people already see the need for a change. Nudging should be used in specific areas as
said before, but with great care. The nudges the EU implements should be frequently
examined. For example by a specified nudge-team as the UK has used in the past. This to
make sure that the nudge does not lead to a negative or unwanted outcome.
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Tobacco Advertising Directive recommendations

The EU should create regulations to implement plain packaging
requirements. This could be accomplished by pushing for plain
packaging in member states with recommendations, or via the creation
of a directive.

Elaboration:
Ways of advertising on television, radio and events are already minimized or banned to
protect the health of EU citizens. However, the brands on the packaging can still be
recognized and used by groups and people separately to make statement. Cigarette
brands, and packaging designs continue to be a tool for groups to identify themselves
(see § 3.6.3). Associations that a brand evokes should be minimized, leading to less
smoking initiation. Furthermore, pressure to initiate smoking by groups could be
minimized to some extent by taking away the positive feelings connected to a tobacco
brand as well, with a reduced number of people who take up smoking as a habit as a
result.
Therefor it is recommended to implement requirements to create plain packaging for
tobacco products. With human health as a strong argument to the cause, and the clause
in the TAD and TPD for adjusting the Directives when scientific evidence is available, the
TAD and TPD can and should be amended, or the EU member states should be advised to
introduce plain packaging regulations in national law. The Australian plain packaging
reports show the useful effects of plain packaging, with reducing smoking prevalence,
making health warnings more noticeable and helping people cease smoking when they
want to (see §3.4.1). Furthermore people can still buy their favourite brand, no
restriction would be emplaced. Giving freedom of choice to the citizens of Europe who
wish to continue smoking their favourite brand. A plain packaging measure would be
relatively easy to control, as there is a limited amount of tobacco producers whom
produce the tobacco brand products. Confirming compliance, finding and punishing
producers or brands who do not comply with the law could be fairly easy.
If there would be a gradual retreat of the use of smoking/tobacco products, the usage of
these harmful goods will be reduced over time preserving EU citizens health. Though,
with the use of soft regulations, smoking might never totally cease to exist. However, the
harmful effects of smoking on the people, and the economic cost connected to tobacco
use can be minimized over time by the use of plain packaging.
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However, as portrait earlier, the EU has limited capabilities when it comes to health law.
Creating a new directive with the requirements for plain packaging is the most
favourable option, and the process to do so should begin. As a more immediate
possibility, the member states should be advised repeatedly with recommendations and
opinions, to impose more effective nudges which would lead to better health protection.
The process for more EU legislative power when it comes to broad health problems
should be achieved by the EU in the form of treaty rights as they have in other areas like
trade.
Chances for the EU could emerge when one or more states would adopt plain packaging
requirements. This could arguably lead to differences in advertising capabilities in
different nations, and with that differed options the producers have which could lead to
unfair advantages for producers in different member states. This unevenness in the
market could then prove as an opening for the EU, as they could address the problem by
imposing plain packaging for all the member states and with that create an even playing
field. This option however would be one that would take some time to achieve.

Tobacco Products Directive recommendations

The EU should require a larger minimum size of the textual and
graphical health warnings, and branding possibilities should be
minimized by new directives or by pushing member states with
recommendations.
Elaboration:
To achieve the health goals of the TPD, the size of the graphical warnings should be as
large as possible and set to a size that would leave fewer possibilities for differentiation
of the warning sizes between member states. Branding possibilities should be
minimized, preferably in the way described for the TAD.
As is shown in chapter three (see § 3.7.2.1), a larger size results in more effect. Larger
sized warnings are better noticed by consumers, and easier to interpreted for
consumers. Smoking becomes less appealing, and the public understands the warnings
better when the size is increased. In addition to an increase in understanding, larger
messages made people more prone to attempt cessation. The overall reduction of the
smoking prevalence in the EU is therefor likely to be larger with larger graphical
warnings on the packaging, making it more likely to achieve the health goals of the TPD.
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A higher minimum size should be set in the law to create a more effective warning, and
a bigger effect on public health and achieving the TPDs health goals. This should ideally
be done in the TPD, but providing pressure to have it implemented in the member state
separately works as well. A larger minimum size would result in less differentiation
between tobacco products in member states. As the products are required to fulfil
other/new EU demands regarding information to consumers, by setting a larger
minimum of warning, the EU member states are forced to make the warnings a certain
size. A stricter, specific size could make the directive to specific and would make it more
or less a EU regulation. A regulation has different legal power, and lacks the freedom a
directive grants. If the improvements would be to precise and form a regulations rather
then a directive, the resistance in the EU would likely be greater with more fierce
opposition. As is portrait in the discussion segment of this thesis, the exact minimum
size and placement should be researched further with studies that give answers to what
would be the optimal size of the warnings. These should be acquired in different
member states, to account for the different populations. Furthermore they should be
repeated frequently, to keep up with the changes a populations undergoes.
A higher minimum set by law would leave the EU members with less room for
differentiation. Not only would this lead to more effective warnings, it will lead to more
similar products in the member states as well. With a more or less similar product
within the EU single market, companies would have more equal chances in different
member states creating a fairer market and helping the market goals of the TPD. With an
increase in the size of health warnings, the health goals and market goals of the TPD are
addressed and improved at the same time.
Again, the same goes for the TPD as it does for the TAD. The changing of the directives
would be the desired option, as it would require all EU members to take action that
would give effective nudges. However EU possibilities are scarce in the matter, and
though possibilities are available they are likely to take time. More involvement in the
member states by recommendations and opinions would likely create faster results,
putting some pressure on the member states to improve slacking legislation and putting
the tobacco measures on their political agenda. The EU could change the TPD, they
should use equal market opportunities of less differentiation by a higher minimum as
the most important argument.
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Appendix 1
Regulations and cases used
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Regulations
Australian Plain Packaging Act.
Australian Government. Act number 148, 2011. Tobacco Plain Packaging Act 2011.
https://www.legislation.gov.au/Details/C2011A00148

Canadian Tobacco Product Labelling regulation
Government of Canada. 2011. Tobacco Product Labelling.
http://laws-lois.justice.gc.ca/eng/regulations/SOR-2011-177/page-1.html#docCont

Framework Convention on Tobacco Control (FCTC)
World Health Organisation. FCTC agreement.
http://www.who.int/fctc/text_download/en/

Tobacco Advertising Directive (TAD)
EU Commission. Directive 2003/33/EC.
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0033

Treaty establishing the European Community (TEC)
EU Commission.
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12002E%2FTXT

Treaty on the Functioning of the European Union (TFEU)
EU Commission.
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT

Tobacco Product Directive (TPD)
EU Commission. Directive 2014/40/EU.
https://ec.europa.eu/health//sites/health/files/tobacco/docs/dir_201440_en.pdf
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(former) Information Society services directive
EU Commission. Directive 98/48/EC.
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1998:217:0018:0026:en:PDF
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Cases
Tobacco Advertising I
C-376/98 Germany v Parliament and Council
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-376/98

Tobacco Advertising II
Case C-380/03 Federal Republic of Germany v European Parliament and Council of the
European Union
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-380/03

Philip Morris Brands SARL et al v The Secretary of State for Health (UK)
Case C-547/14 Philip Morris Brands SARL, Philip Morris Ltd, British American Tobacco
UK Ltd v The Secretary of State for Health
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62014CJ0547
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Appendix 2
Tobacco Advertising Directive, directive 2003/33/EC

84

85

86

87

88

Appendix 3
Tobacco Products Directive, directive 2014/40/EU
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