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1

Introduction

1.1 Problem definition

The global community has recognized environmental problems for many years. Since the United
Nations Conference on the Human Environment in 1972, the environmental framework has
developed in terms of the number of international organizations, agreements and actors.
Awareness of human intervention in natural environmental processes has led to the close
cooperation of countries, a wide range of scientific studies, and a flow of financial funds aimed at
finding solutions, making agreements and fulfilling the task of tackling environmental problems.
In order to achieve ‘sustainable development’ – “development that meets the needs of the present
without compromising the ability of future generations to meet their own needs” (Brundtland &
Khalid, 1987) – it is necessary to ensure environmental protection, social security and sustainable
economic development. This raises a broad discussion of how to integrate environmental issues
into activities of economic institutions to avoid that “activities of global economic institutions …
undermine environmental treaties” (Biermann et al., 2012, p. 1307).
Carbon emissions and biofuels as a solution
One of the biggest environmental problems, and one that has a capacity to undermine sustainable
development is climate change. Anthropogenic carbon emissions are “extremely likely to have
been the dominant cause of the observed [global] warming since the mid-20th century” (IPCC,
2014, p. 4), where fossil fuel burning is the main source (78%) of carbon release from 1970 to
2010 (IPCC, 2014). An alternative source of energy is biofuels generated from renewable
resources. The first generation of biofuels (often referred as conventional biofuels) are produced
from food crops such as sugar cane, beets, grains used for the production of ethanol and rapeseed,
soybeans, sunflower, cotton seeds, palm and other tropical oils used for the production of biodiesel.
Feedstocks for the second generation of biofuels are cellulose, hemi-cellulose and lignin from
grasses, bushes and trees. Biofuels from algae are referred to as third generation biofuels (Alam et
al., 2015). Second and third generation of ethanol and biodiesel was developed to lessen the impact
of biofuels production on agriculture and improve GHG emission-balance (Sorda et al., 2010).
According to their proponents, biofuels have the capacity to contribute to all three pillars of
sustainable development, which are: environmental protection, social progress and economic
development, commonly referred to as the triple bottom line (Sims & Richards, 2002). Transport
accounts for up to 16% of anthropogenic GHG emissions and biofuel is believed to be one of the
ways to reduce green gas emissions (IPCC, 2014). Apart of being seen as a climate-friendly
substitute for fossil fuels, biofuels could contribute to rural development by providing an additional
market for agricultural production, and they also play an important role in energy security (UN,
2005). Biofuel production and trade is expected to grow in coming years, due to commitments to
decrease greenhouse gas emissions and ambitious targets for renewables (Junginger et al., 2011).
Biofuel debates and disputes
Biofuels are, however, still a very controversial issue, that raise many debates and disputes, both
within the biofuel trade as well as in many other fields. Many problems are not resolved due to
“the absence of clear goals, a shared vision, and effective communication and coordination among
international institutions” (Ivanova, 2012, p. 565). Biofuel development is opposed by the
concerns of negative social and environmental effects such as loss of biodiversity, soil erosion,
violation of land property rights and the increase in food prices (Kaditi, 2009). On the one hand,
7

the development of bioenergy is justified by the potential environmental benefits of the “avoided
1
emissions” . At the same time, however, life-cycle assessments of biofuels have shown that some
types of feedstock and processing techniques might have a negative net contribution to a reduction
of GHG emissions (Sorda et al., 2010). Further, it has been argued that it may lead to a growth of
burden on ecosystems, for example by exacerbating deforestation, loss of forest biodiversity, or
increasing environmental pressure on soil and water resources (Hunt 2007). Moreover, first
generation biofuels use food crops as their feedstock. Hence, the competition of bioenergy with
agriculture on arable land could cause an increase in food prices and food insecurity (Bourgeon &
Ollivier, 2008). Also, biofuels might create undesirable GHG emissions because of clearing
forested land or draining peat swamps to grow palm oil for biodiesel (UN, 2014). Consequently,
environmental, social, energy as well as economic and trade aspects of bioenergy, including both
positive and negative sides must be taken into consideration at all levels of decision-making and
policy implementation.
Meanwhile, the biofuel market is relatively new, where the actors and rules are not clearly defined
and the interactions between them are complicated. In addition, numerous factors hinder biofuel
production and trade. While the demand for biofuels is increasing, industrialized countries
encounter the problem with insufficient land availability to entirely meet their demand with
domestic biofuel production (Howse et al., 2006). Trade opportunities are in turn hindered,
nevertheless, by many other factors such as lack of infrastructure and investments in developing
countries, uncertainty in demand and supply sides and others. Biofuels as any other new market or
technology strongly depends on government support, but the level of state support between
countries for bioenergy is considerably different.
Many countries have already set very ambitious goals for the development of biofuels, mostly due
to environmental concerns and goals to reduce their dependence on fossil fuel import (Kaditi,
2009). At the same time, many developing countries have the potential to produce biofuels in a
more cost-efficient manner by using their comparative advantages in low costs of raw material,
labour and production process in developing countries (Junginger et al., 2011). Besides, the biofuel
market can help to create jobs opportunities and additional income, drive rural development,
increase markets for agricultural commodities, reduce expenditures on imported fossil fuels and
promote economic growth in developing countries (Kaditi, 2009). Howse et al. (2006) believe that
trade barriers can be decreased with a transparent and non-discriminating trade regime of biofuel
products that can attract investments to developing countries and contribute to the biofuel
development.
The role of the WTO in biofuel development
Newell (2009) claims that on the global level the world’s most powerful institutions, in the areas
of trade, have a capacity to play a more significant role in the integration of economic, social and
environmental goals of sustainable development than they do now. The World Trade Organization
(WTO) being,, “the only international organization dealing with the rules of trade between
nations” (WTO, 2017m) could also play a significant role on this matter by reducing of barriers
to biofuel trade,
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“Implying the benefits of avoiding climate change caused “the release of greenhouse gases and/or their precursors
into the atmosphere over a specified area and period of time” (Kyoto Protocol, 1997)
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One of the main goals of the WTO is, “lowering trade barriers [which] is one of the most obvious
means of encouraging trade” (WTO, 2017i). Eliminations of export/import tariffs would create
conditions where countries could take advantage of their assets by focusing on what they can
produce best. According to this WTO principle of “comparative advantages”, countries, which are
more efficient in the bioenergy field, will increase bioenergy trade and overall wealth (WTO,
2017b). Thus, in order to achieve favoured conditions for bioenergy trade the WTO, as the most
powerful organization in international trade, must “develop into the leading framework for global
biofuels regulation” (Mol, 2010, p. 12). Even if the increase of bioenergy trade does not occur, the
elaboration of the WTO rules is also important for the domestic development of the bioenergy
industry, because the WTO agreements also regulates government interference into the market
(Tarasofsky & Palmer, 2006).
Biofuel trade is not a subject of a special interaction in the international area. As such it contrasts
with other environmental issues such as biosafety (the Cartagena Protocol on Biosafety) or ozone
layer (the Montreal Protocol on Substances that Deplete the Ozone Layer) (Oberthür & Gehring,
2006). The main reason for the lack of attention towards biofuels is that initially biofuel production
was considered only for domestic use, but the increasing trade has brought it up on the global
policy agenda (Tarasofsky & Palmer, 2006). Products, which are meant for biofuel use such as
bioethanol and biodiesel, do not fall under the special category in a product classification used in
WTO legislation (Kaditi, 2009). This classification determines the applicability of agreements and
rules applied for a particular product such as tariff reduction formula, a set of WTO disciplines on
domestic subsidies, technical regulations, sanitary and phytosanitary measures, statistics and other
issues affecting trade (Junginger et al., 2011). Since biofuel products do not have a specific
category and they appear in different sections: ethanol is classified as an agricultural product, but
biodiesel refers to a chemical (industrial) good. Different WTO rules and agreements are applied
to them which might cause a dissimilar and possibly unfair treatment of goods which have similar
end uses (Howse et al., 2006).
The lack of the uniform approach to biofuels and neglect of the particularities of biofuels as traded
goods with environmental benefits might create problems for trading parties, but may also
motivate them to find a common approach to biofuel trade issues. This research project studies the
international biofuel development and trade, from the point of view of regime analysis under the
WTO regulation.
In the light of the strict definition of regimes as “explicit rules, agreed upon by governments
…[which explain] how states, each acting in self-interest, can come together to work towards some
basic common interests” (Sutton, 1999, p. 7) the WTO was established to regulate overall trade
between countries rather than specific biofuel issues. Hence, it would be more accurate to name
the subject of the study as the WTO trade regime regulating biofuel trade. However, Howse et al.
(2006) argues that when new products or technologies appear in international trade the WTO rules
must be scrutinized, and a special discussion might take place on how and what rules should be
applied to those products or technologies. Originally, as previously argued, biofuel was considered
only for domestic use and, therefore, the potential role of biofuel products in international trade
was disregarded. The question might be raised whether WTO rules should be explicated or even
changed to tailor them in accordance with the peculiarity of bioenergy, and if so, how. (Weiß,
2011) Hence, it is assumed that biofuels might become a subject of WTO negotiations regarding
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special treatment of biofuels or the establishment of biofuel agreement since the WTO envisage
opportunities for agreements with a focus on specific issues.
The particularities of biofuel are its environmental benefits and in the Preamble to the Marrakesh
Agreement Establishing the WTO, the reference is made that trade development should occur
under the conditions of “the optimal use of the world's resources in accordance with the objective
of sustainable development, seeking both to protect and preserve the environment” (Marrakesh
Agreement, 1994). However, the institutional constrains of the WTO create “the rule-exception
dichotomy” where the WTO regulation sets the liberalization of trade as “the default norm” but
non-economic values such as human health and safety and environmental protection must be
justified (Du, 2016, p. 21). From the WTO rules biofuels are nothing more than traded items
subject to relevant rules and agreements of the WTO as any other products but “the rule-exception
dichotomy” might be used for preferential treatment of biofuels as products with environmental
benefits. Thus, in the study the notion of the WTO biofuel regime implies, on one hand, the trade
regime of the WTO and, on the other hand, the premises of special treatment for biofuels as
products with environmental benefits.
Downie defines a regime as, “shared understandings that together regulate international action”
(Downie, 2005, p. 65). In order to establish a “shared understanding” the WTO members,
influenced by different forces, drivers or effects, have to find to a common vision on biofuel trade
regulations. As soon as the WTO members achieve it they might create a binding agreement that
would form a core of the WTO biofuel regime. Until then, it is only possible to search for factors
that contribute to a “shared understanding” on how biofuels can and should be treated in the WTO.
Those factors create a WTO environment that affects actions of WTO member-states, their
perceptions and views in the field of international trade as well as their expectations about future
WTO rulings in the case of dispute settlement procedures.
The ability of any factors to influence the WTO biofuel regime may be referred to as a property of
power. Nye (2011) defines the concept of power as, “the capacity to do this” and “influence” (Nye,
2011, p. 11). Hence, all external and internal factors such as results of WTO legal case on biofuels,
acceptance of biofuels as a tool of climate change mitigation and informational pressure from
NGOs on side effects of biofuels might be considered as potential sources of power, which have
the capacity to influence the process of establishing a “shared understanding” on biofuel trade
regulations.
1.2 Research objective

The following research objective can be derived from the introduction:
To understand how different forms of power are shaping the formation of the WTO biofuel
regime.
In social science, power is highly contested concept (Arts & Van Tatenhove, 2004; Goehler, 2000;
Nye, 2011). There may be, “as many definitions as there are power analysts”, who define different
forms of power in terms of the disposition of resources, organizational, relationships, discursive,
structural terms and other ways (Arts & Van Tatenhove, 2004, p. 346). Nye (2011) argues that any
attempts to define a universal definition of power are “doomed to fail because power depends upon
human relationships that vary in different contexts” (2011, p. 10). In order to embrace different
forms of power the classification of four forms of power (compulsory, institutional, productive
and structural) by Barnett and Duvall (2005) has been chosen for the study.
10

1.3 Research question

The main research question of the analysis reads as follows:
How are different forms of power shaping the formation of the WTO biofuel regime?
The study draws inspiration from the Policy Arrangement Approach (PAA) (Arts et al., 2006)
which aims to do justice to temporary stabilisation of a policy domain and changes caused by both
strategic and structural factors. The lens offered by the PAA provides analytical opportunities to
study the formation of the WTO biofuel regime as the result of the interplay of four forms of power
by Barnett and Duvall (2005).

1.4 Thesis outline

Chapter 2 (Theoretical Framework) commences with the main concepts such as policy, power and
regime. It then discusses the four forms of power by Barnett and Duvall (2005) and outlines the
main characteristics of the Policy Arrangement Approach (Arts & Van Tatenhove, 2004). The
description of the research methods employed in the thesis project are covered in chapter 3.
Chapters 4, 5, 6 and 7 present the results of the empirical study and show how different factors
generate four forms of power according to the classification by Barnett and Duvall (2005) while
shaping the formation of the WTO biofuel regime. Chapter 8 discusses the influence of four form
of power on each other and the formation of the biofuel regime, reflects on the theoretical and
conceptual framework and finalises the thesis by providing recommendations for the policy
development and future research.

11

2

Theoretical and Conceptual Framework

This chapter develops a conceptual framework for the thesis project that will ultimately be utilised
as a tool to analyse the empirical material. It will incorporate the concepts of policy, international
regime and power. It also discusses two theoretical approaches used as the foundation of the study.
The study of the formation of the WTO biofuel regime starts with the definitions of the main terms
of the policy analysis and international regime analysis. The policy analysis literature and
international relations literature are related in the same way as policy and international regimes are
related in practice. The policy analysis literature examines how an actor pursues a policy in the
course of action or inaction (Hill, 2005). The international relations literature analyses how actors,
driven among others by self-interest, work together towards some common interests in the absence
of a global authority which otherwise would control their actions (Sutton, 1999).
Another important issue of this chapter is the concept of power. The chapter proceeds with the
description of four forms of power by Barnett and Duvall (2005), which is chosen as the theoretical
foundation of the study. The chapter also discusses the Policy Arrangement Approach (Arts et al.,
2006), which serves as inspiration for the study of the four form of power by Barnett and Duvall
as different political processes which develop the WTO biofuel regime in the course of their
interaction contributing to either stability or changes of the WTO regime domain. Although both
theoretical approaches refer to the policy analysis, political scientists often apply the same
theoretical perspectives for a regime analysis that they use for the analysis of a policy (Young,
1989).
2.1 Policy and Policy Analysis

The general understanding of the concept of policy is a set of decisions and actions: Heclo defines
a policy as “a course of action or inaction” (Heclo, 1972, p. 85), Easton – as “a web of decisions
and actions” (Easton, 1953, p. 130), Jenkins - as “a set of interrelated decisions” (Jenkins, 1978,
p. 15). The purpose of a policy is to direct behaviour according to a chosen “course of action or a
plan” (Parsons, 1995, p. 14).
Policies are not static phenomena; they tend to change over time. Yesterday’s direction is exposed
to adjustments to internal factors, such as changes of policy goals, or external ones such as the
influence of other policies. Hill (2005) scrutinizes two main elements of policy terms, a decision
and an action, and emphasizes that a policy can be pursued without one out of two: as a deliberate
inaction or as a side effect of other policies. Maintaining the status quo is an essential part of policy
process where an inaction can become a political activity “resisting challenges to the existing
allocation of values” (Hill, 2005, p. 8). Also, the part of policy can be an action without decision
as the by-product of other policies: “to pursue objectives other than those of the policy in question”
(Dery, 1998, p. 166).
Hill (2005) also distinguishes three subtypes of analysis of policy: studies of policy content, studies
of policy process and studies of policy outputs. Sabatier (2007) claims that it takes the period of
twenty up to forty years to gain “a reasonable understanding of the impact of a variety of
socioeconomic conditions and to accumulate scientific knowledge about a problem” (Sabatier,
2007, p. 3). Hence, in the case of an emerging issue, such as the WTO biofuel regime, it is difficult
to see any consequences and the study of policy should focus on the study of policy content and
policy process in order to describe and explain the genesis and the development of a policy.
12

2.2 International Regime

International regimes are “sets of implicit or explicit principles, norms, rules, and decision-making
procedures around which actors' expectations converge in a given area of international relations”
(Krasner, 1982, p. 185). It also implies that policies can become a part of international regimes but
regimes do not provide a plan of actions rather outlines the boundaries of the acceptable. The
activities of international regime take place “outside the jurisdictional boundaries of sovereign
states (for example, deep seabed mining), or cutting across international jurisdictional boundaries
(for example, high-seas fishing), or involving actions with a direct impact on the interests of two
or more members of the international community (for example, the management of exchange rates)
(Young 1982, p. 277).
Raymond (1997) distinguishes different types of regimes according to state compliance with
international norms. Original “declaratory” regimes gradually have evolved into “promotional”
regimes, providing instruments of “exchanging information, formal procedures for monitoring
state practice, and assistance in the national implementation of international norms” (Raymond,
1997, p. 213). Recently, regimes have grown into legally binding agreements with a high level of
enforcement power. Raymond, as many other theorists, recognizes the formation of international
regimes only in the form of formal agreements as, “a basis of co-operation on a particular
international relation” (Carter and Neil, 2007, p. 245). For example, Dimitrov (2005) claims that
the formation of the international regime on forest policy has failed since the range of negotiations
have not reached an international legally binding agreement on forest management. Weiß (2011)
claims that “there is no specific trade regime for biofuels” (2011, p. 169) because there is no
specific agreement in the WTO for biofuel trade coordination and biofuels are treated according
to the general rules.
Dimitrov (2007), however, accepts the possibility of implementing the analysis of “failure” in the
same manner as it is done with the cases leading to successful regime formation. In order to
distinguish those “failure” cases he calls them “non-regimes”, i.e. “transnational policy arenas
characterized by the absence of multilateral agreements for policy coordination among states”
(Dimitrov et al., 2007, p. 231). Consequently, the difference between non-regimes and regimes is
the outcomes of political actions. The process of formation for regimes and non-regimes might be
the same, except, that in the last case the process is not concluded by the signing of an agreement,
regardless of whether an agreement was the objective of international actions or not.
The approach of Dimitrov (2007) might look too complicated and there are scientists who broaden
the definition of the ‘regime’ concept. They include into the term not only formal principles, rules
and procedures but also norms and “shared understandings that together regulate international
action” (Downie, 2005, p. 65), as well voluntary and private instruments (Arts & Babili, 2013).
The current study is based on the extensive definition of regime, which includes both formal and
informal rules, procedures and principles of the WTO biofuel regime taken together to regulate
international actions. As member-states are the only legitimate members of the WTO, the biofuel
regime is framed by rules and principles set by governments but not by voluntary and private
instruments. Nevertheless, private initiatives might play a role in biofuel international trade and
development and they have a capacity to influence the WTO processes indirectly through their
government but their role is regarded as secondary (chapter 7).
Actors might form regimes unintentionally – spontaneous regimes, or intentionally – negotiated
regimes. Actors negotiate international regimes driven by motives, intentions and routines. Arts
13

(2000) argues that the purpose of negotiated regimes is “to shape and converge the expectations
of the participants”. However, (Young, 1982) emphasizes that regimes may not be accompanied
by explicit arrangement and should not be confused with functions although they often contributes
to the implementation of certain functions. Nevertheless, both spontaneous and negotiated regimes
define roles and regulate the behaviour of actors involved, hence, they add to predictability and
security in international activities which makes them a type of institutions (Arts, 2000; Young,
1982).
While regimes are a type of institutions “governing the actions of those interested in specifiable
activities (or accepted sets of activities)”, international regimes are only “those [institutions]
pertaining to activities of interest to members of the international system” (Young, 1982, p. 277).
There is a significant distinction between ‘organizations’ and ‘institutions’. Institutions are
“systems of rights, rules, and decision-making procedures” (Mitchell et al., 2008, p. 1) but
‘organizations’ are “social mechanism for achieving collective ends” (Greenwood et al., 2014, p.
1209). The standard ‘established’ procedures, rules and structures define not only how an
organization works, but also how public policy develops because policy processes generally are
also organizational processes.
Institutionalisation describes temporarily stabilisation of any social process implying that any
social phenomenon step-by-step solidifies into a structure and, in turn, those structures
predetermine social behaviour (Arts et al., 2006). In the case of policy processes,
institutionalisation describes how rather stable definitions of problems, methods to solution as well
as interactions between actors under relatively fixed rules raise in fixed patterns. It is important to
emphasize that the stabilisation of structures is temporary, since institutions, regardless of how
fixed they look, are subject to continual change and adjustment. Institutionalisation also can be
described by a process where organizations working in a similar area tend to behave in a similar
way and gain similar characteristics (Meyer & Rowan, 1977).
2.3 Main approaches to international regimes

Arts (2000) distinguishes three approaches in the study of international regimes: neoinstitutionalism, neorealism and political economy but also offers a novel approach - a
‘structurational’ regime model. The first three approaches presuppose either the domination of
actors or structures (distribution of capacities and rules), the last one aims at balancing agents and
structure. Waltz (2010) defines structures in political meaning as “selectors” or “a set of
constraining conditions” (2010, p. 73) put on actors. In turn, in some cases actors might define or
use these ‘conditions’. This section is included into the study not only to display different
approaches to the study of international regimes but also emphasize that the development, success
and evolution of international regimes might depend not only on desires of actors to work on “some
basic interests” (Sutton, 1999) but on structural determination of the international system. Besides,
different views on the international system structures are chosen to be used as reference points in
the discussion of structural properties of the international system which generate structural power
(section 2.5.3 and chapter 6).
Neo-institutionalism assumes that states are always guided by social norms. From the point of
view of neo-institutionalists, international regimes addressing common interests of actors involved
are based on “an uneasy mix of voluntarist and determinist ontologies” implying that as soon as a
regime is established, it starts to “rule” actors who produced it, making an international regime “a
rather persistent structure” (Arts, 2000, p. 521).
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Neorealism treats international regimes as epiphenomena of the anarchic state system where states
compete for power and their positions are determined by geopolitical and military capacities.
Wendt (1987) characterized neorealism as “situational determinism” where the rational behaviour
of actors is “conditioned or even determined by the structure of choice situations” (1987, p. 342).
Here structures consist of “arrangements of actors” rather than rules which also means that
international regimes are dependent on the world power structure but rules work only if they are
consistent with this structure, otherwise, they become “paper regimes” (Arts, 2000, p. 518).
Political economy argues that behaviour of states is also conditioned but their positions are
determined by mostly economic advantages. As well as neorealism, political economy deprives
international regimes of effectiveness and claim that regimes leave ‘deep’ power structure
unchanged (Arts, 2000). There are two opposite approaches to actor-structure dilemma in political
economy. While neo-Marxists such as Wendt (1987) claim that structure are prior to actors and
underlie actors’ identities and interests, other political economists such as Strange (1987) refer
only to dominant actors who are capable to employ their position to design international regimes.
Arts (2000) suggests his theory on international regimes – a ‘structurational’ regime model – based
on Giddens’s structuration theory (Giddens, 1984). One of the main point of Arts’ approach is that
the structure of the international system has to be continuously reproduced in order to be sustained,
otherwise, structures will change. According to the ‘structurational’ approach regimes and
capacities are both medium and an outcome of action. On the one hand, regimes cо-determine
behaviour of actors in International Relations and politics, on the other hand, they are created
through actions of actors. Regimes are established to shape the behaviour of actors and actors are
assumed to adhere to regime rules. However, actors also might decide to do things otherwise due
to high economic cost of adherence to a regime or weakness of the legal provision. If a regime
turns out to be ineffective, it might stimulate agents to change the rules, otherwise, it remains a
“paper regime” (Arts, 2000, p. 518). Hence, structural properties of the international system might
either continuously reproduce international regimes or break the stabilisation of social process and
lead to institutional change. Thus, due to its impact on international regime the structure of the
international system might be considered as one of sources of power, which determines the
development of an international regime.
2.4 Power

Policy practice is changing over time and, in turn, policy analysis is changing accordingly. New
terms such as governance, discourse, and deliberation have been introduced. However, some have
found a tendency to overlook an important phenomenon for policy analysis, namely, the concept
of power (Arts & Van Tatenhove, 2004; Kuindersma et al., 2012).
“The political process is the shaping, distribution, and exercise of power” making the concept of
power the most fundamental in the whole of political science (Lasswell & Kaplan, 1976). For the
current study, the notion of power has been taken as a key issue and the research pays special
attention to characteristics of power phenomena and different forms of power.
Political studies have accumulated a lot of exploration of power as a ‘key variable’ of policy
process (Hasenclever et al., 2000, p. 3). However, it is crucial to find a theory that can explain
political process as completely as possible. All processes around politics have the potential to
impact political process (Hill, 2005). However, given the complexity of a policy process, theorists
try to find a way of simplifying the situation to grasp the whole picture, distinguish main processes
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and comprehend the links between influencing factors. Different perspectives interpret the same
situation in different ways because “theories and ideologies predispose them to particular
interpretations of their data” (Hill, 2005, p. 15). However, it is difficult to avoid predisposing since
“perceptions are almost always mediated by a set of presuppositions” (Sabatier, 2007, p. 4).
Nevertheless, premises help to group policy elements which are used to develop “empirically
falsifiable” propositions which are traditionally called theories or perspectives (Sabatier, 2007).
Sabatier believes that the choice should be based on the premise that “rather than asking if theory
X produces statistically significant results, one asks whether theory X explains more than theory
Y” (Sabatier, 2007, p. 6). To benefit from different policy theories and to look at power
phenomenon from different angles Barnett’s and Duvall’s classification has been chosen as the
theoretical basis of the study.
2.5 Forms of Power

The policy analysis tends to privilege only one type of power where “A has power [usually material
resources] over B to the extent B to do something that B would not otherwise do” (Dahl, 1957, p.
203). Many other efforts have been made to find other forms of power. However, they work in
opposition and “presume that scholars must choose sides” (Barnett & Duvall, 2005, p. 44). Barnett
and Duvall (2005) attempt of integrating different views on power and define the concept of power
in two dimensions (Table 1). One dimension describes the extent to which power is direct or
defuses, and the second dimension makes the distinction whether power works through
interactions of specific actors or through social relations of constitutions.
Table 1. Taxonomy of power (Barnett & Duvall, 2005, p. 48)
Relational specificity

Power works
through

Direct

Diffuse

Interactions of specific
actors

Compulsory

Institutional

Social relations of
constitution

Structural

Productive

Below four forms of power from the model of Barnett and Duvall (2005) are discussed in detail.
The similarities and differences of the definitions of Barnett and Duvall with other theories from
the political analysis are also outlined here in order to distinguish particularities of the model.
2.5.1

Compulsory Power

Dahl’s definition of power as a capacity of A to establish control over B (see above in section 2.5)
falls under the first category - compulsory form of power. Many scholars see the sources of power
in material resources which one state deploys “to advance its interests in direct opposition to the
interests of another state” (Barnett & Duvall, 2005, p. 50). However, Barnett and Duvall claim that
compulsory power can be based not only on economic but military, propaganda, normative
pressure or deployment of violence. Moreover, not only national government, but also other actors
of political processes, for instance, multinational corporations and non-governmental
organizations can use compulsory form of power by employing their assets to influence other
actors.
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The main divergence of opinions among theorists is disagreement on whether the relevant
resources are actors’ possession or a part of a relationship of dependence (Barnett & Duvall, 2005).
The idea of a relationship of dependence is that if actors are dependent upon each other for
resources, they would try to establish ‘resource coalitions’ to control over important resources. In
both ways resources work as compulsory forms of power used by actors to “improve their situation
by changing the distribution of resources to their advantage” (D. Liefferink, 2006, p. 54).
The important feature of the compulsory form of power is the existence of a conflict of interests
and the outcomes of this conflict - while two parties want different outcomes, and one of them
always loses. Young (1989) contradistinguishes power theory and theory of utilitarism. Utilitarism
is influenced by an economical utilitarian model. Economists and those who look at the world
from a utility point of view believe that rational actors, who are facing conflicting interests,
understand that they gain the most via mutual beneficial arrangements. While utilitarism theory
declares that in the world of limited resources the consensus between parties is the only way, the
deployment of the compulsory form of power does not result in win-win situation.
2.5.2

Institutional Power

Institutional power is the control that one actor has over another, but in indirect ways. The control
is based on formal and informal institutions such as rules and procedures that constrain and shape
actions of actors. It is necessary to underline that actors cannot ‘possess’ those institutions,
otherwise it would be a form of compulsory power. Hence, institutions have some independence
from actors, although they are exposed to actors’ actions. Another important feature of institutional
power is that outcomes of institutional arrangements, which create ‘winners’ and ‘losers’, can be
beyond the intentions of the creators but depend on the abilities of actors to use institutional
arrangements (Barnett & Duvall, 2005).
Institutional power refers to institutionalism discussed above (section 2.2). Institutionalism is not
a static theory and does not predict political outcomes precisely. But it gives an idea as to how a
political system functions. On the one hand, institutional structure sets barriers for changes,
embedding opportunity for future events. It means that policy activities impose rules according to
which policy conflicts are played out, however, rules themselves embody possibilities for
renegotiation in the future (Hill, 2005).
Bachrach and Baratz (1963) criticize Dahl’s definition of power (as an ability to have direct control
over another, see above in section 2.5) for the simplification of the policy-process. They claim that
it neglects the process of non-decision-making. Institutional power creates the conditions for nondecision-making when “institutional arrangements can shape the agenda-setting process in ways
that eliminate those very issues that are points of conflict” (Barnett & Duvall, 2005; Schmidt,
2005, p. 52). There is distinction between non-decision-making and deciding not to decide or
deciding not to act. Hill describes non decision-making as “the form of changing rules and
procedures to block challenges” (2005, p. 33). Hence, non-decision-making can be also studied
via investigation of latent, covert conflicts that do not enter a political arena due to changed rules
(Bachrach & Baratz, 1963).
2.5.3

Structural power

Structural power refer to structures as an internal relation of actors whose actions are constrained
by the situation where “structural position, A, exists, only by virtue of its relation to structural
position, B” (Barnett & Duvall, 2005, p. 53). Since there is no direct influence of actors on each
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other, structural power works even when there is no intention of A to exercise control over B.
While social positions privilege some, they disadvantage others and, hence, justify inequalities; it
also influences self-understanding and interests of actors.
Structural determinism defined by Hill (2005) also has some similarities with structural power by
Barnett and Duvall (2005). Hill states that the roots of structural determinism come from social
Darwinism where, “social institutions reinforce each other in ways which support the status quo
in allegedly ‘static’ societies” (Hill, 2005, p. 43) and where changes can occur in response to
evolving social needs. However, not only social but also technological and economical forces can
specify conditions under which changes can occur (Hill, 2005).
Marxist-influenced theories and elite theory contain forms of structural power where the social
structures lie with two social classes - the bourgeoisie (ruling class) and the proletariat (ruled class)
- “constitute unequal social privileges” and determines political processes in society (Barnett &
Duvall, 2005). Hill (2005) defines globalist theory also as one of the forms of Marxism. On the
global level, structural power represents the situations where “structure of production generate
particular kinds of states identifies as core, semiperiphery, and periphery… and those in the
subordinate positions adopt (ideologically generated) conceptions of interest that support their own
domination” (Barnett & Duvall, 2005, p. 54). Structuralism explains why less developed countries
follow the same progressive path, striving for the same life style which developed ones have and
the rush for benefits of developed countries leads to changes also in social behaviour, demographic
changes, consumer choice, industrialization and urbanization. The growth of global financial
markets, technology transfer and the appearance of transnational corporations set challenges to
state autonomy and encourage new political formations beyond the national state.
According to neo-institutionalists, once an international regime has been established it starts
‘ruling’ those who produce it, hence, as “a set of constraining conditions” (Waltz, 2010, p. 73) a
regime itself becomes a structure (chapter 2.3). Neorealists and political economists believe that a
regime can exist only if it aligns with the geopolitical and military structure or economic structure
of the international system, respectively. The ‘structurational’ regime model (Arts, 2000) implies
that the structure of the international system consists of regimes and disposition of resources and
the structure and regimes have to be reproduced in order to be sustained. However, actors also
might alter an international regime intentionally and unintentionally. Thus, structural power
putting constrains on actors sustains an international regime but if a regime is not consistent with
the structure of the international system, it will remain symbolic in nature (chapter 2.3). Hence,
structural power also can be a reason for institutional change of an international regime or make a
regime ineffective.
2.5.4

Productive Power

Productive power and structural power are “effected only through the meaningful practices of
actors” (Barnett & Duvall, 2005, p. 55). These two forms of power differ by concentration of
pressure: structural power “works to the advantage of those structurally empowered, to the
disadvantage of the socially weak” (Barnett & Duvall, 2005, p. 56), productive power influences
actors evenly, regardless of their social identity. While structural power is based on structural
arrangement and positions of actors, productive power is diffuse, dispersed process operated
through systems of knowledge, changes of meanings and norms, discourse and social processes.
Productive power creates and changes the meaning and terms of action. Categories such as
“civilized”, “European”, “Western” and- “democratic” are examples of productive power as they
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prioritize some and disadvantage others, but do not depend on the structural positions of actors.
Productive as well as structural power do not depend on the existence of an explicit conflict, but
it might change the reality in a way that a conflict does not even emerge.
The model of Barnett and Duvall (2005) refer to ‘thin’ discourse-theoretical approaches (Arts
2010) which consider a discourse as one factor among others. Scientists who adhere to ‘thick’
theoretical approaches believe that the only sources of power are knowledge and practice (Kelly
and Foucault 1994). According to Foucault (1982) practice cannot be excluded from the analysis
of power since power in itself does not occur but “exists only when it is put into action”. The
“meaningful practices of actors” (Barnett & Duvall, 2005, p. 55) may change discourses, when
“their [actors’] interventions resonate in the media, in science and in politics” (Arts et al., 2010, p.
58) (Arts 2010 p. 58). There is also an inverse effect: discourses may shape perspectives and the
interests of actors, while the perspectives and interests of actors may, in turn, alter discourses. The
same dialectical relationship exists also between discourse and regulatory instruments which
appear not “in a discursive vacuum but … [are] informed by the ideas, concepts and
categorizations of the regulatory instruments that are dominant at the time” (Arts et al., 2010, p.
58).
2.6 Policy Arrangement Approach

Before the discussion of the role of the Policy Arrangement Approach (PAA) (Arts et al., 2006) in
the current study, this section elaborate the main ideas and concepts of the PAA.
According to the policy arrangement approach, policy decisions and policy making processes take
place within a policy arrangement where a policy arrangement is the way of shaping and
structuring a policy domain in the terms of content and organisation (Arts et al., 2006). While
institutionalisation (also section 2.2) implies the solidification of any social pattern,
institutionalisation of a policy arrangement means to the temporary stabilisation of policy content
and organization where the temporary stabilisation is “the substance and the organisation of policy
domains in terms of policy discourses, coalitions, rules of the game and resources” (Arts et al.,
2006, p. 93). Stabilization of a policy is not temporary and a policy arrangement is exposed to
policy innovation - the renewal of policy making - in form of changes in interests or coalitions of
stakeholders, rules of defining policy, use of resources, changing perceptions or definitions of
problems. Besides, the stabilisation does not occur in a vacuum and a policy domain is exposed to
the transformation of political environment - political modernisation - which refers to social
changes and their impact on the political sphere. Political modernisation implies changing
relationships between state, market and civil society, as well as new conceptions and structures of
governance (Arts & Van Tatenhove, 2004). The examples of political modernisation are
Europeanization or globalisation that influence interaction of actors of many policy processes
indirectly and in a diffused manner.
The approach integrates factors of a policy domain under four dimensions, where actors, resources
and (some) rules refer to organizational aspect but discourses and (various other) rules belong to
substantive side (Veenman et al., 2009). The PAA represents four dimensions of a policy
arrangement as a tetrahedron where all dimensions are inextricably interrelated, any changes in
one of the dimension trigger changes in another (Figure 1).
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Figure 1. The tetrahedron as symbol for the connections between the dimensions of an
arrangement (Arts et al., 2006, p. 96)
The policy arrangement approach studies “development of structures, stabilisation and change” of
policy processes (Arts et al., 2006, p. 96). The development of structures and stabilisation are
caused by institutionalisation of a policy arrangement; changes happen as the result of internal
factors (strategic innovation of policy in practice) and external influence (political modernisation).
It implies that, on the one hand, the policy arrangement approach allows examining all factors of
a policy, their interconnection and temporary stabilisation of the political structure as a result of
institutionalization of the policy development. On the other hand, the PAA displays the policy as
an open system influenced by dynamic structural changes of political modernization.
The thesis project studies four forms of power Barnett and Duvall in the formation of the WTO
biofuel regime through the lens of the PAA. While the Barnett and Duvall framework studies
power more generally, the PAA studies the developmentof policy arrangements. The combination
of Barnett and Duvall’s framework and the PAA allows studying the interplay of forms of power
in the development of the WTO policy regimes.
Another property of the policy arrangement approach, which has been drawn to the study of the
role of four forms power in the formation of the WTO biofuel regime, is the stability and dynamic
changes of an arrangement resulting from the interplay between the stability/institutionalization
and changes of a policy domain. The regime has to be continuously reproduced in order to be
sustained, otherwise, it will change (Arts, 2000). The thesis project studies whether four forms of
power either sustain or trigger changes in the WTO biofuel regime implying either
institutionalisation of the regime or changes in an institutional arrangement.
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3

Methodology

Hill (2005) emphasizes that the study of political processes is not much different from the analysis
of any other social practice. However, it possesses unique features that pose certain problems for
the research. It implies that it is unlikely to replicate an event and policy experiments are rarely
conducted. Hence, the object of policy analysis can be only “a unique sequence of events” and
often limited by case studies (Hill, 2005, p. 23). The core of policy analysis is an interpretation of
policy processes and events connected to it. In the current work, the analysis focuses on the
description and interpretation of various sources of power influencing the development of the
WTO biofuel regime.
In order to answer the research question the following research methods are applied: initial data
was collected from a literature review and analysis of official documents of the WTO and WTO
member-states; and the interpretation of processes related to the formation of the WTO biofuel
regime was received from the semi-structured interviews of experts. Both methods were used to
cover the entire conceptual framework and answer the research question. The theoretical part of
the study and literature review was conducted in 2013, the additional interviewees were taken in
spring 2015 and the finalization of the thesis took place in February and March of 2017.
3.1 Literature Review and Document Analysis

The literature review was based on the analysis of official documents and publicly available reports
of the WTO and academic journal articles. The literature review and document analysis was taken
as a basis to understand main factors, problems and disputes around of the subject of the work. In
addition to academic literature, ‘grey’ literature such as official documents, working papers of
different organisations, and other publicly available online information was used in the study. Grey
literature was used to attain different views on the subject as well to comprehend what factors
might have an influence on the formation of the WTO biofuel regime.
The initial review of literature focused on understanding what impact the WTO rules have on
biofuel trade and national biofuel policies. The work of Ackrill and Kay (2011), Howse et al.
(2006), (Tarasofsky & Palmer, 2006) and (Weiß, 2011) were the basis for understanding of
obstacles and opportunities for biofuels to get treatment as products with environmental benefits.
The second step aimed at comprehending biofuels trade flaw and perspectives of biofuel trade
development was based on academic papers such as Lamers et al. (2011) and (Junginger et al.,
2011), researches of non-profitable organization, for instance, ICTSD2 (ICTSD, 2006),
consultancy such as Ecofys (Ecofys etc.) and reports of international organizations, for example,
UNEP3 (UN, 2014) and FAO4 (OCED, 2011).
3.2 Semi-Structured Interviews

In order to complete the information found in the literature and to get different views on what
might affect the issue, 20 semi-structured interviews were conducted. Interviews are a good
research tool to receive not yet published information (Berg et al., 2004). Publications authored by
academics might deviate from the views of experts who deal with the issue in practice but do not
put their opinion on paper. Semi-structured interviews offer some room to ask further questions in
2 The International Centre for Trade and Sustainable Development
3 The United Nations Environment Programme
4 Food and Agriculture Organization of the United Nations
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response to elaborate replies (Nicol, 2013). Due to variation of experts’ knowledge and for the
purpose to cover different angles of the biofuel regime formation the list of questions was prepared
for each interview individually. Some questions were addressed to several interviewees to reduce
the risk of bias.
The interviewees were selected with the aim at having a representative set of opinions and vision
of different stakeholder groups: research institutes, public authorities, country’s delegates to the
WTO, industry associations and international lawyers. Selected persons or organisations were
experts in either biofuels trade, the WTO regulations, national biofuel policy of the main players
and business interests. Initially, literature on this subject was used as a tool for selecting potential
interviewees. Later, a ’snowball’ strategy was used when potential interviewees were identified
from the references of the previous interviewees (Atkinson & Flint, 2001).
Different opinions and views of experts were an important part of the study. Without legal cases
and WTO negotiations on biofuels, it is difficult to grasp all nuance what influences the formation
the WTO biofuel regime, and here perception and estimation of experts were often the most
valuable source of information.
All interviews were done via Skype and phone (17 and 3, respectively). Permission to record 19
out of 20 conversations was granted, interviews were recorded and transcribed. In Annex 1 the
names and positions of the non-anonymous interviewees are listed.
3.3 Data Analysis

In the begging of the study, the focus was exclusively on the classification of biofuels in the WTO.
However, in the course of collecting data and analysing results it became obvious that the
classification is only a part of the big issue of an ambiguous treatment of biofuel products in the
WTO and cannot be analysed separately. Thus, the attention was moved to understanding of the
WTO biofuel regime. Nevertheless, since the process of the formation of the WTO biofuel regime
seems to be at its initial stage of development it was decided to analyse the formation of the WTO
biofuel regime, rather than the substance of the regime. Besides, initially the theoretical framework
of the study was the Policy Arrangement Approach (PAA) (Arts et al., 2006) but later it was
replaced by the classification of four forms of power by Barnett and Duvall (2005) to examine
sources of influence which frame the WTO biofuel regime. The PAA was left as an inspiration for
the project to look at the regime formation as the interplay of four forms of power. The shift from
the classification of biofuel products towards the formation of the WTO biofuel regime enhanced
the scope of the research enormously and motivate to study not only the WTO rules relevant to
biofuels but also exceptions for products of non-commercial values, biofuel legal cases brought to
the WTO, other legal cases, which create favourable environment for different treatment of
products with non-economic values, national biofuel policy of main players, biofuel trade balance
of main players, interests and priorities in biofuel development and trade of member-states,
political opposition on the international arena, which might have impact on biofuel development
and trade, and other relevant issues. As initially the theoretical basis of the thesis was the PAA,
data was collected to describe four dimensions of the PAA: rules, actors, resources and discourse.
Upon the change of the primary theory the data was analysed in the light of the classification of
Barnett and Duvall (2005).
The result of empirical part of the work are presented in chapters 4, 5, 6 and 7 which study four
forms of power on an individual basis. However, by studying four forms of power by Barnett and
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Duvall it was impossible to avoid natural overlap of phenomena due to different angles of
explanation of some events. The attention was paid to the contribution of four forms of power on
the formation of the WTO biofuel regime and effects of four forms of power on each other. Chapter
8 discusses the main findings and answers the research question based on results of four empirical
chapters.
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4

The Role of Institutional Power in the WTO Biofuel Regime

The chapter serves to delineate the WTO biofuel regime by discussing rules, principles and norms
that are the substance of the international regime and sources of institutional power. The WTO
biofuel regime as any other international regimes is meant to regulate activities of actors. When
WTO member-states provide government support to national biofuel industry, the measures
aiming at promotion of biofuels might be challenged by other WTO member-states and have to be
justified during the WTO dispute settlement process. Hence, rules, principles and norms of the
WTO in the study of the biofuel regime are examined from two angles: how they are set to regulate
biofuel issues and how they are employed by the WTO member-states to influence other memberstates. Moreover, institutional power works also through national policy and rules of memberstates. National policy become a subject of discussion either as a possible scheme of the WTO
regulations or as a subject of complaints in the WTO dispute settlement process.
The only legitimate members of the WTO are member-states, which are entitled to be full members
of the WTO, i.e. to participate in the WTO negotiations, take decisions and take actions. The
outcomes of negotiations in the WTO are based on consensus which reflects the composition of
members, a mix of their national interests and resource constraints (Hoekman et al., 2002). The
WTO consists of a great number of committees, sub-committees, councils and working groups
composed of trade diplomats from member-countries that work on achieving consensus, which is
a difficult task for 164 WTO member-states (on 29 July 2016). All WTO members may participate
in the negotiations dealing with multi-lateral agreements, although not all members in practice are
involved in every negotiation.
Except the members, there are other actors who have rights and privileges in WTO negotiations
excluding the right to vote. Those actors are states, which have not yet received membership or,
for some reason, do not wish to become full members but have an observer status. Some
international intergovernmental organizations are granted observer status as well. NGOs also can
be allowed to attend WTO meetings if NGOs demonstrate that their activities are "concerned with
matters related to those of the WTO" ( Article V:2, Marrakesh Agreement, 1994). Observers and
NGOs have rights and privileges including attendance of formal meetings, access to the main WTO
document series and allowance to present information of the WTO processes. Nevertheless, the
WTO rules and agreements are applied to the activities on only signatories. Hence, the WTO
regime regulate only policy of member-states while the influence of the WTO rules on other actors
have impact only participation of those actors in the WTO processes.
International law contains no multilateral agreements addressing biofuels, however biomass
products, as tradable goods, are subject to the World Trade Organization rules. If a country pledges
to adhere to the principles and rules of the WTO agreements, its government must take into account
the General Agreement on Tariffs and Trade (the GATT) and some other agreements of the WTO
while carrying biofuel policy. In 1947, the GATT was signed but not ratified as a failure to
establish the International Trade Organization. The goal of the agreement was to help to restore
the Western economies after the Second World War. From 1948, the GATT was the only
multilateral agreement regulating international trade until 1995 when under the Marrakech
Agreement the World Trade Organization officially commenced. The WTO as the successor of
GATT inherited its principals and its main purposes that are supervision and liberalization of
international trade. All members of WTO members are required to follow these principals, and to
provide other members with the benefits to which they have committed themselves (WTO, 2017i).
24

There are also other 16 multilateral agreements (to which all WTO members are parties) and two
plurilateral agreements (to which only some WTO members are parties) and all of them share the
common task of guaranteeing non-discrimination products but apply to a range of the specific
issues. Only some of them are important for biofuel issues.
The analysis of the WTO legislation concerning biofuels trade, probably, should be mostly focused
only on the legal texts of the WTO agreements. However, law practice of the WTO disputes shows
that opportunities and barriers framed by the legal texts of the WTO can be broader in practice
(Grinsven, 2009). That is why the study also includes the WTO panel and Appellate Body reports,
academic literature and opinions of interviewers.
Biofuel issues emerging in discussions of the WTO law application can be divided into three main
groups:
- government involvement into the biofuel market to support domestic industry,
- the compatibility of sustainability standards and certification with WTO regulations and
- the options to tailor existing rules of specific characteristics of biofuels.
The current chapter focuses on these key issues, aiming to define how the WTO rules regulate
biofuel trade and development and what consequences they might bring. It concludes with the
integrating analysis of how actors might use the WTO rules as leverage to influence other memberstates in the field of biofuel trade, hence, exercise institutional form of power.
However, before going into details on the main three issues of interests, it is necessary to outline
the main principals of the trade organization and their implication for biofuels.
4.1 The WTO Principals, ‘General Exceptions’ and Resolution of Disputes

As any other internationally traded products biofuel products are subject to the main principals
articulated in GATT: the most favoured nation (MFN) principle (Article I of the GATT) and the
national treatment obligation (Article III).
Most favoured Nation Principle (Article I)
The most favoured nation (MFN) principle treatment implies that a country must treat a country
of MFN status equally to any other country with MFN status and cannot impose tariffs for some
countries higher or lower than for others. Nevertheless, nothing prevents a country to apply tariffs
lower than its bound MFN rate for any products including biofuels but they must do it towards all
countries (WTO, 2017i).
According to Article XXIV of the GATT it is possible to accord lower tariffs under preferential
trading arrangements with a subset of developing countries by signing a free trade agreement or
by establishing a free customs area (GATT, 1994). For the United States of America, which gives
preferences under the Caribbean Basin Economic Recovery Act (CBERA), it used to play an
important role in international biofuel trade. The United States introduced biofuel subsidies
intended for American farmers but the subsidies had to be spread for all ethanol sold in the country
(according to the national treatment obligation of article III of GATT, discussed later) including
imported Brazilian ethanol. In order to shut Brazil out of its market, in 2010 the United States
imposed import duty to offset a granted tax credit. At the same time, the ethanol industry emerged
in Jamaica largely for the purpose of receiving Brazilian ethanol, changing it a bit and exporting
to the USA under the Jamaica-Caribbean Basin Initiative rights without the import duty (Farinelli
et al., 2009). The US government admitted that the scheme did not bring desirable results and the
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loophole for Brazilian ethanol through the Caribbean was not in the interests of the United States,
and they removed import taxes in 2011. The European Union also provides duty free treatment of
biofuels imports under preferential trading arrangements with the group of African, Caribbean and
Pacific (ACP). Recently, it also has starting to play a significant role when the absolute and relative
share of biofuel import from a free customs area to the European Union has increased from 11%
in 2011 to 62% in 2015 due to the reduction of import from Brazil and the United States (ePURE,
2016).
More general scheme of granting preferential treatment is the Generalized System of Preferences
(GSP). The GSP allows reducing tariffs for countries that comply with the Enabling Clause rule,
in other words, meet certain criteria. Those criteria must be non-discriminatory in the sense that
any country can meet the criteria. Provisions such as the Generalized System of Preferences (GSP)
are available to developing countries. However, The WTO agreements have no definitions of
developed and developing countries but member-states announce themselves developing countries
but other countries may challenge the status of developing countries and even decide themselves
the list of developing countries that will benefit from the preferences (WTO, 2017n).
National Treatment Obligation (Article III)
Over time, the rounds of WTO negotiations have managed to reduce tariffs rates in compliance
with the MFN principle and trade disputes increasingly focus on internal policies (subsidies,
internal taxation, government procurement, etc.), which might lead to the limitation of the market
access of imported products including biofuels. In an ideal world, if countries want to pursue the
greening of energy they would try to gain it from the most efficient producer in the world and set
a zero duty on biofuel import but, in practice, governments want also to protect their domestic
production (interview 3).
National treatment obligation (Article III GATT, 1994) requires internal policies to provide
imported products not less favourable treatment, which does not require the identical treatment of
imported and like domestic products (Du, 2016; GATT Panel Report, 1989) but not “so as to afford
protection to domestic production” (Article III:1GATT, 1994). It also means that exported
products might be imposed to higher or lower taxes than products for domestic consumption
(Selivanova, 2007). In the field of biofuel trade the case brought by Argentina in August 2012
(dispute DS443) is the example of the breach of national treatment obligation. Argentina required
the WTO consultations with the EU and Spain regarding national legislation provisions which
5
translated the EU Renewable Energy Directive (EU RED) in the way that only biofuels produced
in the EU could count toward fulfilling the obligations (WTO, 2017d).
In the case brought by Argentina the discrimination was made between “like” of products based
on their national origin. “Likeness” is based on physical characteristics, end uses, and consumer
habits (The Report of the Working Party, 1970, p. 5). National treatment obligation puts
restrictions on fiscal (Article III:2) and non-fiscal (Article III:4) measures which prescribe
imported products to receive not less favourable treatment and be taxed identically to “like”
domestic products.

5 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from renewable

sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC (European Parliament, 2009)
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In the case of biofuels, the problem might emerge due to the differentiations between products
based on so-called non-product related production and processing methods (PPMs)6, which cannot
be found back in physical characteristics and end uses of products. The Tuna-Dolphin case often
refers as a precedent for the acceptance of non-product related PPMs, eco-labelling and
expectations about future cases based on ‘the conservation of exhaustible natural resources’
(Howse et al., 2006; Weiß, 2011). The conclusion of the panel report on Tuna-Dolphin case in
1991 stated that “... the labelling provisions of the DPCIA do not restrict the sale of tuna products”.
Hence, the differentiation between ‘like’ products is possible unless it is implemented in a
discriminatory way.
The differentiation based on non-product related PPMs take place in defining sustainability
criteria, which take into account methods of production of biofuel and its feedstock. This
differentiation might be highly relevant for consumer choice due to environmental concerns: even
if stages of biofuel production are untraceable in the end characteristics of a product they might
have different environmental impact on ecosystems, water streams, atmosphere, biodiversity and
human life. There is one precedent in the WTO practice - the case EC-Seal Products (dispute
DS400 and DS401) - where the Appellate Body identified a possibility where the impact on market
might be caused not by the government measures but entirely by private choice (para 5.336.
Reports of the Appellate Body, 2014). However, it is unclear how the Appellate Body would
evaluate it (Du, 2016).
From a technical point of view it might be appropriate to distinguish biofuels based on nonproduct-related PPM since international standards, which include life-cycle approach, are accepted
by the International Organization for Standardization (Burrell et al., 2012; Howse et al., 2006).
In practice, widespread acceptation of non-product-related PPM might bring several difficulties
for the international trade system by allowing governments to protect their industries more
aggressively on a pretext of environmental concerns. For instance, imports of biofuels from China,
one of the biggest polluters and exporter, could be legally banned by internal regulations of other
countries that prohibited to import products with negative environmental effects caused production
methods (interview 14).
Exceptions
Although there have not been yet legal proceedings involved biofuels and the measures justified
under General Exceptions (Article XX, GATT, 1994) and National Security Exception (Article
XXI, GATT, 1994), they might be used as loopholes for justification of discriminations between
biofuel products based on non-product related PPMs, i.e. sustainably and unsustainably produced
biofuels. ‘Exceptions” also can be employed for justification of government involvement into
biofuel market in form of subsidies or any other form of support.
In the General Exceptions provision three types of exceptions are particularly relevant for the
differentiation of sustainable and unsustainable biofuels, namely Article XX-a, Article XX-b and
XX-g (GATT, 1994). Article XX-a refers to measures “necessary to protect public morals” which
are relevant to social and labour criteria of sustainable biofuels. Article XX-b aims at measures
“necessary to protect human life or health” which have become important in the light of climate
change and views on biofuels as one of the means of climate change mitigation. Article XX-g
6 If a process has a negligible impact on a final product it is called a non-product-related PPM but if a process makes a difference to

the final product it is considered a product-related PPM (UN, 2014).
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identifies measures, which serve certain policy objectives “relating to the conservation of
exhaustible natural resources” and link to environment protection criteria of sustainable biofuels.
The application of ‘Exceptions’ might require proving that measures satisfy the “necessity”
requirement of the exception i.e. whether they correspond to a rational bond between the measure
and its aim. Panels and Appellate Bodies use three-factor balancing test: the importance of the
interests to be protected, the extent to which the measure contributes to the stated objective and
overall effect on trade by measures applied (Serpin, 2016). Any form of state support of biofuels
might be challenged and might have to ensure that supply of biofuels directly related to
conservation of exhaustible natural resources or protection of human life or health and to the extent
that such a supply is not securely available without state support (Howse et al., 2006). However,
it is unclear whether General Exception can be successfully applied to biofuel issues but some
interviewees agree that there is tendency in the WTO dispute settlement ruling to open the door to
legal justifications of trade restrictions for non-economic objectives.
National Security Exception (Article XXI, GATT, 1994) allows taking any actions which are
considered “necessary for the protection of its essential security interests … taken in time of war
or other emergency in international relations”. Howse et al. (2006) argues that it is possible to
regard the current global environmental situation as one of a “war or other emergency” and use
Nation Security Exception as a loophole for justifying measures of biofuel promotion as a tool for
climate change mitigation.
Apart of the exceptions listed in the GATT, some other agreements of the WTO also have
exceptions for specific type of biofuel policies. For example, Agreement on Agriculture has socalled Green Box list, which includes minimally or non-trade distorting programs (section 4.2).
4.2 Government Involvement in the Market

Environmental law increasingly influences economies of countries and trade law increasingly
dictates how countries should set their domestic policies and laws in environmental protection
field (UN, 2014). One of the ways to liberalize international trade is the reduction of government
involvement in the form of subsidies and other protection measures. However, mostly due to
immaturity of technology and market and high cost of feedstock, the biofuels industry still depends
on government support all over the world (interview 9). Table 2 provides the synopsis of the main
forms of government involvement in biofuel market and their consistency with the WTO
regulations. After the table the forms of government support are discussed in more depth.
Table 2. Forms of government involvement

a. Subsidies

Regulated by:

Allowed in the WTO

Forbidden in the WTO

Subsidies and
Countervailing Measures
(SCM) Agreement

Subsidies for “infant
industry” or subsidies of
renewable energy, which
move prices to their proper
level
Some categories of non- or
minimally trade distorting
subsidies (so-called green
box) but subsidies are limited
by the additional cost of
shifting from conventional
fuels to biofuels

As financial contribution
from the government and as
benefit received by the
recipient

The Agreement on
Agriculture (AoA)

Other categories regarded
as trade-distorting programs
(so-called amber box)
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b. Blending
mandates
c. Green taxes

d. Technical
regulations

e. Government
procurement
f. Antidumping
regulation

The General Agreement
on Tariffs and Trade (the
GATT)
The General Agreement
on Tariffs and Trade (the
GATT) and the Technical
Barriers to Trade (TBT)

Usually allowed without
restrictions

The Technical Barriers to
Trade (TBT) Agreement
and Sanitary and
Phytosanitary Measures
(SPM) Agreement
The Agreement on
Government Procurement
(GPA).

If they are based on
international standards as a
basis for their technical
regulations

The Subsidies and
Countervailing Measures
Agreement and the
GATT

As trade barriers equivalent
to value of damage caused

As discriminating measure
between biofuels products
based on the ecofriendliness of methods of
production, i.e. non-product
related PPMs

As discriminating measure
between foreign and
domestic suppliers

a. Subsidies
In the WTO legislation subsidies are regulated by Subsidies and Countervailing Measures (SCM)
Agreement, the main point is that subsidisation of domestic products over imported products is
not allowed. In some cases subsidies might be legally justified especially in the case of biofuel an
“infant industry” or subsidies of renewable energy, which move prices to their proper level (UN,
2005). Subsidies are regarded “actionable” if they are in some form of financial contribution from
the government and considered as a benefit received by the recipient (Article 1.1., SCM, 1995).
Except direct cash payments “financial contribution” includes a range of situations where the
government foregoes revenue “otherwise due” such as direct cash tax breaks. Contribution is
considered “beneficial” if a subsidy gives a competitive advantage on the recipient, targets some
specific or limited group of users or causes “adverse effects” to other producers (Howse et al.,
2006).
The SCM agreement holds disciplines for all traded products. Ethanol is classified as an
agricultural good, hence, the rules the Agreement on Agriculture (AoA) should be applied in
addition to those of the SCM Agreement. According to the AoA, some categories of non- or
minimally trade distorting subsidies (so-called green box) do not have to be counted there as
opposite to trade-distorting programs (so-called amber box) that are restricted by quantitative
ceilings. Green box includes subsidies for research and development, general services and
infrastructure as well as environmental subsidies. If subsidies for biofuels are regarded as
environmental subsidies and qualified for green box treatment, then “the amount of payment shall
be limited to the extra costs or loss of income involved in complying with the government
programme” (Annex 2-12(b), WTO, 1995). Hence, it allows subsidies that compensate users for
the extra cost of shifting from conventional fuels to biofuels.
If domestic biofuels regulations and standards affect international trade, they get under the
authority of the WTO law as in the case in January 2017 when India requested for the establishment
of a panel (dispute DS510) in the WTO against the United Stated complaining in illegal subsidies
in the renewable energy sector of six states. The list included Montana’s policy promoting the use
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of biodiesel and ethanol by tax credit and refund for taxes, which were provided only to domestic
over imported goods (WTO, 2017e).
Subsidies have a major importance at the initial stage of biofuel development in many countries
but over time main players in the field of biofuel development substituted subsidies with more
effective tools of biofuels promotion without “financial contribution” from government such as
mandates.
b. Blending Mandates
Blending mandates prescribe a curtain amount of bio component in fuel. The amount of
government support in the form of mandates, which was estimated $19 billion by the International
Energy Agency in 2012, might bring an idea that the system of mandates can be considered as
subsidies (UN, 2005, 2014). However, usually a blending mandate is not regarded as a violation
of the WTO rules because it does not prioritise domestic production over foreign one. Besides,
blending limits might give a strong incentive for industry abroad to export their production if its
costs are lower than domestic one (interview 9).
c. Green Taxes
Green taxes also called "environmental taxes" or "pollution taxes" are excise taxes on
environmental pollutants. The WTO legislation might affect the implementation carbon pricing
initiative if they discriminate between biofuels products based on the eco-friendliness of methods
of production, i.e. non-product related PPMs (Selivanova, 2006). Economic literature suggests that
market-based mechanisms are more efficient in reducing pollution than standards-based legislation
because taxes on polluting emissions encourage producers to reduce environmental harm in the
least costly manner (Bailey, 2002).
d. Technical Regulations
Technical regulations also might be a source of trade barriers that are subject to the WTO rules.
The Technical Barriers to Trade (TBT) Agreement regulates domestic legislation on technical
requirements of traded products. Sanitary and Phytosanitary Measures (SPM) Agreement applies
to policies that deal with risks emerging from trade of food and agricultural products. Both
Agreements prescribe to use international standards as a basis for their technical regulations
(WTO, 2017k).
In 2007, in order to harmonised technical specification of biofuels, representatives of the tripartite
task force - the EU, the USA and Brazil - have developed compatible standards for biodiesel and
ethanol and signed “White Paper on Internationally Compatible Biofuel Standards” (Tripartite
Task Force, 2007). It does not present a single standard for all regions but identifies that those
technical aspects are meant to avoid creating barriers for trade (interview 7). The document was
supposed to serve also as a guideline for other countries. Moreover, they initiated the discussion
with ISO (International Standard Organization) to discuss some of these parameters as a basis for
international standard. ISO is regarded by the WTO as international standards and conformity
assessment systems as a means to facilitate international trade (ISO/IEC Information Centre,
2017). Currently, not all specification of liquid biofuels have been yet covered by ISO standards
(ISO, 2017).
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e. Government Procurement
The size of state purchase might be big enough to influence the market and the product preferences
of a state can play an important role in minimization of ecological risks by providing preferences
to biofuels over fossil in purchasing decisions. Government procurement is excluded from many
agreements of WTO and states are free to support domestic producers and use discrimination
measures against imported goods unless they sign the Agreement on Government Procurement
(GPA). As of February 2017, the GPA had 47 members including the European Union and the
United States. In many countries including the US and the EC that mandate require to take into
account overall aspects of environmental effects and energy efficiency (Van Asselt et al., 2006).
Unlike GATT, the GPA does not forbid discrimination among like products, but rather focuses on
discrimination between foreign and domestic suppliers (Howse et al., 2006; UN, 2005). Hence, it
is likely that governments may use non-product related PPMs standards for their purchasing
requirements, for instance, they might provide preference to products with low carbon footprint
(UN, 2014). Nevertheless, the statement has not received interpretation in law practice since still
there have been only one case involved GPA. It is also possible that governments would require
ecolabels or environmental management certification of domestic certification schemes but there
is a debate whether voluntary standards are covered by the WTO rules (section 4.3).
f. Antidumping Regulation
Some measures listed above and used by a national government to protect its domestic biofuel
industry might damage interests of exporters. When countries are not satisfied with the domestic
policy of another Member of the WTO, in the first place, they try to solve the issue bilaterally and
they go through the range of meetings and negotiations to reach consensus on a problem. In the
case of the failure of bilateral negotiations a hurt party might go to the WTO consultations then to
dispute settlement procedures and, if applicable, to appellate procedures (WTO, 2017j).
Countries might also set trade barriers unilaterally in the form of antidumping regulation (Article
VI, GATT, 1994) which is applied to exported goods priced considerably lower of the world
market. The advantage is achieved not due to lower production costs but thanks to subsidies or
other form of government support. In this case, other countries can put trade barriers equivalent to
value of damage caused. Antidumping tariffs are used often and even in biofuels trade there have
been already two cases brought to the WTO dispute settlement. In December 2013 Argentina and
in June 2014 Indonesia requested consultations with the European Union regarding anti-dumping
measures (disputes DS473 and DS480 in the WTO database). The reason for penalty duty was a
preferential export tax scheme. In order to create incentives for biodiesel export the Argentinian
and Indonesian governments have set high export duties for biodiesel feedstock, which created a
distortion in prices between feedstock and output. The Panel concluded that the challenged
provision of the EU’s anti-dumping policy does not violate the WTO agreements, but certain
aspects of EU’s specific investigation into Argentine duties break the Subsidies and Countervailing
Measures Agreement and the GATT (WTO, 2016).
4.3 Sustainability Standards and Certification

Sustainability criteria are also a form of government involvement into the market but the issue is
more controversial than other forms of state support to biofuels so it is appropriate to devote it a
separate section.
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Sustainability criteria set to ensure that the use of biofuels is done in a way that guarantees real
carbon savings and protects biodiversity (European Commission, 2017c). However, if the
requirements for sustainable biofuels are inconsistent with the WTO and they might lead to legal
consequences for countries that adopted them. This section addresses the limits of sustainability
criteria to be WTO-compatible. The references will be made mostly to the treatment of the
European Union Renewable Energy Directive (EU RED) which was put into action in 2009 and
became the first treaty that “explored the boundaries of the WTO agreements” (Grinsven, 2009).
The RED stipulates that biofuels and other bioliquids, which are “subject to production being
sustainable”, must provide 35% of greenhouse gas emission saving from their use. The regulation
also requires that biofuels must not be “made from raw materials obtained from land with high
biodiversity value” and ”with high carbon stock” and not from “land that was peatland in January
2008” (European Parliament, 2009). Apart from carbon accumulated in products, which can be
measured by burning of a product, production process itself also causes carbon release in a form
of both direct, including carbon release from processing, transportation and direct land-use
change7, and indirect emissions in the form of indirect land use change8 (ILUC). In April 2015 the
European Commission approved the amendments to the legislation on biofuels which includes 7%
cap on crop-based biofuels and included indirect land use change (ILUC) criteria for reporting
purposes (European Parliament, 2015).
Status of Certification Body
Only countries are official members of the WTO so only state certification schemes fall under the
regulation of the WTO Agreements. However, voluntary initiatives can become de facto
mandatory if a government assigns those standards as qualifying standards for compliance with
state sustainability criteria (Grinsven, 2009). Voluntary certification schemes developed, for
example, in Asia or Latin America might result in more use of sustainable biofuels in those regions.
Even though biofuel producers from least developed countries might have difficulties to comply
with those initiatives, but the voluntary nature of those standards do not create trade barrier for
export possibilities (interview 4).
The situation is different with EU RED from the beginning it was clear that “any new standard
will only function if it at least covers the criteria of the RED” (Grinsven, 2009). The European
Commission has approved 19 voluntary schemes including ISCC, Bonsucro EU, RSB EU RED
etc. (European Commission, 2017a). Now there is no one certification scheme which works
without verification with compliance with the EU RED and most certification schemes do not go
beyond the EU RED sustainability criteria. The EU initiative was created to have maximum
influence on market but formally sustainability criteria of the EU RED are not compulsory because
it does not prohibit exporting unsustainable biofuel. However, most interviewed experts who
addressed this question, agreed that in practice, the EU sustainability criteria as well qualified
schemes are mandatory by leaving out the demand on unsustainable biofuels.
Violation of the National Treatment Obligation Principle
Certification schemes on the sustainability of biofuels have the potential to create trade barriers
for biofuel producers. For instance, the costs for the certification process is too high for producers
from developing countries or producers have no knowledge or access to technology to adapt a
7 Refers to land already used for a specific purpose but converted for the production of biofuels (conversion of forest into agricultural land)
8 Refers to land used for a specific purpose but converted to bioenergy feed stock production, then land used for the original purpose will be more
scarce, increasing the value of such land and inducing people to convert other land to that purpose (Biomass Energy Data Book, 2011)
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production process to the standard. Even if it is established as a mandatory certification system, it
might be not found in violation with the national treatment obligation of Article III GATT because
no distinction is made between different countries or foreign and domestic products. The cost of
certification scheme qualified as complaint to the EU RED depend on vary significantly depending
on feedstock used and scale of production rather than place of biofuel production (Pacini &
Assunção, 2011). Nevertheless, the de facto discriminatory effect of the sustainability criteria
might take place because efforts that are needed to comply with sustainability criteria are different
for developed and developing countries due to different social circumstances or economic
development (anonymous interviewee).
Labour and Social Criteria
Different levels of social and economic development between countries limit the inclusion of
social criteria in sustainability standards. The chapeau of article XX underlines that measures
cannot be “applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail” (Article XX, GATT, 1994).
It implies also that the application of measures should not be impropriate to foreign environmental
condition. For example, countries of water scarcity may introduce strict rules against of water
waste but for other countries with water abundance those rules may seem unreasonable. Social
conditions are different in developed and developing countries. Developing countries may disagree
with strict regulations as they would be irrelevant for developing countries with different priorities
of labour standards and human rights (UN, 2014).
Members might try to defend social and labour criteria under Article XX-a of the GATT aiming
at protection of public morals but public moral is not easy to justify but possible: in 2014 the
Appellate Body ruled that the EU ban on the importation and marketing of most products made
from seals was appropriate and “necessary to protect public morals” (Reports of the Appellate
Body, 2014). This precedent makes the inclusion of labour and social criteria in sustainability
standards are more legitimate. Nevertheless, before the ruling of the EC – seal products case, in
2009 potential challenge of standards in the WTO discouraged the EU to include labour and social
standards in the EU RED (Ackrill & Kay, 2011).
Credibility of Norms, Criteria and Methods of Sustainability Evaluation
Many different organizations such as Round Table on Sustainable Biofuels, International
Renewable Energy Association, International Biofuel Board and others have tried to define
sustainable biofuels. However, even in the European Union Renewable Energy Directive there is
no strict definition of sustainable biofuels. It contains only a guideline of criteria according to
which biofuels can be considered sustainable. Besides, those criteria are not permanent since the
threshold of 35% of GHG emissions is increased up to 50% in 2017 and 60% in 2018.
Nevertheless, the EU argues that the criteria are based on ambition level and scientific inputs of a
specific research centre, the European Commission Joint Research Centre (JRC, 2015). Research
centre investigate a topic in an open way so any stakeholders can contribute to scientific papers
and process. Following scientific advice of JRC the European Commission tries “to keep it in the
most transparent and independent format as possible” (JRC, 2015).
The EU RED assigned default values of GHG emission savings for types of feed stock that are
unnecessary above the threshold limit of 35%. For instance, default value for soybean biodiesel
produced in Argentina is only 31% which means the trade barrier for Argentinian products. In
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May 2013 Argentina filed a request for the consultation with the European Union claiming that
threshold of 35% is arbitrary and “neither to be scientifically justified nor to be based on a
recognized international norm or standard” (DISPUTE DS459, WTO, 2013).
PPMs in Certification
Sustainable production and processing methods cannot found back in the end characteristics of
biofuels. Hence, sustainability criteria created to prove environmental performance9 of biofuels
are primarily focusing on non-product-related PPM, which is a controversial topic in the WTO
law (sector 4.1). The tendency of acceptance non-product-related PPMs increases chances to prove
the legality of non-product related rationale behind sustainability criteria.
Territoriality Link
Sustainability environmental criteria refer to two kinds of ecological problems depending on the
scope of impact: global and local criteria. If the link between local environmental problems and
causes is unclear, then imposing local environmental criteria on another country might imply
disrespect for the sovereignty right of a nation-state. The sustainability criterion of GHG emission
reductions can be regarded as a global issue because negative impact of GHG emissions on the
atmosphere damages common resources. Thus, it is possible to justify it under Article III-g as
discrimination of products based on carbon footprint10 of certified biofuels.
However, there is another requirement in the EU RED - Article 17.3 of the Directive envisages
“biofuels and other bioliquids … shall not be made from raw material obtained from land with
high biodiversity value”. This provision might be found violating the WTO because they impose
and dictate other Members how to use their land resources but common resources are not affected.
The Principle of Proportionality
Those terms or expressions imply that measures such as sustainability criteria and certification
should be not more trade-restrictive than necessary. There is no interpretation within the WTO
agreements that can serve as guidance to explain to what extent regulations are proportional.
Hence, those regulations and measures can be subject of discussion and depends on the
interpretation because proportionality is a subjective principle and different Member States might
interpret and assess the proportionality of a measure in a different way.
In the case of the certification process the principle of proportionality might imply whether
administrative efforts of companies, which certify their production, are proportional to actions that
are required from them (interview 2). Before the EU had the legislation in place they had assessed
at what extent those efforts would serve the goal or they would require too much from the market
actors (anonymous interviewee).
In the case of legal proceedings on sustainable biofuels, a respondent might use to justify
sustainability criteria under General Exceptions (Article XX, GATT, 1994) (section 4.1).
However, it would be necessary to prove that supply of biofuels is directly related to protection of
human life and health (Article XX-b) or conservation of exhaustible natural resources (Article XX-

9 Measured environmental consequences of biofuel production and use (Turner et al., 2007)
10 “The carbon footprint is a measure of the exclusive total amount of carbon dioxide emissions that is directly and indirectly caused by an activity or
accumulated over the life stages of a product” (Wiedmann & Minx, 2008)
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g). If social and labour criteria were also included into sustainability standards a defendant might
have to justify that those criteria are “necessary to protect public morals” (Article XX-a).
All of the above-mentioned limits of sustainability criteria are determined by inflicted trade
barriers. However, a certification scheme can be WTO-consistent and cause trade barriers at the
same time, especially in case of non-state and hybrid initiatives. The WTO aims at not eliminating
all trade barriers but at the promotion of free trade and non-discrimination between products based
on their origins (Grinsven, 2009).
4.4 Biofuel Classification in the WTO

The world biofuels market is highly penetrated with state interference and national policies are
often at the risk of the WTO disputes. However, those risks could be reduced if biofuels are
provided special treatment in the WTO agreements. However, in many sectors of the economy
there is still very little effort made to distinguish different biofuel products. Even in the policy of
the transport sector and energy sectors such as power, heat and transport bioenergy, products are
rarely differentiated (WBGU 2008). Even though in some areas it is possible to go without any
differentiation, but in international trade the classification of biofuels is crucial for establishing
bound tariffs (Horse 2006).
WTO agreements do not dictate what categories should be used but almost all out of 164 WTO
members are also among 181 members of the World Customs Organization (WCO). The
Harmonized Commodity Description and Coding System (HS nomenclature) of the WCO
classified products (98% of all international traded products) into categories to track imports and
exports and charge the appropriate customs tariffs (Kerr & Loppacher, 2005). There is no
constrains and dependency between the WTO and the WCO outcomes and the final decision is
reached by the consensus of the Members (Howse et al., 2006).
The HS classification does not envisage biodiesel and ethanol as a similar type of product. Even
though according to the end usage they can be considered as ‘like products’, biodiesel belongs to
Chapter 38 (chemical products) of the HS code due to its chemical production process, and ethanol
being an alcohol product is classified under Chapter 22 on beverages, spirits and vinegar, i.e.
agricultural goods (Weiß, 2011). Biodiesel and ethanol undergo different treatment in terms of
import tariffs, subsidies and allowance of governance support. The classification determines that
ethanol is a subject to the Agreement of Agriculture and biodiesel is governed only by the general
rules of the General Agreement on Tariffs and Trade (GATT). The results of Doha negotiations
established that the WTO approach to tariff reduction formulas is much more ambitious for
industrial goods than for agricultural ones. It implies that ethanol can be subject to more strict trade
regulations than biodiesel (Kaditi, 2009). The liberalization of ethanol is also complex because
there is no separation between conventional or certified ethanol in SITC / HS trade nomenclature.
The only differentiation is made between undenaturated (beverage) and denaturated
(industrial/fuel) ethanol; for public health reasons, is not desirable to fully liberalize beverage
ethanol trade. The result is that industrial or fuel ethanol fall into the category with lower tariffs –
but which disregards their status concerning sustainability certification (interview 10). Import
taxes on ethanol, which is classified as an agricultural good, reach up to 20-30% of the ethanol
cost. For the biodiesel import taxes are considerably lower (about 5%). That is why discussion
about import tariffs refer mostly to ethanol and the background of current biodiesel disputes is
about export restriction and non-tariff regulations (interview 5).
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From a legal point of view, there are several options to provide special treatment for traded
biofuels: a special biofuel agreement, a special category in HS nomenclature or a unilateral
classification of a WTO member-state.
Special Biofuel Agreement and Special Category in HS Nomenclature
The issues raised by the bioenergy policy and classification of bioenergy products can be solved
by allowing biofuels products to be in one category of HS classification based on product
characteristics. The WCO’s Explanatory Notes of the biodiesel HS classification contains apart
from a chemical description also a production process characteristic and an end-use criterion which
can provide the necessary precedence to establish a specific category for biofuels (Howse et al.,
2006).
The WTO law does not prescribe to use HS classification in its agreements. Hence, it is possible
to create biofuel agreement and apply obligations regardless HS nomenclature as it was done in
the WTO Information Technology Agreement (Howse et al., 2006; Kennedy, 2012).
Another option is to provide special treatment to biofuels products is to include biofuels into a
category of ‘environmental goods’, products with environmental benefits. The Environmental
Goods Agreement aims at “the reduction or, as appropriate, elimination of tariff and non-tariff
barriers to environmental goods and services” (paragraph 31(iii), WTO, 2001).
All products suggested to the list of environmental goods can be grouped into main three categories
(UN, 2014):
-

goods used for environmental remediation such as air pollution control equipment;
products and technologies which are more environmentally friendly in use than their
counterparts such as electric cars;
goods produced in environmentally-friendly ways such as recycled paper.

Second and third groups can be relevant for the discussion of biofuels. Second type of goods raises
the question how to limit environmentally friendly products. Different types of biofuels have a
different level of GHG savings and the question is how to limit biofuels that are more
environmentally friendly than fossil fuels they are supposed to substitute (UN, 2014). Third type
of products would involve the controversial issue about the discrimination based on non-product
related PPMs (sector 4.1). Even though previous disputes have shown tendency for acceptance of
non-product related PPMs Member States would have to find a solution how to define
environmentally-friendly ways of production.
The current negotiations on the Environmental Goods Agreement (EGA) have not been concluded
yet (on 01-04-2017) and most of documentation on the negotiations are not publicly available (also
in sections 5.3 and 6.2). The negotiations on the EGA involve 44 members of the WTO but Brazil
is not amongst them (WTO, 2017g). However, Brazil might not accept the EGA without an ethanol
category in it, but if Brazil participates in the negotiations they would try to push for the inclusion
of ethanol (interview 14). Brazil is not a part of the current participation because the terms of
current negotiations on the agreement are not favourable for the Brazilian economy. Brazil has
very high import tariffs on many other environmental goods like solar TV panels and wind turbines
that are included in the environmental goods list. If the country joins the EGA, they will have to
lower the tariffs on wind and solar technology but the Brazilian government is not ready to make
those changes now (interview 12).
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Unilateral Classification
In the HS nomenclature, not every product could be enumerated so tariff rates are given in terms
of products categories and the Member States of the WTO express their commitments to the
categories of products. The HS classification is limited to six digit level but the existing practice
of negotiating tariff bindings based on HS nomenclature gives the freedom for members to
introduce sub-classification of goods with differentiated tariffs (Weiß, 2011).
Member States individually can extend HS classification code up to a seven-digit or higher level
to differentiate products and set different tariffs for sub-categories. However, tariffs should not
exceed a bound rate and sub-classification should comply with the “likeness” rule. The last means
that biofuels and similar products with non-fuel uses should be regarded “unlike” as long as they
are not competing in the same marketplace then it can be considered as basis for differentiation
(Howse et al., 2006).
4.5 National Policies of the Main Players

The WTO trade regime was established to liberalize international trade through regulation of
national policies of member-states. According to Bernard Hoekman, Professor and Director of the
research area of ‘Global Economics’ at the Robert Schuman Centre for Advanced Studies
(interview), national policies have bigger influence on the WTO processes than other way around.
Frequent practice for the WTO member-states is to pursue other counties to adopt their policy
(chapter 7.3). Moreover, the content of cases brought to the WTO dispute settlement process are
objections of one member-state against national policies of another member-state which causes
economic damage to a complainant.
4.5.1

The European Union

The rapid growth of biofuel development in the EU was initiated by the Directive 2003/30/EC
(European Parliament, 2003) which set targets for the use of biofuels for environmental and energy
security reasons. The Directive of 2003 did not contain sustainability aspects of biofuels so the
policy did not find resistance. When possible negative effects of biofuel production were revealed
and Directive 2009/28/EC (European Parliament, 2009) included sustainability criteria. The
Directive of 2009 (the EU’s Renewable energy directive or the EU RED) establishes a binding
target of 20% final energy consumption from renewable sources by 2020. EU countries have
committed to reach their own national renewables targets ranging from 10% in Malta to 49% in
Sweden. They also must ensure that at least 10% of their transport fuels come from renewable
sources. In November 2016, the Commission published a proposal for a revised Renewable Energy
Directive including 27% renewables in the final energy consumption in the EU by 2030 “to make
the EU a global leader in renewable energy” (European Commission, 2017b).
In order to fulfil environmental objective of the EU RED, the EU has to monitor the market and
enable provisions for the growth of the industry. However, economic and environmental goals of
biofuels development might contradict each other and ILUC amendments are an example of such
conflicts. ILUC puts a cap of 7% on food-based biofuels to count for the renewable energy target
for transport; the rest of biofuels should come from other sources such as waste and residues, for
example used cooking oil or animal fat (section 4.3). The EU producers of biofuels from foodcrop sources lose not only government support but also might have to reduce their production in
the future. In November 2016, the European Commission published the proposal for phasing out
first generation biofuels and increase electrification in the market (European Commission, 2016).
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There are no biofuel subsidies at the EU level, but most EU member-states still provide budgetary
support for biofuels (Ecofys, 2013; USDA, 2016b). The EU bioethanol and biodiesel industries
are protected from foreign competition with high import taxes and anti-dumping regulations
against biodiesel import of the United States, Argentina and Indonesia and ethanol import from
the USA (USDA, 2016b). In July of 2016, the EU General Court annulled anti-dumping duties
against US ethanol (the EU court of justice, 2016) and currently the US ethanol does not face antidumping taxation. Argentina and Indonesia have filed complaint to the WTO and the General
Court of the European Union (ICTSD, 2016). Although the European court of justice ruled on the
removal of anti-dumping regulations they are still in force until the final decision in the WTO.
Nevertheless, the increased requirements on GHG emission to 50% in 2017 and 60% in 2018 might
become a trade barrier for biofuel import even if all anti-dumping duties are removed. Hence, the
delay in the elimination of anti-dumping regulations might play a significant role in the EU biofuel
trade balance.
4.5.2

The United States

A major change in the US biofuel policy happened in the result of the implementation of the
Energy Policy Act of 2005 (Congress, 2005) which first introduced the Renewable Fuel Standard
(often referred to as RFS1). The RFS1 program requires renewable fuel to be blended with
conventional fuel in increasing amounts each year and reach 7.5 billion gallons in 2012. These
quantitative mandates were expanded considerably by the Energy Independence and Security Act
(EISA) of 2007 (Congress, 2007), establishing quantitative mandates to escalate to 36 billion
gallons by 2022. The law allows no more than 15 billion gallons from corn-starch ethanol and a
minimum of 16 billion gallons from cellulosic biofuels. Besides, each renewable fuel category
must emit lower levels of greenhouse gases relative to the petroleum fuel it replaces. After the
election of President Trump, the biofuel policy and market have not been imposed any changes.
Although from time to time mass media has speculated on the possible biofuels program pending,
the industry has not received any confirmation about it yet (Reuters, 2017; Skott, interview 6).
The US Energy Tax Act of 1978 stimulate the growth of biofuel industry by introducing biofuel
subsidies but it was phased out at the end of December 2011 mostly due to the situation with
Brazilian ethanol through Caribbean’s (Moschini et al., 2012). However, still several federal
programs of the United States provide limited financial assistance in form of loans for
biorefineries, funds for capital expenditures of advanced biofuel production facilities, loans to
enter into or expand value-added activities etc. (U.S. Department of Energy, 2017a, 2017b). There
are also some incentives at a state level, which also might be recognized as the WTO incompatible
(section 4.2).
In March 2017, the National Biodiesel Board filed an antidumping and countervailing duty petition
against Argentine and Indonesian dumped and subsidized biodiesel (Board, 2017). However, the
National Biodiesel Board have not chosen to put legal and financial resources to pursue annulation
of the EU antidumping duties against the US biodiesel export because currently the US biodiesel
industry still have a plenty of opportunities to displace petroleum within the US and the industry
is not interested much in the expansion of biodiesel export (interview 6).
4.5.3

Brazil

The main instrument to support biofuel market is the blending mandate which is unchanged 27%
for ethanol. However, the blending mandate for biodiesel will increase from 8% to 9% and 10%
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in 2018 and 2019 respectively (USDA, 2016a). Currently, no subsidies are paid to biofuel
producers (USDA, 2016a). Nevertheless, the Brazilian market has a large influence on energy and
biofuel sectors. The owners of flex-fuel cars have a freedom to choose filling their tanks with pure
ethanol or mix of ethanol and petrol depending on their relative prices at the tank station. Most of
petrol in Brazil is refined or imported by Petrobras, which has a dominant position in the
upstream11 and midstream12 phases of distribution. The government has some influence over
Petrobras and thus uses petrol price adjustments as a tool to indirectly influence the ethanol market,
which itself is subject to seasonal fluctuations depending on months of sugarcane harvesting,
which in turn influences prices for ethanol. During months of sugarcane harvest, ethanol prices
tend to fall and the biofuel becomes more competitive with gasoline. The opposite happens
between harvests, when the government can keep higher petrol prices to maintain a market
incentive for users to continue using ethanol (which between harvests gets more expensive). The
government also might temporarily provide an incentive for selling gasoline on a lower price to
shield the internal market from high international price on oil (interview 10). Brazilian government
also has a policy to differentiate prices of petrol and diesel by keeping diesel prices slightly cheaper
and introducing restrictions on diesel usage by light vehicles. On the one hand, price differentiation
implies that holders of small cars have to pay more than business and freight vehicles. On the other
hand, it allows keeping the inflation and prices for consumer goods under control, by having fuel
pricing policies which target specific cargo-hauling fleets. (interview 10)
4.6 Institutional Forms of Power

The role of institutional power in the WTO biofuel regime is studied from two sides. One is that
institutional power works through rules and norms of the WTO, which have been set or may be
set and have influence on national legislation of member-states without direct involvement of other
member-states. The second side depends on abilities of actors to use rules and procedures of the
WTO to impact actions of other actors and in such a manner generate institutional power.
Institutional power works through the WTO regulation of government involvement into the biofuel
market, which might exist in the forms of export and import tariffs, subsidies, government
procurement, anti-dumping regulations or sustainability requirements. In this sense, biofuels are
not different from any other traded products. However, biofuels receive widespread support from
national governments as products with environmental benefits and it might be accepted as a legal
reason for special treatment. The WTO includes no specific agreement dealing with the
environment and biofuels and the WTO members have a right to “adopt trade-related measures
aimed at protecting the environment” (WTO, 2017l) but they might do it under the risks of legal
consequences that their intervention into biofuel market might be considered ‘actionable’ from the
point of view of the WTO jurisprudence.
The WTO rules and agreements do not belong to individual member-states but can be used by any
of them to resolved conflicts. If a dispute is not resolved through bilateral negotiations a case can
be brought to the WTO for consultation (sector 4.1). When a WTO member appeals to the WTO
dispute settlement procedures they employ the institutional form of power as leverage to influence
national policy of another WTO member with the means of the WTO law.

11

Upstream business category of the petroleum industry involves exploration and production (ISO 20815, 2009)
Midstream business category involves the processing, storage and transportation sectors of the petroleum industry (ISO
20815, 2009)
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Sustainability requirements are the most controversial way of government involvement.
Sustainability criteria for biofuels might be found violating the national treatment obligation
principle by being not proportional or abusing national sovereignty. Incompatibility of sustainable
standards with the WTO rules might make authority to simplify standards to avoid crossing
countries ‘red lines’ (Ackrill & Kay, 2011). The probable inconsistency of sustainability criteria
with WTO rules confines authorities to regulate the sustainability of biofuels by a standard and
advance a discussion how to reconcile trade and environmental goals, which is elaborated further
in the next chapter.
The institutional form of power can be also recognized in latent covert conflicts that do not enter
the political arena due to the alteration of rules where instead of active participation member-states
prefer to avoid any involvement. Before disputes are brought to a consultation process the issues
can be resolved as a result of “changing rules and procedures to block challenges” Hill (Hill, 2005,
p. 33). It also may happen in plurilateral agreements countries have a right not to participate in a
dialog and withdraw officially from negotiations. The reasons for not participating can be either
total disagreement with terms of a treaty or that cost-benefit analysis has shown that the
participation in an agreement might bring more damage to the economy of a country than it brings
advantages.
In the current negotiations on the plurilateral Environmental Goods Agreement (EGA) there are
only 47 countries. If other countries join the agreement after the EGA is concluded they will not
be able to change the agreement but have to comply with it. In this case “decision not to act” is
explained by possible losses from accepting the terms of the treaty. The terms of the current
negotiations on the EGA have changes the willingness of Brazil to push for the inclusion of ethanol
into the environmental goods list and, consequently, disarmed the main player in this issue.
Countries do not have capacities to make other countries to change their national policy directly.
However, they have an option to pursue changes in the WTO regulations and indirectly influence
policy and trading practice of other countries. Biofuel is a relevantly new product for international
trade. The trade rules are not clear that makes it more difficult for producers, seller and traders to
enter a foreign market. Probably, it is easier to establish new rules on technical and environmental
standards and requirements from the very beginning rather than to change the existing rules for
long time traded products (interview 9).
The HS classification of products is a core of the WTO agreements, which is used to specify what
rules, and agreements should be applied to traded goods. The HS nomenclature envisages no
special category for biofuel products. However, WTO members have several options to provide
special treatment for traded biofuels: a special category in HS nomenclature, a special biofuel
agreement or a unilateral classification of a WTO member-state. Meanwhile, even the most
discussed option – the inclusion of biofuels in a special category or special agreement of
Environmental Goods – has not received much support from member-states.
Institutional power also works through national policy and rules of member-states which often
become a matter of discussion in WTO negotiations or a subject of the WTO dispute settlement
process. National policy and the WTO agreement have a reverse impact on each other. While the
WTO agreements set constraints on biofuel national rules of member-states in terms import/export
taxation and different government support of biofuel industry. National policy mirrors the position
of member-states towards biofuel development and trade but also reflects potential opportunities
and obstacles of evolution of the WTO biofuel regime.
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The WTO agreements do not envisage treatment of biofuel products as goods with environmental
benefits. However, the GATT and some other WTO agreements contain exceptions for products
with non-economic values that can be applied as justification of special treatment of biofuels.
Nevertheless, to date (01-04-2017) there have been only five cases brought to the WTO dispute
settlement process and it is too soon to make any predictions about the role of biofuel
environmental benefits in the WTO legal proceedings. However, some interviewees share the view
that there is a tendency to accept legal justifications of trade restrictions for non-economic
objectives. Although the WTO does not contain a no doctrine of precedent but de factor the rule
of precedent exist (Chua, 1998), under the risk of big exaggeration, it might be possible to say that
this tendency will have impact on the fate of biofuel cases brought to the WTO.
The common practice to use adopted panel reports as precedence for the interpretation of the WTO
position impact reasonable expectations of member-state about a next dispute based on what was
clarified in a previous one. Hence, “the rule-exception dichotomy” of the WTO regime does not
deprive of stability from the WTO biofuel regime but includes possibilities for a change.
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5

The Role of Productive Power in the WTO biofuel regime

The previous chapter discussed how the WTO rules and agreements affect biofuel trade. This
chapter focuses on the conceptual basis of the WTO biofuel regime, i.e. how productive power
working through ideas, concepts and views frames the WTO biofuel regime. The layout of this
chapter resembles the design of the previous chapter as they deliberate the same issues but from
different angles. Chapter 4 scrutinizes government involvement into biofuel market, sustainability
criteria and the options for different treatment of biofuels in the WTO from the point of view of
the WTO rules. Chapter 5 focuses on debates, views, opinions and social processes which underlie
those WTO rules or have the capacity to trigger changes of existing WTO rules or push for the
establishment of new ones.
Biofuel is still a widely debated subject and the general tendency of collision between opposite
views on biofuels is inherent in all fields of biofuels application including the WTO negotiations.
The reason, why stakeholders have a lot of controversy and disagreements in the discussion of
biofuels, can be partly explained by the fact that the issue cuts many areas. Environmentalists,
farmers, politicians, NGOs and investors look at biofuels from different angles. From the WTO
point of view biofuels is not only a subject of different perspectives but it raises different legal
consequences.
This chapter outlines how productive powers affects the main controversial issues of the WTO
biofuel regime: the impact of the dilemma over environment and trade on the WTO biofuel regime,
the consistency of sustainability criteria with the WTO rules and possible inclusion of biofuels into
the environmental goods list.
5.1 Environment versus Trade

Different views on biofuel development induce different incentives for biofuel development and
even different legal consequences. Explanation of issues is of considerable importance in
jurisprudence. Productive power works through changes of meanings and norms, discourse and
social processes that influences the interpretation of rules and has an impact expectations about
the ruling of the next case (sector 4.1). In discussions, negotiations and forums within and outside
the WTO, politicians, scientists, NGOs and other stakeholders use the accepted meaning of terms
and norms. If the meaning of issues is changed the whole way of negotiations in the WTO might
be altered. While there are no official negotiations on biofuel issues, still the motives of biofuel
usage have a capacity to impact the WTO dispute settlement process whether biofuels would be
perceived as products with environmental gains or only as any other goods of agricultural or energy
sector.
German Advisory Council on Global Change (2008) distinguishes three main biofuel discourses:
environmental concerns, energy security and economic development, which also define interests
of actors and predetermine their position of the WTO negotiations.
Environmental Discourse. The idea of biofuels as a source of ‘green’ energy has led to the
changes in national environmental policies of many countries where modern biofuel industry has
been developing by political decision as a need for climate change mitigation. In order to fulfil
“customers’ interest of future generations” (interview 9) in mitigation of climate changes
governments promote ‘green’ energy as a solution for market failure. Many countries also use
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biofuels as important mechanisms to meet their Kyoto (protocol) commitments13. Biofuels release
lower levels of carbon dioxide and other emissions compared to fossil fuels. Although the
production of biofuels also creates carbon dioxide as a by-product, it is considered as a selfsustaining system. Despite all critics (sector 5.2), environmental performance of biofuels is taken
as one of main reasons to develop biofuels industry and trade by many countries. Besides, biofuels
have other environmental advantages than GHG emission reduction. The replacement of Methyl
tert-Butyl Ether (MBTE), a petrol additive and octane enhancer, with ethanol allows to dispose of
toxic source of groundwater contamination (Earley, 2009; Farinelli et al., 2009; Moschini et al.,
2012). Biodiesel reduces particulate matter in diesel exhaust which also makes it more
environmentally friendly alternative fuel than fossil fuel (Knothe et al., 2006).
Energy Security Discourse. Another big concern is “the desire for greater energy security by
becoming less reliant on fossil fuel imports from countries with unstable regimes” (Howse et al.,
2006, p. 4). Biofuel is regarded as an alternative to fossil fuel energy - coal, oil and natural gas.
Initially in early 70s and early 80s, one of the most influencing factors on biofuel development in
the USA and Brazil was oil crises and still the prices of traditional energy such as oil and gas have
a significant impact on the biofuel industry. Price growth, predicted scarcity of fossil fuels, the
increasing demand from developing countries and politically instability in countries of supply raise
even bigger concerns about security of supply and dependency on fossil energy in the following
years (more in chapter 6.1).
Economic Growth, Rural Development and Employment Discourse. Domestic production can
offer a new market for farmers’ commodities and gives the opportunity for rural development
(Howse et al., 2006). Besides, the bioenergy market can help to create jobs opportunities and
reduce expenses on imported fossil fuels (Kaditi, 2009). In the 1990s economic incentives played
a substantial role in biofuel development in the United States and the European Union. The
governments had to limit the use of farmers’ land due to overproduction of corn and surplus of
vegetable oil and/or find a new market for farmers’ products.
The importance of various interests in biofuel development become essential in all countries, but
vary in all countries over time (interview 14). Governments motivated with varied reasons employ
several instruments to support biofuel industry but interference into the market might hinder trade
liberalization and bring legal consequences in the WTO (section 4.2). To avoid it government
support should “carefully limited to measures properly targeted at public goods such as research
and development, the creation of infrastructure, and the proper taking into account of
environmental externalities” (Howse et al., 2006, p. 6).
However, in most countries the viability of the biofuel industry depends upon government support,
due to high production cost or the volatility of the oil market. Biofuels industries also face
problems with an irregular supply of biomass, especially sustainable biomass due to the immaturity
of the industry. In turn, supply strongly depends on demand, which in many countries is influenced
by oil prices, and unsteady demand cannot give any guarantee for the producers. In the European
market the problems with biofuels supply might be also caused by competition for sustainable
resources with other sectors such as bioraffnage in chemical sector or the use of biomass for
construction materials (interview 2).

13

Commitments of signatories of the Kyoto protocol to achieve binding emission reduction targets (UN FCCC, 2017)
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On the one hand, without government involvement the size of biofuel production and international
trade would be insignificant or it would not take place at all, on the other hand, biofuels policy
might become “actionable” or unjust from the WTO agreement point of view. Governments might
provide biofuels subsidies or another form of government support claiming them for
environmental purposes. However, under an environmental pretext, often they just discriminate
foreign products in favour of domestic companies (interview 3). Hence, the competitiveness and
industrial policy get inconsistence with environmental goals and might lead to complaints in the
WTO.
Thus, productive power works through different perceptions of biofuels as either products with
environmental benefits or only as any other goods of the agricultural or energy sector, which serve
economic goals or increases energy security. Perception influences positions of member-states in
the field of the WTO, create preconditions for potential WTO disputes and might affect the panel
and Appellate Body reports. If environmental discourse is not strong or dismissed then biofuels
are treated only as traded items and qualified as products subject to general rules and agreements
of the WTO and, hence, exceptions applicable to goods with non-economical values cannot be
used for biofuels.
5.2 Sustainability Standards and Certification

The most disputable means of government involvement into market is sustainability criteria and
certification, which is one of the key aspects of the formation of the WTO biofuel regime.
Productive power affects whether sustainability criteria can be considered as assurance that biofuel
serves environmental goals if member-states bring a complaint against sustainability criteria set
by another member-states in the WTO.
In order to ensure that a biofuel product is environmentally friendly the carbon footprint is
calculated from the whole lifecycle of the biofuel. A number of certification schemes operate to
certify those products or their feedstock as sustainable. However, it also brings new challenges for
trading partners as well in the field of the WTO legislation.
The main sticking point is again the opposition of environmental tasks and trade goals.
Environmental groups, standing for the environmental discourse, promote sustainability standards;
while other actors, who represent the agro-development discourse, tend to reduce the cost of
production often ignoring environmental aspects of production, hence, objecting to the imposition
sustainability criteria and certification on their products. The complicated task of governments is
to find the balance between these two groups of interests by introducing environmental standards
for traded goods and proving government support for the industry. It is necessary also to ensure
that sustainability criteria influenced by political factors are not tailored in an exclusive way for
either a sort of feed stock or the way of production used in a specific region. Otherwise, it might
lead to objections of exporters in the WTO (Grinsven, 2009).
Meanwhile, there is no a universal approach how sustainability criteria should be defined.
Environmentalists and NGOs keep up a long-lasting debate whether existing sustainability criteria
and methods used for certification are enough to prove environmental performance of biofuels.
They often strengthen their argumentation about possible social and ecological consequences of
biofuel development by slogans such as ‘food, not fuel’, ‘destruction of the rainforest’ and ‘tortilla
crisis’ (WBGU, 2008, p. 23). Opponents of biofuels claim that biofuels might cause environmental
negative effects such as the diverting of the agricultural land and agricultural products, loss of
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biodiversity and soil erosion (Kaditi, 2009). Initially, environmental performance of particular
biofuels was not taken into account. However, when possible side effects of biofuel production
were revealed, critique around biofuels increased. The way of biofuel production might change
the environmental benefits of biofuels due to different footprints over the whole lifecycle of
biofuels. For instance, Brazil’s ethanol production usually fares well in this aspect, but corn-based
ethanol in the United States might show an even higher carbon footprint than conventional fuels,
where often the refiner uses coal-fired energy (UN, 2014). Over time, new details emerged
confirming that even sustainably produced biofuel, which complies with the EU RED, may
indirectly damage the environment. Feedstock used to produce first generation of biofuels might
divert agricultural products for fuel production and new lands must be cultivated to satisfy the
demand for agricultural goods which leads to indirect land use change (ILUC) and reduction of
GHG emission saving (Biomass Energy Data Book, 2011).
Indirect land use change is also blamed for the increase of food price and exacerbation of food
insecurity (Bourgeon & Ollivier, 2008). However, some researches show no correlation between
food price growth and biofuel production (Dale et al., 2010). According to David Laborde
Debucquet, Senior Research Fellow at IFPRI, (interview) scientific evidence of the increase of
food prices due to biofuels development is more complicated than it is commonly assumed since
biofuels industry is one part of economy and the analysis of food versus biofuels should consider
many other processes surrounding biofuels development. The use of biofuels can have a direct
impact only on some commodities such as cereals, sugar and vegetable oils, while for other
commodities the effect will be mostly indirect due to land-use change (Dimaranan & Laborde,
2012). Poor regions do not produce more food or agricultural products because people are not able
to buy them, but in rich countries of Europe people can spend more money on agricultural products
including biofuels but their increased demand also goes with intensification and double cropping14
(interview 5). Finally, according to biofuel industry representatives, Director of Sustainability at
National Biodiesel Board Don Scott and Senior Manager Government Affairs at ePURE Andreas
Guth, critics of biofuels often disregard the production of high protein animal feed as by-products
of biofuel or in some cases protein is even the main product due to its revenue and quantitate input
of raw material. Production of protein animal feed as by-products of ethanol can partly substitute
export of protein animal feed crops by employing unused and degraded agricultural land in Europe
(ePURE, 2017). In the United States, biodiesel production was initiated by the National Biodiesel
Board, founded in 1992 and consisted only of feedstock producers and farmers at that time, who
sought to find a new outlet for soy oil left after crashing of soybeans for protein while vegetable
oil market was already oversupplied. The ration of protein to fat in plants and it our diet is such
that there always be leftover of fat after feeding people and animal around the world (interview 6).
The next generation of biofuels, which uses agricultural and forestry residue as feed stock, might
undergo less critique (UN, 2014). Biofuels from waste and residues lessen pressure on arable land
and food prices as well it enables to bring reduction of GHG emission more than biofuels from
food crops (Champagne, 2007). However, the extension of existing sustainability criteria such as
ILUC or the introduction of new rules for next generation biofuels might increase even more trade
barriers for some countries, reduce their export possibilities and rise risks of disputes in the WTO
(interview 7).

14 Double cropping is the practice of growing two crops in the same piece of land during a single growing season (FAO, 1995)
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Finally, the biofuel certification process is also criticized for the lack of lifecycle analysis of other
goods. Nevertheless, more and more other industries tend to use sustainability biomass (interview
2 and 9). The more products are certified with respect to their environmental performance the more
acceptance of the legality of such measures by trading partners and less chances of confrontation
in the WTO (interview 2).
Productive power works through the challenge of governments to regulate the sustainability of
biofuels by standards, which is difficult due to opposition of environmental and economic
discourses. If a government sets too stringent sustainability standard it might be opposed by
domestic biofuel industry but also industries abroad. In the case of a WTO dispute, stringent
sustainability criteria might be found more trade-restrictive than necessary (section 4.3). If a
government introduces too weak sustainability standard, environmentalists might oppose it and it
will not ensure environmental targets. Moreover, in the case of the WTO dispute, sustainability
standards might not be considered eligible because they do not serve stated environmental goals.
5.3 Biofuel Classification and Environmental Goods

The only viable option to change the classification of biofuel, or at least the only option, which
has ever been officially discussed in the WTO, is the inclusion of biofuel into the environmental
goods list (see also sections 4.4 and 6.2). Here productive power works through environmental
discourse that leads the WTO to potentially include biofuels into the Environmental Goods
Agreement. The debate over the biofuels trade is a part of a wider discussion over the place of
environmental goods in international trade legislation. Environmental goods are products with
environmental benefits which are provided special treatment including the reduction of tariffs and
non-tariff barriers (Burrell et al., 2012). Weiß (2011) believes that the classification of biofuels as
environmental goods would help to create a global biofuels market without the reduction of tariffs
and agricultural subsidies.
Being aware of environmental risks and willing to adjust their trade policy to environmental needs,
some countries have started the negotiations on the Environmental Goods Agreement. The idea of
environmental goods list was introduced in the Doha Ministerial Conference in November 2001,
when major developed countries brought up the issue of the liberalization of trade in environmental
goods but because of various reasons the negotiations did not go any further. One of the main
problems was the difficulty in terms of defining what an environmental good is and what should
be included into the list. The initiators of the discussion, developed countries, started with a strong
focus on industrial goods: machinery and equipment. However, later at the Committee on Trade
and Environment Special Session in 2007, Brazil and Peru with support of Chile, Colombia,
Singapore and New Zealand suggested considering also ethanol and organic food products as an
environmental good (Oosterveer & Mol, 2010; WTO, 2007).
Current negotiations on the Environmental Goods Agreement were launched in Davos Ministerial
meeting in July 2014 when the group of 14 countries came up with the declaration willing to
discuss elimination of tariffs on products with environmental benefits on a plurilateral basis. The
negotiations on the Environmental Goods Agreement (EGA) involve the European Union – on
behalf of its 28 member states – and 17 other members of the WTO (WTO, 2017g). The
Environmental Goods Agreement has not been concluded yet (18-04-2017), not much
documentation on the negotiations are publicly available and it is unknown whether biofuels are
listed in the agreement or not.
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According to Alavi (2007) biofuels should be considered as environmental goods because the
OECD has biofuels in its list of environmental goods, UNCTAD listed biofuels as part of
Environmentally Preferred Products (EPP) and the Kyoto Protocols accepted that use of biofuels
would lessen greenhouse gases emission. However, the list of 54 environmental goods of AsiaPacific Economic Cooperation (APEC) which was taken as a starting point for the EGA
negotiations does not contain biofuels (interview 12).
In general, the negotiations cannot be easy, because very few products are used exclusively for
environmental purposes (UN, 2014). There are many things that bring environmental benefits
regardless of how they are used, for example, light-emitting diode (LED) products. Other things,
for example, pipes can be used for getting wastewater out of river or pollution out of river, but
they can be used also for many other things. The problem with the inclusion of ethanol into the
EG list is also that undenatured and denatured ethanol are not separated in the HS nomenclature,
but liberalisation of undenatured ethanol is not desirable and will not bring environmental benefits
(section 4.4).
Moreover, the discussion of the integration of bioenergy into environmental goods contributes to
concerns that the industry will be even more heavily subsidized which, in turn, will hinder trade
liberalization (Howse et al., 2006; Weiß, 2011). Besides, to ensure the purpose of environmental
goods it is necessary to put standards on their production and origin to ensure that production has
not been environmentally harmful. However, the WTO is not the place for standards setting
because trade negotiators are not experts in that (Howse et al., 2006; UN, 2014).
Until the Environmental Goods Agreement is concluded it is unknown whether the environmental
discourse is strong enough to ensure the inclusion of biofuels into environmental goods list.
5.4 Productive Form of Power

Productive power works through systems of knowledge, changes of meanings, views, discourses
and social processes. Environmental discourse led to the shift of perception of biofuel as a product
of local production and use towards the idea of biofuels as a mechanism to tackle climate change.
It was supported by “the implementation of a series of national policies… and strong domestic
measures” (Caiado, 2011) which became the main driver for fast growth of the industry and
international biofuel trade. Environmental discourse was crucial in both the development of
biofuels, and in the development of rules on their sustainability. Besides, it might lead WTO
member-states to include biofuels into the environmental goods list.
Nevertheless, biofuels are not only a solution for environmental problems but also an alternative
source of energy and an important sector of the economy. Environmental discourse, energy
security discourse and economic discourse may coexist to some extent relatively peacefully while
motives of biofuel development and biofuel national policy may not be important in the course of
biofuel production and consumption. However, national policies of the WTO member-states must
comply with the WTO rules, otherwise, other member-states object and bring their complaints to
the WTO. If the environmental discourse is stronger than economic and energy security discourse
then biofuels might be treated as products with environmental benefits and the WTO exceptions
applicable to non-economic objectives can be used for justification of government involvement
into biofuel market. Environmental discourse may also become a decisive factor in the WTO
dispute settlement process on sustainability criteria and impact the result of the WTO negotiations
on the inclusion of biofuels into the environmental goods list. If economic and energy security
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discourses prevail, biofuels will be deprived advantages to be justified under WTO exceptions as
products with non-economic values.
Thus, if environmental discourse prevails it might lead to institutional changes of the WTO biofuel
regime. The stronger environmental discourse is, the bigger awareness of environmental effects
caused by biofuels is. However, it also might increase demand to environmental performance of
biofuels. Nevertheless, the acceptance of sustainability requirements to biofuels reduces risks of
the WTO dispute settlement and rise chances for the discussion on different treatment of biofuels
at the WTO level.
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6

The Role of Structural Power in the WTO biofuel regime

Structural power creates inequalities by privileging some, and disadvantaging others through
structures of the international system. The structural properties of the international system not only
“constrain the range of options, actions and outcomes available” to actors (Arts, 2000, p. 529) but
also determines either the international regime is effective, or actors transform or neglect it because
it is not consistent with the structures of the international system.
The chapter discusses actors’ opposition that is predetermined by their structural position in the
international arena and that has a significant impact on the evolution of the WTO biofuel regime.
The main disagreement between developed and developing countries on biofuel issues, conflict of
interests between oil exporters (OPEC) and oil dependent countries, a state-driven nature of the
WTO and changes in terms of new relationship between states, market and civil society are in the
focus of the chapter.
6.1 Petroleum Exporters versus Oil Dependent Countries

One of the reasons for biofuel development and trade was concern over energy security where
biofuels became an alternative to the fossil fuel energy (chapter 5.1).
Neorealism (section 2.3) implies that an international regime can be effective only if rules
correspond to the military structure of the international system. In the case of biofuels, not military
structure but rather military situation and conflicts on the Middle East have had impact biofuel
development and trade. The process of biofuel development was initiated as a result of the oil crisis
in 1973 when the Organization of the Petroleum Exporting Countries (OPEC) set oil embargo
against Canada, Japan, the Netherlands, the United Kingdom and the United States in response to
the involvement into the 1973 Arab–Israeli War (Guan, 2015). The next push was the Iranian
Revolution in 1979 and the subsequent war between Iran and Iraq in 1980 (Frondel & Schmidt,
2008). However, intensive biofuel development started much later - in 2002 also as a response to
9/11 and the politico-military situation in the Middle East (interview 14). The Ukrainian crisis as
well stimulated more extensive use of renewable sources to reduce reliance on Russian energy
(Perišin, 2014).
However, unstable military situation is not always the only reason that causes oil crisis. In general,
the oligopoly of OPEC on oil imports has a significant indirect impact on every sector of the
economy, including biofuels. By increasing oil production to cause oil prices to fall, they might
aim only at putting fracking and tar sands oil out of business, but it also has a detrimental impact
on the biofuel industry. Unless governments ensure a market share for biofuels with blending
mandates or other policies, such as a price on carbon, low oil prices will also harm biofuels
development and deployment, especially development and use of advanced biofuels (interview
11).
In order to reduce the dependence on imported fossil fuels countries set targets to develop national
biofuel industries and international biofuel trade. The oil crises in early 70s and early 80s
contributed to the development of energy industry, especially, in Brazil and the USA. Later other
developed, newly industrialized and developing countries set goals to reduce their dependency on
fossil fuel import. The decrease of dependency on fossil fuel import can mean two different things:
either getting away from imports or diversification. The importance of energy security motive
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varies significantly between countries. For instance, for the United States energy security implies
the independence mainly from the Middle East (interview 9); for the European Union, it is mostly
energy diversification (interview 14 and 17); for Brazil it is economic independence from imported
fossil fuels (Sorda et al., 2010).
Hence, the structure of the international system where oil exporters from Middle East got into
conflict with some oil dependent countries resulted in exploring of alternative sources of energy.
However, if we look at biofuels only as a substitution of fossil fuels for the purpose of energy
security, it might turn out there is not much need for the WTO regulation since traditional energy
trade is led more by power politics than regulations (interview 7 and 9). Thus, the structure of the
international system encourages biofuel development and trade but in the light of the WTO
regulations might limit the meaning of biofuels to economic purposes and assurance of energy
security.
6.2 Economic Structure of International Biofuel Market

Political economists argue (section 2.3) that an international regime can be effective only if it
accords with interests of those who is in power in terms of production, finance, ideas and
knowledge. Hence, here structural power works through the economic structure of international
system which provides control to wealthy countries and put poor countries in a dependent position.
However, in the case of international trade there is no the only one accurate answer how the
disposition of resources frames to the formation of the WTO biofuel regime. Economic
opportunities may stimulate WTO member-states to support domestic biofuel industry, enlarge
international trade, participate in the WTO negotiations on biofuels issues and, hence, encourage
the development of the WTO biofuel regime. However, the structure of political economy might
also hinder biofuel international trade and development and reduce the necessity in the formation
of the WTO biofuel regime. Besides, the economic structure predetermines economic incentives,
which may limit the interpretation of biofuel issues to economic advantages of countries pursuing
biofuel development. Moreover, countries, which have hegemonic power or more power than
other countries have in terms of production, finance, ideas and knowledge, and which concern with
the making of profit at the expense of other values, may disrespect the WTO commitments and
neglect trade rules but due to their influence on economy of other states they might get away with
it.
While the WTO agreements contain no definition of developed and developing countries (chapter
4.1), the United Nations Department of Economic and Social Affairs divide countries of the UN
into developed, developing countries and countries in transition (UN/DESA, 2017). However, for
the simplification, the study takes the socio-economic and political division on the Global South
and the Global North to examine how the formation of the WTO biofuel regime is framed by the
division between the more-developed and less-developed countries of the world.
6.2.1

The Role of South/North Division on Government Involvement into Biofuel Market

The discussion on the role of division on the global South and the global North starts with the
examination whether international biofuel trade can be beneficial for developed (also moredeveloped or the global South) and developing countries (also less-developed or the global North).
According to proponents less costly biofuels and biofuel feedstock from developing countries may
expand international trade and benefit both developing and developed countries (WBGU, 2008).
The growth of biofuel industry in developing countries can mean the most cost-efficient
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production due to low costs of raw material, labour and production process in developing countries
(Junginger et al., 2011). Developing countries are mainly agrarian and interested in biofuel
expansion as potential for economic development, raise of employment, benefits of exportoriented production based on comparative advantages such as low wage costs, the availability of
agricultural and forestry land and favourable climate. The countries like Brazil, Argentina,
Indonesia, Malaysia and South Africa especially hope for the growth of biofuel world market
(WBGU, 2008). Developing countries should also favour sustainable development in the interest
of their long-term development, which is recognized under international instruments such as the
Convention on Biological Diversity and the Kyoto Protocol (Wiess 2011). Domestic biofuel policy
of many developing countries provides government support to biofuel industry in form of blending
mandates and/or preferential export tax scheme (Sorda et al., 2010). Besides, some African
countries, which enjoy a zero rate for biofuels under the Generalize System of Preferences (GSP),
are exporting to Europe biofuels.
Nevertheless, currently preferential treatment does not play a big role and the size of export under
GSP is not significant because many countries that enjoy preferential treatment also have
significant problems on the supply side (interviews 5, 9 and 12). For instance, many African
countries such as Mozambique have land, water and capacity to produce biofuel and have a right
to sell it to the EU market without import tariffs. However, lack of infrastructure makes the cost
of biofuel trade so high that they cannot compete with other exporters.
Meanwhile, the increase in productivity thanks to technological changes and double cropping has
made developed countries more competitive in biofuel market (interview 1). Production of ethanol
from GMO corn have made the United States the world leading producer and exporter of ethanol
while the European Union has become the leading producer and exporter of biodiesel. Biofuel
production can bring economic benefits not only to developing countries but it can be an important
sector of economy of developed countries. In USA and the EU, the increasing demand on biofuel
production is used to revitalize agriculture and forestry, to secure jobs in these areas as well to
legitimize new or continuing agricultural subsidies.
In the 1990s, the EU new geopolitical situation, some problems with employment and
overproduction of agricultural products were among stimulants for the establishment of biofuels
policy and development of biofuel industry. The employment motive became especially relevant
when the European Union started to expand in Central Europe (interview 9). The countries such
as Poland, Bulgaria and Hungary were still very much agriculture-driven with up to 60% of the
populations working in farming. Moreover, facing the agricultural overproduction crisis in 1992
the European Common Agricultural Policy (CAP) introduced a scheme which required farmers to
set-aside 15% of their land (Lefebvre & Espinosa, 2012). Farmers were allowed to plant oil-seeds
for the production of biodiesel or other industrial products on set-aside land (Schnepf, 2006).
The biofuel market of the Unites States is more competitive than the European biofuel market, and
the international biofuel trade is of interest of the US government. Starting from 2011 the US
customs policy includes no import duties on biofuels. However, customs regulation might play an
important role for the European biofuel market. In the EU import tariffs for ethanol consists up to
20-30% of the products and the liberalization of ethanol import will have a significant impact on
prices since more competitive biofuels from the place of low costs of raw material and labour will
flood the heavily subsidized market of many countries, especially European countries. However,
even low import tariffs for biodiesel (5-6%) have a significant support to European biodiesel
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industry. The main rivals of European biofuel producers are Argentina, Indonesia and the United
States but, currently, the EU biofuel market is protected by anti-dumping measures against those
countries.
Thus, even though developing countries have comparative advantages due to low cost of raw
material and labour and advantageous climate conditions, often they also have problems with low
level of technology, lack of infrastructure and/or domestic demand for biofuels to meet blending
mandates. In contrast, some developed countries due to advances in technology and farming have
already achieved the reduction of biofuel production costs.
In general, the liberalization of biofuel trade is not always in interests developed as well developing
countries because some developed countries are interested in keeping biofuel import duties and
developing countries are not ready to remove export duties on biofuel and its feedstock. Apart
from export-import regulations, the biofuel market in many countries endures and benefits from
strong government intervention, in form of subsidies, mandates and other measures of government
support. However, government intervention often aims not only at protecting domestic industry
from foreign competition but rather protecting it from the volatility of oil market (interview 6).
Blending biofuel mandates or targets for decarbonization of national transport system as a part of
a national green development strategy to decarbonise economy are in place or under consideration
by 64 countries (BiofuelsDigest, 2017). 40 countries worldwide and over 20 cities, states, and
regions have been implemented carbon pricing initiatives, including carbon tax and emissions
trading systems (World Bank, 2016).
The widespread implementation of blending mandates and other forms of government support of
biofuel market reduces chances for complaints in the WTO because cases brought to the WTO
might trigger counter-claims as “revenge or warning litigation” (Perišin, 2014, p 372), against an
initiator (Howse 2006). However, the main reason of avoiding the WTO dispute settlement process
is the risk of losing control under the situation because WTO member-states should be sure that
they can win it, otherwise, they waste time, money and work of lawyers (Stattman, interview).
Although sometimes countries go for judgment proceedings anyway because it gives them more
time to figure something out if they know it is illegal (Hoekman, interview). It is also possible that
by the time of the final decision the situation changes due to other reasons, as in the example of
the dispute brought by Argentina against the EU policy (chapter 4.5.1).
6.2.2

The Opposition between South and North on Sustainability Standards and Certification

Nevertheless, sustainability standards and certification in the European biofuel market (in practice
an obligatory requirement according to many interviewees) still have high risks for the WTO
dispute settlement due to different views on sustainability criteria between the Global South and
Global North.
Developing countries oppose the idea of sustainability criteria arguing that it was developed
countries that caused deforestation, pollution and environmental degradation on the way to wealth
but now they push developing countries to deal with the results (UN, 2014). Environmental criteria
are perceived as imposing rules and a threat to national sovereignty by developing countries
(interview 4). Besides, producers, especially small size producers from developing countries, also
complain to have financial problems paying the costs for the certification process and the adaption
of production process (interview 9). Some developing countries accuses the EU RED in
protectionism on the pretext of environmental concerns (interview 17). In addition, if sustainability
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criteria in different countries vary significantly, it complicates export capabilities for business
(interview 9; Grinsven 2009). However, the European Union argues that sustainable requirements
are created for the purpose to increase the demand on biofuels, which provide new outlet for
biofuel production from other countries (anonymous interviewee).
The convergence of standards would help to decrease the confusion caused by a range of
certification schemes (Grinsven, 2009). Convergence of standards either in OECD countries
(Zarsky, 1997), or only between the EU and USA (interview 2), or as part of standardisation in
ISO would lead to an average for production standards and harmonize the market. To benefit from
export to industrialized countries, developing countries would follow this average. It would also
cut expenditure of producers who are have to pay for a number for certificates in order to keep
their market share. The less problems business has with certification the less reasons for the WTO
member-states take action against of disputable issues (Howse et al., 2006). Besides, if players
agree on the single approach of defining sustainability criteria it would increase chances to include
biofuels into the environmental goods list.
From an environmental point of view global sustainability standard “is effectively enforced stands
a chance of making a difference” (Kaditi 2009). However, in order to converge biofuel sustainable
standards, players have to agree on one approach but sustainability criteria and certification
process have different meanings for different governments. For example, concerning views on
sustainability, in Brazil priorities are more local since people care primarily about workers’ rights,
protection of ecosystems, biodiversity and rivers while in the European Union sustainability
standards focus primarily on climate change and GHG emission savings (interview 10). Perception
of biofuels defines interests and national biofuel policy of a country, which might be opposite to
interests of other countries. Whereas even in the EU the member-states had no strong consensus
around sustainability criteria (anonymous, interview), it would be even more difficult to reach the
consensus in the WTO on sustainability criteria due to a large number of member-states (164
members on 29 July 2016) with different views and interests.
6.2.3

The Opposition between South and North on the Inclusion of Biofuels into the EG list

The discussion on the environmental goods list also reflects a strong division between the Global
South and Global North. Developed countries support the inclusion into the list of only machinery
and equipment, developing countries want to see there also biofuels and organic food products.
Industrial countries benefit from the liberalization of machinery and equipment, but they resist
decreasing import tariffs on agricultural products including ethanol to protect domestic agricultural
market (Das 2003). If ethanol is included into the list, it would have a considerable influence on
the industry, because` the share of import duties on agricultural products in many countries are
high. However, in the interview, Mahesh Sugathan, Senior Research Fellow at ICTSD, expressed
the opinion that even if the members of the current negotiations on the Environmental Goods
Agreement include biofuel in the list it would likely be biodiesel rather than ethanol: members
want to limit themselves to industrial products and ethanol due to its agricultural ‘background’ is
likely to be politically more contentious and challenging to include.
The positions of the main players in the discussion of the inclusion of biofuels into the EG lust are
different. The European Union and the United Stated declined the inclusion of ethanol into the
environmental goods list suggested by Brazil in 2007. However, to be in line with the EU policy,
it would be logical to connect sustainability criteria to the approval of biofuels as environmental
goods. However, it is very unlikely that other WTO members would agree on the inclusion of
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sustainability criteria and, therefore, it is not a realistic option to strive for (interview 14). Besides,
the chances that the EU would agree to include ethanol into the environmental goods list are slim
due to low competitiveness of the EU biofuel market. Moreover, the reduction on import tariffs
for biofuel can be used as an important bargaining tip especially with Brazil - the European Union
would ask for the reduction of industrial tariffs, for instance, automobiles and high quality textile
products (interview 5).
Even though the Unites States dismissed the inclusion of ethanol into the EG list earlier, some
(interviews 7 and 10) believe that the USA might support the presence of ethanol in the list because
the reduction of import tariffs for ethanol might be beneficial for the US as a world-leading
exporter.
Brazil was the one who suggested considering ethanol as an environmental good in the
negotiations in the Committee on Trade and Environment in 2007. However, when in 2011 the
US, the main outlet of Brazilian ethanol production, removed import tariffs, Brazil had less reason
to seek for reducing binding import duties on ethanol in the WTO. Besides, for Brazil the main
matter of concern became problems at its current domestic market (interview 7 and 10).
Nevertheless, Brazil may still not accept the Environmental Goods agreement unless it includes
biofuels as an environmental good (Das 2003; interview 14).
6.2.4

Division on Dominated and Dependent Economies

There are many countries-producers, exporters and importers but not all of them have big enough
weight on the international arena. Ultimately in the ground of political sphere there are only few
big players. If the US or the EU goes against the WTO principles and legislation, other countries
are entitled to put trade barriers in the form of antidumping duties or appeal for consultation in the
WTO but it might hurt little countries far more than it would do for developed ones (interview 14).
The GATT negotiations commenced from a very high level of protection but gradually making
concessions to each other countries managed to reduce tariffs. In the past, the US and the EU were
the main driving forces of the negotiations because they were the most active and politically
influential because they possessed more resources, capacity and experience of negotiation process
(interview 14). Once the EU and the US reached an agreement it was almost inconceivable that
any other countries would reject it. Nevertheless, recently the structure of world economy has
started changing.
In the Doha round launched in 2001, Brazil started playing a significant role, including acting as
a coordinator of the group of developing countries (interview 14). The current situation is more
complex when the markets of some developing countries such as China and India have become
significant on the global level. Many emerging economies have escaped dependence from
developed countries. For example, China is not much interested in reduction of EU agricultural
tariffs any more (interview 5). Besides, some (interview 5) believe that the level of protection of
developed countries is much smaller than it was in the past: the western world cannot offer many
things such as reduction of high tariffs on agricultural goods or textile to developing countries but
the level of tariffs in the emerging world is still high. However, others (interview 7) disagree
arguing that developed countries still have a margin to reduce agricultural tariffs.
Nevertheless, dependent situations of poor small countries refer mostly to bilateral negotiations
where developed countries relying on different sources of export have more flexibility in
negotiations. Moreover, in the WTO negotiations developing countries are increasingly more
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influential and other members would have to take note of their interests and sensitivities (interview
12). Moreover, in order to have bigger influence on political processes countries may organize
themselves in different groups to act as bigger players and coordinate their positions for stronger
effect. The example of coalition in the biofuel trade is the cooperation of Brazil with Chile,
Colombia, Singapore and New Zealand to include ethanol into the environmental goods list in
2005.
International multilateral agreements are the best regulator of international trade but it is very
difficult and sometimes it is even impossible. In the case of failure on a multilateral level countries
try to find a roundabout way to achieve an agreement on an issue. One of the means is to sign a
bilateral agreement, which later can be used as a basis to restart multilateral negotiations. However,
not all issues can be resolved on a bilateral level but some can be fixed only on the WTO level
(anonymous interview).
The increasing independence of emerging economies from industrialized countries may lead to
high cooperation and less trade barriers between them. If, for example, Russia, China, India and
Brazil agree to reduce protection among themselves the EU and the US will not have enough issues
to buy commitment from developing countries (interview 5).
Cooperation between countries outside the WTO can change trade flaws of biofuel products as
well and, consequently, interests of member-states and their position in the WTO biofuel
negotiations. There are two potential agreements that will have a capacity to alter the world biofuel
trade system when they are signed: the agreement between the EU and Mercosur (a sub-regional
bloc of countries in Latin America) and the Transatlantic Trade and Investment Partnership
(TTIP), agreement between the EU and the USA. Both treaties aim at simplifying market access,
negotiating specific regulation and establishing broader rules and principles of trade. The core of
the EU-US agreement is not about biofuels but as soon as the EU-US agreement is signed it will
put more pressure on members of Mercosur, mainly Brazil and Argentina, to get the agreement
with the EU (interview 5). However, singing an order withdrawing the U.S. from the Trans-Pacific
Partnership (TPP) President Trump indicated a move away from multilateral trading blocs towards
bilateral trade (Financial Post, 2017). The future of a trade agreement between the EU and the US
has become uncertain. The EU-Mercosur agreement has a direct impact on biofuel trade. Two
issues hinder the singing of the agreement: the WTO disputes on biofuels between Argentina and
the EU (section 4.1) and the EU import tariffs on ethanol. Brazil keeps insisting on zero ethanol
tariffs but the big question remains what they can offer in exchange (interview 5).
Until the agreements between the EU and Latin America and the EU and the USA are not ratified,
the biggest flaw of biofuel trade takes place between the Unites States and Brazil. The US has a
strong bond with Brazil in ethanol trade and keeps trading ethanol in both directions. Brazil
purchases ethanol from the US since the price of US corn ethanol is lower than the price of
sugarcane ethanol is. In turn, the United States delivers ethanol from Brazil to fulfil its
environmental targets by better environmental performance of sugarcane ethanol. Besides, to
guarantee their domestic supply, in case that the local production is not enough, in 2007 Brazil and
the United States singed “Memorandum of Understanding Between the United States and Brazil
to Advance Cooperation on Biofuels” (Brazil and the USA, 2007), which also includes assistance
to other countries in Latin America and Africa to develop their own capacity. The Brazil-US
cooperation has always been faster, deeper and stronger than Brazil-EU cooperation since the
European Union biofuel policy including sustainability criteria is more complicated for businesses.
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Furthermore, biofuel technical standards for trade with the EU like water content and shipment are
harder to meet (interview 10). Ethanol produced in Brazil is considered as a preferred biofuel under
the low-carbon fuel standard (LCFS) of the State of California and as advanced ethanol under the
RFS. However, Brazil is still working with the European Union to recognize its production system
of biofuels meeting the same level of environmental protection as it is required by the EU Directive
(interview 7). It would allow for Brazilian producers not to be obliged to go for private certification
scheme as it is required by the legislation now since the EU RED envisages such option.
6.3 Political Modernization

A lot of other actors in biofuel trade market except the WTO member-states have a capacity to
shape and frame the biofuel trade regime in the WTO although they do indirectly (also sections
7.3 and 7.4). New forms of relations between state, market and civil society might impact the
results of the WTO negotiations. New environmental challenges and globalization force
governments to rely more on private sector in implementation of certification schemes. It reflects
a notion of globalized world, what sometimes called the shift from government to governance,
where individual government authority is weakening and a new governance structure is arising
(interview 14). The cooperation of states with private sector on the implementation of biofuel
certification is just one of manifestations of it. In the field of the WTO, the new form of governance
refers to the emergence of ‘pressure groups’ (section 7.4), which try to influence voting decisions,
negotiate details of policy realization and monitor implementation process. However, the WTO is
a member-driven organization where only member-states have a right to make decision, initiate
negotiations or object against national policies of other member-states but other stakeholders have
to work through their governments.
6.4 Structural Form of Power

Different economic, political, social and various other conditions of the international system
support inequalities and the structure of world disparity.
Although according to neo-realism (section 2.3) military and geopolitical structures of the
international system can be a danger for the international regime, in the case of biofuels the current
military situation in the Middle East gives the impulse for biofuel development in many countries
that will offer economic benefits and contribute to energy security.
According to political economy, economic disposition of resources also might make an
international regime ineffective. However, for the WTO biofuel regime, economic domination of
some countries and dependent position of others contribute to the complexity of processes in the
formation of the WTO biofuel regime but it does not defeat its establishment.
The international trade is a very important issue in biofuels development since raw material biofuel
resources and demand side are found not in the same places. While raw materials are in Africa,
Asia and South America, the excess of the demand is in North America and Europe. Cheap
transportation via sea and good logistics between continents allows placing the production in area
of cheap labour and high productivity (interview 9). The WTO can contribute to biofuel trade by
eliminating trade barriers and make business more global. However, free trade cannot resolve all
obstacles of biofuel trade such as the lack of infrastructure, which is especially problematic in
Africa.
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Pareto’s idea of comparative advantages15, taken in the WTO as a justification of trade
liberalization, supports natural domination of countries in production of some products. However,
biofuel development all over the world is still reliant on government support due to the volatility
of the market and in some cases due to immaturity of the biofuel industry. The US and EU biofuel
mandates have changed the size and structure of global biofuel markets (Dimaranan 2010) but it
happened thanks to extensive government support. Biofuel industry in the United States and Brazil
might be considered mature, but still there is a need in state guarantee of the market share for
biofuels due to volatility of oil market. The EU biodiesel and bioethanol industries are much less
competitive than industries abroad and import duties provide a significant government support for
biofuel industry there.
The division of the world on the Global South and the Global North has its impact also on biofuel
issues. Developing countries oppose the idea of mandatory sustainability criteria and certification
arguing that developed countries impose on them problems caused by not developing economies
but industrialized ones. The similar opposition takes place due to different approaches to the
environmental goods list. Developing agrarian countries wish agricultural products to be listed in
the EG list, but developed countries accept only industrial products. Although, the positions of
actors on the WTO biofuel discourses also might change over time. For example, the chasing of
inclusion of biofuel into the environmental goods list by Brazil was suspended mainly due to the
changes in the biofuel market.
Infeasibility to reach consensus in the WTO might push countries to make a peace outside the
WTO by negotiating bilateral and plurilateral agreements. However, it might create even bigger
opposition by establishing trade free regions but leaving import tariffs for the rest of the world
and, hence, keeping trade barriers for non-signatories. On the other hand, if the subject of an
agreement would be a convergence of technical (section 4.2) or sustainability standards it might
add harmony to biofuel market and reduce trade barriers.
In general, the situation in domestic markets, political and economic situation in the world have a
significant impact on biofuel trade. Oil prices have impact on all economies and many more
countries will expand their biofuel domestic production and consumption in the future (interview
5). The development of global biofuels market requires more countries to engage with biofuels
and establish the binding biofuel regime in the WTO by bringing together countries that think
along a similar line on biofuel issues to reduce trade barriers and avoid conflicts.
Structural power may increase a number of cases brought to the WTO dispute settlement process
due to opposition of developed and developing countries on sustainability criteria and government
support for biofuels. While developed countries might object against a preferential export tax
scheme of developing countries and introduce anti-dumping duties, developing countries oppose
trade barriers in form of high sustainability standards. Under current circumstances it is unlikely
that the WTO negotiations on multilateral and even plurilateral agreements will be launched in the
nearest future. Thus, structural power sustains the current state of affairs.

15 According to the principle of comparative advantage, two countries gain from trade allowing their economies to specialize. A country does not have
to be best at anything to gain from trade. The gains follow from specializing in those activities which a country is relatively better at, even though it may
not have an absolute advantage in them (WTO, 2017c).
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7

The Role of Compulsory Power in the WTO biofuel regime

Resource are “weapons” which are used by actors to determine outcomes (D. Liefferink, 2006).
The questions raised in this chapter are what resources can actors use to achieve their goals and
how the employment of these resources can influence the formation of the WTO biofuel regime.
The nature of the WTO is member-driven so only members are entitled to decide how biofuel
issues should be regulated in the WTO negotiations. However, there are also a lot of processes
outside of the WTO which depend on activities of other actors and which often have impact on
outcomes of negotiations more than negotiations themselves (interview 5).
7.1 Bargaining and Financial Assistance

Due to multilateral nature of negotiations in the WTO direct influence of countries on each other
in the WTO is significantly smaller than it occurs in bilateral negotiations. However, the WTO
negotiations still resemble bilateral processes, where countries bargain on favourable terms of
agreements, but when 164 Members are involved in a ‘bargaining game’ it is difficult to meet all
interests. If some member-states insist on exceptions from ‘a general formula’ they might succeed
but they have to offer something in exchange and give it for all members of the treaty.
However, there are also WTO-led Aid for Trade program established to “mobilize resources to
address the trade-related constraints identified by developing and least-developed countries”
(WTO, 2017a), in other words, to improve productivity, institutions or infrastructure that poor
countries cannot achieve it without financial help. Based on legitimate objectives, in practice Aid
for Trade can be used also as one of sources of influence. For legal reasons developed countries
try to avoid linking officially this kind of financial help to trade agreements which might work as
indirect compensation for singing an agreement and funding to improve economies of developing
countries in order to be able to grasp potential gains. Without funding an agreement might be
unfavourable for developing countries (interview 5).
7.2 Expertise and Financial Capacity

The result of delegates’ mission often depends on analytical capacity of official representatives
and their skills in terms of bringing people around the table (interview 3). However, there is no
harmony of opinions between interviewed experts. While some believe that personal relationship
and good understanding among the negotiators (interview 3, 5 and 7) are very important aspects,
others (interview 12), while acknowledging its importance, doubt that it can play a critical role
because diplomats must ultimately fulfil mandates of their governments and find solutions that can
be accepted by their authorities.
The most effective way to achieve consensus it is to work along with other delegates rather to fight
about terms (interview 3 and 5). Hence, outcomes of negotiations should be beneficial
arrangements rather than disadvantageous ones for signatories of treaties16.

16

It also might mean than the negotiation process should be studies under the theory of Utilitarism (section 2.4) rather than
the theory of power. Utilitarism implies that rational actors understand that they gain the most via mutual beneficial
arrangements (Young, 1989)
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The success of negotiations depends, among other factors, on the ability of a country to invest in
its own resources to build capacity and expertise in an area (interview 3). Poor and small countries,
especially African countries, cannot afford to have a big team of trade lawyers, experts,
economists, they usually have only one or few persons who is involved in many issues at once and
to cover all parts of negotiations (Biermann & Bauer, 2005; interview 12). It means that they have
to focus on one or two main issues but the rest have low priority. Encouraged by “community
spirit” rich countries sometimes give money to fund activities of developing countries in the WTO
(interview 14). Generally, delegations of developed countries with their teams of well-trained and
highly educated people are often more effective at engaging in trade negotiations than those of
most developing countries since they are able to do “thorough homework” and, hence, prepared
better for negotiations (interview 12).
7.3 Informational Pressure

In the report of the German Advisory Council on Global Change (WBGU, 2008) authors notice
an obvious overlap between the discourses (not specifically related to the WTO) and the interests
of the stakeholders promoting them. Despite the popular idea that biofuel as such could lead to a
‘win-win-win’ situation, in several areas conflicting objectives and risks are often disregarded
partly due to ignorance, but partly as result of a calculated strategy. In order to increase their
influence on relevant policy-making processes interest-groups contest to dominate and promote
their outlook on an issue. In turn, all actors are exposed to an influence of a dominated discourse
and behave accordingly in a way of achieving their interests (WBGU, 2008).
The agenda of discussion in the WTO is the mixture of countries’ interests and how those interests
go along with the WTO law and practice of other countries (interview 3). The easiest way to
understand what a member-state might promote is to look at a national policy of a country (section
4.5). However, state policy is also a subject of influence by NGOs, public opinion and different
stakeholders: NOGs and public perception is translated into government priorities and government
policy which create incentives or descentives for biofuel industry but in turn business might try to
lobby its interests through government.
Nevertheless, activity of government might have also a reverse impact on public perception of
biofuels but currently the role of governments in developing public awareness of the impact of
biofuels on environmental is limited. To expand biofuel market quickly, politicians need to get
attention from the producers’ side, not the consumers’ side. It results in very little engagement
with end-consumers in terms of what biofuel is (interview 14 and 15). Negative image of biofuels
created by NGOs in some countries and the lack of public promotion from authorities, eventually,
might influence domestic policy and reduce biofuels development. For example, the
incompleteness of information might trigger a protest to increase the blending limits of biofuels in
the future (interview 2). Currently, the lack of demand for sustainable biofuels from consumers
leads to a low level of interests from business in stronger certification schemes like RSB (interview
15).
Although it is still possible to find some examples of state efforts to attract public attention towards
biofuels but they bring a political message rather than environmental concerns. In attempts
avoiding importing oil from the Middle East and promoting biofuels some years ago the United
States started a big advertising campaign including posters with Mahmūd Ahmadinezhād, the
President of Iran from 2005 to 2013, and barrels of oil and dollars. It encourages bioenergy
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development to replace giving money for oil to people like Mahmūd Ahmadinezhād (interview
14).
NGOs
Probably, NGOs more than any other actors have possibilities to employ information tools. Biofuel
is a market created by political decision-making where NGOs supported by media have an impact
when addressing voters (interview 9). They play a major role in pushing for sustainable
development and draw attention to pros and cons of biofuels as well to imperfections of
sustainability criteria, which are set by private and state actors. The role of NGOs is significant
but not homogeneous in biofuels debates. Greenpeace, WWF, Transport & Environment, BirdLife
Europe and European Environmental Bureau support biofuel development but strive for
‘responsible’ biofuels (EPRS, 2015; Greenpeace, 2013; WWF, 2017). Friends of the Earth appears
to be the biggest opponent of biofuels claiming that they “do more harm than good for people, the
environment and the climate” (Friends of the Earth, 2017).
The awareness of civil society raised by the NGOs about side effects of biofuels has increased
significantly. Nevertheless, NGOs are living on donations from the citizens and they need media
fights to present themselves “as David against Goliath” (interview 9). According to Harri
Turpeinen, CEO Turpeinen Consult Oy, NGOs might be unfair not just revealing the problem but
also choosing a weaker and easier opponent. Nevertheless, NGOs’ campaigns might have a
significant impact on national policy and even international politics.
For instance, the most prominent debates about biofuels in the UK are led by NGOs, which are
against biofuel (interview 14). Final consumers in the UK hear more about the negative effects of
biofuels than another side of the argument and UK politicians have to listen to their voices and
take a more critical position towards the EU biofuel policy. It also might affect the position of the
UK on the EU biofuel policy. The current changes in geopolitical structure of the European Union
regime with the United Kingdom leaving the EU (Brexit) are seen by the Secretary General of the
European Biodiesel Board, Raffaello Garofalo, as positive news for the European biofuel industry
(Argus Media, 2016). According to him, the UK government has been the most critical of biofuels.
For the EU's council of ministers, it would mean the loss of the influential government that has
traditionally been against biofuels. Brexit provides more opportunities the European Union
Parliament to support biofuels, however, it might, bring more confrontation in the WTO and also
changes in the WTO biofuel regime.
However, Joanne Ivancic, Executive Director at Advanced Biofuels USA, (interview) suspects
that these days because people tend to see online choices based on their past interests and
preferences, compared to traditional newspapers and magazines which exposed readers to articles
on topics which might be new to them, decision-makers and the general public may lack significant
exposure to alternative or new viewpoints. Although new technology provides access to more
resources, often people find only what they are looking for leaving information which is less
related to their past interests out of their view. As a result, those opposing biofuels based on NGOs'
"David and Goliath" presentations might see only information consistent with those viewpoints
and might not see any information from those who support biofuels or might be exposed to only
limited information put out by biofuels proponents.
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Besides, according to Senior Manager Government Affairs at ePURE Andreas Guth, consumers
think more about technical impact of fuel damage on their car rather than they think about
sustainability criteria and environmental effects when they fill fuel in their cars.
NGOs, international environmental organizations, observers and even the WTO secretariat to
some extent having no direct influence on the WTO processes might work with and through
national delegations to impact the result of negotiations indirectly as a source of ideas (interview
7 and 14). They might also form pressure groups that create an international environment where
their ideas, perspectives and views have an impact on biofuel development.
Multilateral International Environmental Organization
There is growing importance of the interaction between WTO law and international environmental
protection agencies due to the increasing role of biofuels as an instrument of climate change
mitigation (Weiß, 2011). International climate change organizations such as the United Nations
Framework Convention on Climate Change are setting a framework for the discourse around
biofuel and they cannot be ignored by the trade society (anonymous interviewee).
On the website of the World Trade Organization it is stated that countries “agreed to launch
negotiations on the relationship between existing WTO rules and specific trade obligations set out
in multilateral environmental agreements” in order to avoid “measure affecting trade taken under
environmental agreements” (WTO, 2017f). However, there has not been yet any official discussion
about the correspondence of the WTO law and international environmental programs concerning
biofuels.
The Secretariat of the WTO
The WTO is an international arena where the members work towards liberalization of trade but
the secretariat of the WTO has no any right of an initiative. The WTO secretariat provides the
forum, oversees rules and arranges support for the WTO dispute settlement process. The secretariat
has no power to stipulate for its member-states to rectify their national policy. Nevertheless, the
WTO secretariat might play a role in WTO processes because they write all background
documentation and respond a lot of requests from the members, hence, they have a possibility to
draw attention to some problems or highlight some issues (interview 3). However, others
(interview 7) disagree that the WTO secretariat might have any impact.
7.4 Lobbying

Private companies and industry association also might provide information to policy-makers,
represent business' interests to state institutions, lobby for legislative and regulatory affairs and
play a role in negotiations to eliminate trade-distorting barriers with exporting and importing
countries. However, in the course of taking interviews two opposite opinions concerning the role
of business have been distinguished.
Although business plays no direct role in the WTO processes because actions can be only brought
to the WTO by member-states but others member-states often ask for the WTO consultation on
the request addressed by business (Kerr & Loppacher, 2005). If a member-state is going to make
a case it has to recognize the economic damage that has been done (interview 14). For instance, in
the interview Emerson Kloss confirmed that Brazil has not challenged the EU RED in the WTO
because the private sector has not found big difficulties complying with the EU sustainability
criteria. The introduction of anti-dumping tariffs on biodiesel imported from the US in 2009 and
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later against biodiesel from Argentina and Indonesia was initiated by the complaint of the
European Biodiesel Board to the European Commission (EBB, 2008, 2012). In 2013, the use of
anti-dumping regulations against Argentina and Indonesia by the EU resulted in two the WTO
legal proceedings between the EU and Argentina, the EU and Indonesia, respectively (section 4.1).
However, the biofuel industry does not represent their interests directly because most biodiesel
and ethanol producers are local and often produce only with few tones of the product. The situation
is different from oil business where even small operators are producing millions of tons of the
product. The biggest company in biodiesel business is Neste Oil with an operating income less
than a half of billion dollars. However, Exxon, Shell and BP with billions of dollars, which
currently are not, interested much in biofuels. However, they might start buying small companies
when the business will be more mature (interview 9).
However, there are associations of biofuels and ethanol producers to represent the interests of the
industry such as the European Biodiesel Board, the European Renewable Ethanol Association, The
Renewable Fuel Associations (the USA), Growth Energy (the US), the National Biodiesel Board
(the US), National Corn Grower Associations (the US) and The Brazilian Sugarcane Industry
Association.
7.5 Compulsory Form of Power

In the context of this thesis, the meaning of compulsory power is a way of direct influence of one
country on the position of another country in the field of biofuel international trade and policy in
the WTO. Although this form of power is the most popular form of power in other fields, it does
not play a leading role in WTO negotiations because the number of players in negotiation processes
limits possibilities for WTO members to influence each other. A single actor does not possess
enough resources to change positions of other actors significantly.
Nevertheless, there are few factors influencing the WTO negotiations directly and indirectly,
which should be classified as forms of compulsory power: expertise of diplomats, personal
relationships, bargaining and ‘Aid for Trade’ programmes. Personal factor might play the role in
the negotiations making success of a country’s diplomatic mission dependent on the ability of a
country to invest in their own resources. Financial aid programmes also might be used as a leverage
to influence the positions of developing countries in WTO negotiations. Moreover, members might
create positive informational environment to encourage other members to choose a ‘right’ position.
Besides, representatives of the country’ mission in the WTO might be exposed to impact of NGOs,
environmental organizations or business elite. However, their role refers to the WTO sphere of
influence rather than the WTO negotiations themselves. The most essential element in the WTO
sphere of influence is national policy of member-states. The agenda of the WTO negotiations and
the subject of the WTO dispute settlement depends or reflects national interests and policy of WTO
member-states (chapter 4).
Nevertheless, it is impossible to make any conclusions on how compulsory form of power affects
the evolution of the biofuel regime because results of compulsory power depend solely on interests
of those who produce it. Compulsory power refers to tools which can generate different
consequences in hands of different actors.
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8

Discussion and Conclusion

8.1 Discussion of the Results

In the application to the WTO biofuel regime, four forms of power by Barnett and Duvall (2005)
have different impact on the WTO biofuel regime in terms of strength and direction. Institutional
power provides a legal basis for the formation of the WTO biofuel regime while productive power
sets a conceptual framework for the evolution of the regime. Structural power impose constrains
on actors in the development of the WTO biofuel regime while compulsory power offers tools for
promotion actors’ interests. The results of the interplay of four forms of power in the formation of
the WTO biofuel regime depends, on one hand, relative strength of every form of power, on the
other hands, on consequences of impact of every form of power on the WTO biofuel regime but
also on other four forms of power.
Institutional power
Institutional power delineates rules according to which biofuel issues should be treated in the WTO
and also affects possibility to change rules applicable to biofuels.
Due to the lack of specific regulation, biofuels are treated by general rules of all traded products.
However, institutional power might be used by actors to provide a legal basis of different treatment
based on exceptions for non-economic values envisaged in the Article XX or XXI of GATT or
exceptions of other treaties of the WTO such as the Agreement on Agriculture. Member-states
may also employ institutional power by launching the negotiations on a legally binding agreement
tailored for biofuels or includes biofuel into the Environmental Goods Agreement, which aims at
providing reduction tariffs schemes for goods with environmental benefits. However, the options
of changing regulations are only speculative. Currently, there is no known discussion to tailor the
WTO agreements for the purpose of biofuel development.
Another means of institutional power is the WTO dispute settlement regulation - legal proceedings
between the WTO member-states. In the case of biofuel trade the main reason for probable
confrontation is government intervention into biofuel market, for example, in the form of import
restriction or sustainability criteria, for instance, objections brought to the WTO by Argentina
against sustainability criteria of the EU RED. The panel and Appellate Body reports might be used
as a precedent and impact future expectations about the WTO ruling on biofuel issues. According
to the unstated rule of precedent, other cases on environmental issues may become a basis for
justification of treatment of biofuels as products with environmental benefits.
Nevertheless, institutional power is employed not only within the WTO agreements but also in the
implementation of national policies which in the field of the WTO become either a subject of
discussion as a possible scheme of the WTO regulations change or as a subject of complaints in
the WTO dispute settlement process.
If the number of complains on biofuels issues brought to the WTO increases the awareness of risks
government involvement grows and into biofuel market is, and, hence, activates the role of
productive power. Possible inconsistency of sustainability criteria with WTO agreements limits
environmental authorities to regulate the sustainability of biofuels by a standard and raise a
discussion how to reconcile trade and environmental goals.
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Meanwhile, the vitality of the discussion on different treatment of biofuels has decreased due to
the latent conflict on the inclusion of ethanol into environmental goods list which has been
dissolved by unfavourable terms of the EGA for Brazil, the main actor pushing for the inclusion
of biofuels into the EG list. Nevertheless, if member-states decides to include biofuels (either
biodiesel or biofuels or both) into the environmental goods list it will lead to negotiations how the
WTO regulation of biofuels should be linked to sustainability criteria. It might bring up the
necessity to discuss how to converge sustainability criteria, which will be either as a part of a WTO
agreement (eg. the Environmental Goods Agreement) or as a mechanism outside the WTO but
being connected to a WTO agreement.
The more cases against sustainability standard are brought, the higher wiliness of member-states
to converge sustainability criteria and accept the methods of biofuel production from other
countries, for example, as a part of bilateral agreements. As a result, it will offer more opportunities
for developing countries to export biofuels, increase their prosperity and reduce the opposition
between the Global South and the Global North and reduce influence of structural power. The
inclusion of biofuels into the environmental goods list or any other way of liberalization of biofuel
trade will increase possibilities for biofuel export from developing countries, increase wealth of
regions of low cost, cheap labour and social insecurity and, hence, reduce the South/North
opposition. In contrast, the tendency of the panel and Appellate Body reports to accept legal
justifications of trade restrictions for non-economic goals will increase the South/North opposition.
For example, precedence to accept measures “necessary to protect public morals” (Article XX-a
of the GATT), which allow developed countries to include labour and social standards into national
biofuel policy (eg. the EU RED), might meet hostility of developing countries.
The limitation of the WTO to set special treatment for biofuel products might increase cooperation
between countries outside the WTO, for example, by accepting standards of production (eg. the
USA accepts Brazilian ethanol and Argentinian biodiesel as advanced biofuels) or removing trade
barriers between countries and regions. However, it will benefit countries within regions and
disadvantage countries outside those regions.
Since the WTO agreements regulate international trade by constraining domestic policy of the
member-states, changes in the WTO rules may lead to the alteration of the national policy
including import/export taxes and government interference into biofuel market. Hence, even
without changes of the WTO rules, but higher acceptance of non-tariffs measures by the panel and
Appellate Body reports as a legal mechanism to ensure environmental or social goals might
encourage member-states to increase government involvement into the market. In turn, it will push
countries to employ compulsory power by mobilization of their resources, financial or
informational, for defending their views and interests in the WTO.
Productive power
Productive power has a conceptual impact on the formation of WTO biofuel regime. The shift of
biofuel perception from domestic production towards the idea of biofuels as a mechanism to tackle
climate change have brought biofuels to international market. Perception of biofuels as either
economic goods, or a tool for climate change, or insurance of energy security has an impact on
national biofuel policy and the flaw of biofuel trade, but it also brings different consequences in
the WTO. It has led to the appearance of two disputable issues directly concerning the WTO
regulations which are classification of biofuels in the WTO and the WTO compatibility of
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sustainability standards. In addition, it has strengthened the necessity of the reconciliation of
environmental and economic goals.
If the main importance of biofuel is its characteristics that allow to use it as a tool for climate
change mitigation. If the discussion on the inclusion of biofuels into the environmental goods list
sounds louder, sustainability criteria would receive more acceptance and the problem of
government involvement into biofuel market might be disregarded. It also leads to wider
acceptance of measures aiming to support biofuel development under “general exceptions” of
Article XX of the GATT, encourage the interests for the official negotiations on the inclusion of
biofuels into the EG list or on other options for special treatment of biofuels in the WTO
(institutional power). However, it will also enhance the opposition of North and South due to
disagreement on sustainability criteria although it might bring more acceptance by developed
countries on the inclusion of biofuels into the environmental goods list (structural power).
Environmental discourse will induce information pressure from NGOs and environmental
organization (compulsory power).
If biofuels are perceived mainly as economic goods developing countries will continue avoiding
the EGA due to potential losses and reduces chance to include biofuels into the EG list
(institutional power). Developing countries will insist on trade liberalization of agricultural goods
and oppose sustainability criteria but developed countries will keep accepting only industrial
products, and hence, the opposition between the Global South and the Global North will increase
(structural power). Economic benefits will increase lobbying and high import duties on biofuels
set by less competitive countries will remain (compulsory power).
The perception of biofuels as an alternative source of energy might lead to liberalization of biofuel
trade, reduction of import tariffs and softening (institutional power), more cooperation between
countries (structural power) and less attention of NGOs to side effect of biofuels (compulsory
power).
Structural power
Structural power put constrains on member-states to support the formation and evolution of the
WTO biofuel regime. It also might lead to ignorance the WTO biofuel regime as an unnecessary
element for further biofuel development.
The position of the WTO members in negotiations is influenced by development of biofuel sector
in their own countries, dependence on biofuel import, level of technology development,
greenhouse gas reduction commitments and availability of fossil fuels resources. Nevertheless, the
biggest role in the WTO negotiations on biofuels is played by structural arrangements defined by
positions of actors on the international arena. Different economic and social circumstances of the
Global North and the Global South play the most important role on the international arena as well
in the WTO biofuel regime. While industrial countries want to decrease import tariffs on industrial
goods, agricultural developing countries insist on reduction of duties on agricultural products. The
North/South opposition has a detrimental impact on the development of the WTO biofuel regime
because ethanol is classified as environmental goods and industrialized countries refuse to include
ethanol into the environmental goods list to avoid precedent for further reduction of tariffs on
agricultural goods.
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The military situation in the Middle East increases energy insecurity and motivates countries to
develop alternative sources of energy. It put less emphasize on the reconciliation of trade and
environmental goals, but it brings more attention to options for trade liberalization (institutional
and compulsory power) and allows more government support for biofuel industry (institutional
and compulsory power).
Economic disposition of countries play the biggest role in all negotiations in the WTO. After the
ratification of the General Agreement on Tariffs and Trade, there have been nine rounds and the
Doha round have been the most difficult one among them due to the strong disagreement between
developing and developed countries. Biofuel negotiations follow the general trend: developed
countries agree to reduce tariffs only on industrial goods, but developing countries argue to
decrease taxes on agricultural commodities and products. Hence, it leads to more legal cases
brought by developing countries against developed ones (institutional power). The dilemma on
sustainability criteria and the environmental goods list remains (productive power). NGOs
continues their campaign against biofuels and member-states keep supporting biofuel industry for
economic purpose on pretext of environmental concerns (compulsory power).
The trade system does not adopt the trends of the modern world – a new governance structure. If
the role of private sector is reconsidered, NGOs, international environmental organization and
business will have more influence on the processes in the WTO. However, it is difficult to estimate
what consequences it will have on the WTO biofuel regime since stakeholders have opposite views
and interests in biofuel issues. It does not mean that NGOs, international environmental
organization and business does not affect the WTO process but the role is limited.
Compulsory power
Actors use their resources to change positions of other actors, manipulate public opinion and
control political processes to regulate international trade through the WTO rules and agreements
in the most favourable way for actors involved. The outcomes depend on concrete goals of actors
and available resources. However, the sphere of influence of compulsory power is an environment
around the WTO negotiations rather than the WTO negotiations themselves due to the limitations
of using compulsory power in the WTO.
Compulsory power is the direct influence of stakeholders on each other. In the WTO possibilities
for the members to influence each other in the negotiations are limited due to a number of players
in negotiation processes. However, personal factors measured as the ability of countries to invest
in their own resources might play some role in the negotiations. Direct influence in the form of
‘Aid for Trade’ programs might also have some impact on the positions of member-states in the
WTO negotiation process but its influence is also confined.
Except of WTO member-states there are other stakeholders that could bring their own resources
on the stage. Business might bring its complains against domestic policy of other countries to their
governments, in turn, the governments initiate the WTO consultation. NGOs, international
environmental organizations or observers might bring new light on biofuel trade and become a
source of ideas for member-states.
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The impact of compulsory power on institutional power might be direct when governments try to
pursue other counties to adopt their policy through the WTO agreements. However, the
possibilities to employ compulsory form of power in the WTO are limited and it might encourage
countries to bring negotiations outside the WTO towards bilateral cooperation between countries.
In turn it might affect processes in the WTO indirectly (structural power).
Activities of member-states as well as of other actors including the employment of their resources
have primary influence on functionality of productive power. Knowledge, discourses and social
processes produced through “meaningful practices of actors” (Barnett & Duvall, 2005, p. 55) form
informational environment affecting decisions of actors, their position in WTO negotiations and
outcomes of negotiations.
8.2 Limitations of the Study

From the beginning, it was clear that the research has to be limited due to a great number of
adjacent issuers. The main limitations of the study were put on the subject of the research, time
perspective of the policy formation process and the analysis of actors involved.
The research focuses on the WTO regulations of biofuels trade, namely, - biodiesel and ethanol
trade. Biodiesel and ethanol is the most traded biofuel products. The specific character of biodiesel
and ethanol also bring new challenges in the WTO regulation that are the most disputable
compared with other biofuel products. For instance, trade of pellets or chips faces less obstacles
in trade. Besides, there is much less disagreement between the WTO member-states regarding the
place of products in HS-nomenclature and general rules of their trading.
Negotiation processes in the WTO depend on positions of national governments which, in turn,
depend on biofuel policy in their own country. However, without a case law it is difficult to assess
the exact position of the WTO members and their impact on a biofuel market but there have been
only five cases brought to the consultation process. Obviously, it is not enough to understand the
exact position of all players in the market. For the purpose of the current work the domestic policies
of main producers and consumers of biofuels have been taken as a precondition for a certain
position in the WTO about the issue. Hence, it is necessary to emphasise that the conclusion about
the positions is based on their interests and only hypothetical in its way. Besides, the study includes
the roles of only three main players which might affects the fullness of the representation of actors
involved.
The time perspective of the research is unprecise also due to the lack of any official discussion in
the WTO on the regulation of international biofuels trade. Nevertheless, the analysis of legal
environmental cases brought to the WTO consultation allow to make some assumptions and
speculations how biofuels issue would be dealt if member-states bring action to the WTO dispute
settlement.
In the case of emerging policy or international non-regime as biofuels in the WTO, one of the
problems of policy study is that the impact of many processes is not straightforward. The research
deals with a lot of indirect indications of the issues, subjective opinions and speculative views on
how rules of the WTO agreements would be applied to the cases if trade rules and environment
goals contradict to each other. Also, actual biofuel trade statistics due to imperfection of biofuels
in HS nomenclature might distort the reality and the conclusion about the current situation.
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8.3 Theoretical and Practical Significance of the Research

The project focuses on sources of power that have influenced, or may influence the formation of
the WTO biofuel regime. The outcome of the research contributes to knowledge on how the WTO
agreements regulate biofuels international trade as well on roles of internal and extern factors
forming the WTO biofuel regime.
The theoretical significance of the thesis project is in the supplementation of new facilities to the
framework of Barnett and Duvall (2005) inspired by the PAA (Arts, 2006). In the light of the
PAA, the WTO biofuel regime is studied as a result of the interplay of four forms of power by
Barnett and Duvall (2005). The model enriches the explanation of the sources of power which do
not act isolated but as a system of elements which in the course of mutual influence form an
international regime.
From a practical point of view, the current study offers a new vision and a new approach to the
study of an international regime as a system of interrelated political processes which represent
different forms of power classified according to the model of Barnett and Duvall (2005).

8.4 Discussion on the Theoretical and Conceptual Framework

In order to make the study of power even more transparent, visual and understandable the policy
arrangement approach (Arts 2006) and the model of Barnett and Duvall (2005) might be integrated
even more than it has been done in the current work. While the policy arrangement approach (Arts
et al., 2006) might be used to identify sources of power influencing the formation of the WTO
biofuel regime and describe power relationships between those sources of power, the classification
of Barnett and Duvall might be to employed to attribute the influence performed by those sources
of power. However, the integration of two theoretical approaches requires several adjustments of
both theories.
The model of Barnett and Duvall includes four forms of power but the commonly accepted
meaning of power - a direct influence of one actor on another with the help of resources - is only
one of them. Hence, in order to integrate two theoretical approaches, it is necessary to enlarge the
PAA tetrahedron meaning of power as a direct influence of one actor on another via the
employment of resources and articulate the dimension of “resources/power” only as “resources”.
The next task is to find the sources of power in all four dimensions of the PAA and determine their
influence by answering three questions of literature on power:
-

What are the origins of power?
How is power exercised?
What are consequences of power? (Keltner et al., 2003)

The PAA divides factors into four dimensions: actors, rules, discourse and resources but represents
them as one system of interrelated factors. All dimensions are inextricably interwoven and any
changes in one of the dimension trigger changes in another. The capacity of dimensions (as a group
of factors) to influence other dimensions (or factors in dimensions) and impact the formation of
the WTO biofuel regime makes them sources of power (chapter 1).
The study of factors/dimensions answer the first question on the origins of power. Influence of
dimensions on other dimensions of the tetrahedron, which is the key for the second question, refer
to policy processes triggered by the changes in one of the dimensions, which can be presented
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graphically as arrows coming from corners of the tetrahedron (Figure 2). Consequences of that
influence, which refer to the third question, are changes in other dimensions.

Figure 2. The dimensions of a policy arrangement and power
Thus, power relations between four dimensions of the tetrahedron have been established.
However, before the correlation of sources of power and forms of power is made it is necessary to
consider the fact that the policy arrangement approach refers to the policy analysis but in the
current study it would be applied to the analysis of the international regime.
The policy analysis and the international regime analysis have a lot of common and both refer to
political science. It is no mere chance that the same theoretical perspectives are often used both
for regime analysis and the analysis of a policy (Young, 1989).
Hence, it might be possible to take the definition of a policy arrangement:
“A policy arrangement refers to the way in which a policy domain is shaped, in terms of
organisation and substance, in a bounded time-space context” (Arts & Van Tatenhove, 2004,
p. 341)
and substitute the word ‘policy’ with the word ‘regime’:
A regime arrangement refers to the way in which a regime domain is shaped, in terms of
organisation and substance, in a bounded time-space context.
It would imply that a policy arrangement and a regime arrangement have a similar meaning, i.e.
the way in which a policy or a regime is shaped. However, it is also needed to examine what the
application of a regime arrangement would mean for the substance of the PAA which includes also
other concepts - institutionalisation, political modernisation and a policy/regime domain. The
concept of institutionalisation should not undergo any changes because any international regime
is a form of institution (section 2.2), consequently, the institutionalisation of a regime arrangement
would mean the temporary stabilisation of regime content and organization of a regime
arrangement in similar manner to institutionalisation of policy arrangement.
A regime domain and political modernisation might inherit the same meaning that they have in the
application of the policy analysis, i.e. a regime domain consists of rules, resources, actors and
discourses and political modernisation refers to social changes and their impact on the political
sphere. However, it must be taken into account that to some extent the role of actors is different in
the realization of a policy and a regime. The dimension of actors in a policy arrangement imply
policy coalitions where some coalitions may support a policy discourse or rules of games but other
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may challenge it (Arts & Van Tatenhove, 2004). Whereas actors in a policy arrangement might
act “in the form of ‘allies’ and ‘enemies’” (D. Liefferink, 2006, p. 50), in the fields of international
regimes actors motivated by self-interest “work towards some basic common interests” (Sutton,
1999, p. 7). In the last case in order to achieve it, players have to take into account positions of
each other and find a compromise. As discussed in section 2.3 the development of an international
regime might depend not only on “common interests” of actors involved but structures of the
international system as a set of constraining conditions put on actors. Geopolitical structure,
structure of political economy or any other structure which have a capacity to support or derive of
efficiency of an international regime.
Thus, in the application of international regime it might be reasonable to discuss not actors or
collisions of actors but structures of the international system which have an impact on an
international regime. Besides, actors appear in the discussion of every dimension of the PAA
because only through them “analytical categories, i.e. resources/power, rules and discourses,
materialize” (D. Liefferink, 2006):
-

Rules are employed by actors,
Resources are used by actors,
Discourses are generated by actors or through social practice of actors.

Hence, if we substitute the dimension of actors with the dimension of structures we do not
eliminate the importance of players but add a new element to the approach which reflect the
particularities of the functioning of an international regime:
-

Structures put constrains on actors to achieve “common interests” in the implementation
of an international regime.

Hence, if we accept the change of the dimension of actors to the dimension of structures, the
concept of a regime domain would also change its contents to the following: rules, resources,
discourse and structures. In its turn, the place of political modernization also might change. In the
PAA political modernization refers to a ‘grand’ level of social changes in relationships between
state, market and civil society and new conceptions and structure of governance” (Arts & Van
Tatenhove, 2004). However, if we include structures into a regime arrangement then social
changes in relationships between state, market and civil society might be a part of changes in the
dimension of structure. For instance, biofuel sustainability criteria and certification led to changes
between state, market and civil society which should be considered as a change of the dimension
of the structure in the WTO biofuel regime. It is also possible that still changes of social structures
in a regime arrangement are only consequences of changes in a ‘grand’ level of political
modernization but this should be determined empirically.
Thus, the necessary changes of the PAA in the application to the study of a regime arrangement
have been established. The next step is determined how the PAA and four forms power by Barnett
and Duvall might complement each other, namely, to define the way how the classification of
power by Barnett and Duvall (2005) might be used to attribute the influence induced by dimensions
of a regime arrangement.
It is important that resources, rules, structures and discourse are not equalized to specific form of
power but they cannot act but they are sources of power but they “affect human conduct through
human conduct” (Arts & Van Tatenhove, 2004, p. 351). Graphically, arrows coming from the
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corner of the tetrahedron represent influence which has a specific nature of the dimension of
tetrahedron induced it and a corresponding form of power by Barnett and Duvall (Figure 3).

Figure 3 . The dimensions of a regime arrangement and corresponding form of power
The compulsory form of power by Barnett and Duvall (2005), which is the ability of one actor to
directly shape actions of other actors, should refer to the dimension of resources since “identifiable
resources … deployed by actors are what counts for thinking about power” (2005, p. 49).
Compulsory power might be based on different types of resources employed by actors: economic,
military, propaganda, normative pressure or deployment of violence.
Institutional form of power should refer to the dimension of rules of game, which “delineate a
policy domain” (Arts & Van Tatenhove, 2004, p. 342). Institutional power is based on formal and
informal institutions which are “working through the rules and procedures” (Barnett & Duvall,
2005, p. 51). Actors employ institutional power by affecting behaviour of other actors in indirect
ways via the use of formal and informal rules, procedures, norms and agreements that are not a
part of their possession or control. Hence, rules and procedures of international organizations or
treaties are considered as sources of institutional power. Barnett and Duvall emphasis that actors
cannot ‘possess’ those institutions to constrains other actors, otherwise it would be a form of
compulsory power. However, in the application to an international regime it is unclear whether
national legislation of actors involved should be considered as institutional or compulsory power.
Barnett and Duvall (2005) refer structural power to “co-constitutive, internal relations of structural
positions - that define what kinds of social beings actors are” (2005, p. 52). Structural position of
actors defines their social capacities, self-understanding and interests by distributing unequal
privileges. In general, structural power refers to structures of the international system, i.e. the
dimension of structures.
The productive form of power in the model of Barnett and Duvall refers to “discourse, the social
processes and the systems of knowledge” that “define the social fields of action that are imaginable
and possible” (2005, p. 56). While Arts et al. (2006) defines ‘discourse’ as “the views and
narratives of the actors involved” (2006, p. 99) productive power by Barnett and Duvall (2005)
pertains to discourse in “broad and general social scope” because humans are not only power's
effects, but also “its intended targets” (2005, pp. 55-56). Discursive processes and practices are
effected through “the meaningful practices of actors” but also “produce social identities and
capacities” of actors by giving meaning to them (Barnett & Duvall, 2005). In order to link the
dimension of discourses and productive form of power, it is necessary to articulate the broad
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meaning of the dimension of discourse to display how productive power is exercised due to
changes of the discourse dimension.
Thus, the usage of the Policy Arrangement Approach in the study of four forms of power by
Barnett and Duvall (2005) would allow tracing effects produced by four dimensions of the
tetrahedron. However, it is not the first attempt to link a policy arrangement and different forms
of power. Arts and Van Tatenhove (2004) suggested their three-layered model on power and policy
link to the conceptions of the PAA; Liefferink (2006) also established three forms of power by
linking the dimensions of resources/power to other three dimensions. Forms of power by Arts and
Van Tatenhove (2004), Liefferink (2006) and the classification of four forms of power by Barnett
and Duvall (2005) have some similarities. In some cases, they refer to the same form of power but
name it differently and, in other cases, they name a form of power identically but the conformity
of a title does not imply the commonality of a meaning. To the application of the current work it
might be worth of comparing the classification of Barnett and Duvall (2005) to other approaches
to the study of forms of power but taking into account that the classification of forms of power is
applied here to a regime analysis:
Compulsory or relational power
Although Arts and Van Tatenhove (2004) and Liefferink (2006) refer to relational power and
Barnett and Duvall (2005) refer to compulsory power, all of them address to the most common
meaning of power as a direct influence of actors on each other via the use of resources. However,
Arts and Van Tatenhove (2004) with the reference to Goehler (2000) also distinguish two subforms: transitive and intransitive power where the former implies power struggles between actors
for certain outcomes, the later means “achieving common ends for the benefit of a policy
community as a whole” (Arts & Van Tatenhove, 2004, p. 350). This distinction can play a
significant role in the analysis of power in the development of an international regime such as the
WTO biofuel regime. Intransitive form of power establishes an international regime for "some
basic common interests" but transitive form of power might make an international regime
“symbolic in nature” if rules are not consistent with the international power structure (neorealism
and political economy approaches in section 2.3).
Institutional or regulatory power
Liefferink (2006) makes a reference of power based on formal and informal rules, but call it
‘regulatory power’. Liefferink (2006) does not put any constrains on the use of rules addressing
this form of power, but Barnett and Duvall specifically emphasize that only rules which are not in
total ‘possession’ of actors can be referred to institutional power. The question rises how it is
possible to distinguish total possession under rules. In the application of an international regime it
is unclear whether rules of national legislation are under total control of government if those rules
should comply with international norms.
Productive or discursive power
While Barnett and Duvall address to the influence of discourse and system of knowledge as
productive power, Liefferink (2006) calls it discursive power. There is also another difference.
While Barnett and Duvall state that productive power “shape actors' self-understandings and
perceived interests” (2005, p. 55) but it is not under control of actors, Liefferink accepts the
possibility that actors might change the content of a prevailing narrative in an arrangement or even
introduce a new one. In the study of an international regime, the ignorance of capacities of actors
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to influence the discourse might lead to ignorance of the fact that some actors pursue to influence
a dominated discourse and sometimes succeed in it. In the discussion of an international regime it
is especially important because the realization of who and why supports certain ideas and
narratives might help to figure out the premises of wrong dominated views.
Structural power
The definition of structural power might seem very straightforward which is power based on
structures as “internal relations of structural positions” (Barnett & Duvall, 2005, p. 52). However,
the analysis of literature on structures and structural power have showed some discrepancy in the
interpretation of those terms. Barnett and Duvall (2005) do not specify directly roots of different
structural positions but mark Marxists and the structure of global capitalism as “constitutive
structure”, Bourdieu (2001) and masculine domination produced with the structure of patriarchy,
Wendt and Duvall (1989) and their role structures, which generate differential privileges and
capacities to the owners of these roles. Wendt and Duvall (1989) and their role structures, which
generate differential privileges and capacities to the owners of these roles. Hence, the premises of
different structural positions and structural power might be resources, social order and even rules,
because rules “generate roles, produce the identities and interests of actors” (Barnett & Duvall,
2005, p. 54). According to Hill (2005) corporatism, network theories and advocacy coalition
approach also have a hint of structural power because roles of specific groups define their position
in social structure. However, they are not so strongly structured but provide more coordinated
systems of power (Hill, 2005).
Meanwhile, Arts and Van Tatenhove (2004) also encompass discourse as an order of signification
and legitimisation into structural power. Strange (1987) goes even further including into the
concept of structural power four sub structures which she defined it in a very detailed way: control
over influence over knowledge, control over other people's security from violence, control the
system of production and control over the structure of finance. Susan Strange’s formulation of
structural power, as capacity to “to choose and to shape the structures of the global political
economy” (1987, p. 565), is nothing else than the power of domination or power of hegemon,
which does not explain the variation in effects of structural power on other actors. In contrast,
Barnett and Duvall (2005) as well as Krott et al. (2014), in his actor-centred power approach, avoid
this distinction and assume that any “constitutive structures” can be a source of structural power
regardless of whether the positions of actors are defined by rules, discourses, ideologies or
something else - structures might be developed by rules producing different identities and interests
of actors, ideologies constituting differential capacities and resources making those in the
subordinate positions willing to adopt ideologically generated conceptions of interest and so forth.
In general, even though the model of Barnett and Duvall is effective and applicable for the analysis
of an international regime as it has demonstrated by the thesis project, the discussion on four forms
of power by Barnett and Duvall have revealed the shortcomings (as I interpret them) of their
definition in all four forms of power in the application to the study of an international regime. This
section was not aimed at finding the right solution for this issue but may be used as a hint for future
adjustment of the application of four forms of power by Barnett and Duvall (2005) in the study of
an international regime.
Coming back to the first part of this section - the discussion how the four forms of power by Barnett
and Duvall (2005) might be enriched by the policy arrangement approach (Arts et al., 2006) - it is
worth of emphasising that the integration of two theories is also possible for the study of a policy
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arrangement but without so many adjustments as the study of forms of power in an international
regime would require.
From a practical point of view, the study of forms of power through the dimensions of the PAA,
regardless whether it is applied to the study of an international regime or a policy, is especially
useful when a subject of a study seems too complicated to distinguish all forms of power at a first
glance. When all elements and relationships between them are clearly understood via the policy
arrangement approach if it is possible to recognise four forms of power according to the model by
Barnett and Duvall (2005).
8.5 Conclusion

International trade contributes to international biofuel trade, and, hence, biofuel development.
However, the WTO regulation might set constrains on biofuel development by treating biofuels
only as traded items but neglecting their environmental benefits. The thesis studies how different
forms of power are shaping the formation of the WTO biofuel regime where the notion of the
WTO biofuel regime implies, on one hand, the trade regime of the WTO and, on the other hand,
the premises of special treatment for biofuels as products with environmental benefits.
The study aims at answering the following question:
How are different forms of power shaping the formation of the WTO biofuel regime?
Before making the conclusion on the role of the interplay of different forms of power. It is worthy
summarising main incentives and main obstacle for the formation for the WTO biofuel regime:
Main incentives for the development of the WTO biofuel regime:
-

Worldwide government intervention into the market as a barrier for trade liberalization,
which is one of the main goals of the WTO
Biofuels is a tool for climate change mitigation and the need in intensification of biofuel
development
Many export-oriented countries (ex. Argentina) are interested in the development of
biofuel international trade
Politico-military situation in the Middle East pushes countries depended from Arab oil
to explore and increase the use of alternative sources of energy

Main obstacles the development of the WTO biofuel regime:
-

-

Worldwide government intervention into the market as government support of
domestic biofuel industry. Member-states (64 countries worldwide provide
government support for industry) have to interfere into market due to instability of
supply and influence of oil market
Opposition of the Global South and the Global North on the range of the biofuel issues:
o Critics of sustainability criteria by developing countries
o Reluctance of developed countries to reduce agricultural tariffs and reluctance
of developing countries to reduce tariffs on industrial goods
o Different views on inclusion of biofuels into the environmental lists
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-

-

Low interests of main actors (the Unites States, the European Union and Brazil) to
develop international biofuel market due to the focus on the development of internal
market
A challenging task to reconcile trade and environmental goals, where biofuel is only
one part of this task
A tendency for establishing of bilateral and multilateral agreements outside the WTO

Although the WTO as a very persistent structure sustains the WTO biofuel regime, the WTO rules
also provides possibilities for different treatment of biofuels and evolution of the WTO biofuel
regime. Nevertheless, institutional power materialized through the WTO regulation is not the main
driver for the evolution of the WTO biofuel regime. Structural power revealed through opposition
mostly the global South and the global North on biofuel issues also puts more obstacles for the
development of the WTO biofuel regime rather than provides opportunity for a dialog.
Compulsory form of power is a mere tool in the hands of those who employ it. Hence, compulsory
power has the least impact on the WTO biofuel regime if it is taken on its own. Productive power
defines whether biofuels are perceived as either commercial products or tools for climate change
mitigation. It predetermines the direction of national policies of the WTO member-states, their
position in the WTO on the issue and their wiliness to employ institutional and compulsory power
to achieve either environmental or economic goals.
Thus, the key for the evolution of the WTO biofuel regime is productive power, particularly, the
strength of environmental discourse that leads to the development of national biofuel policies,
affects the tendency of the panel and the Appellate Body to accept measures of government support
to biofuels under exceptions for non-economic values, reduces opposition between developed and
developing countries on sustainability criteria, helps the global North and the global South to
provides different treatment of biofuels in the WTO and encourages proponents of biofuels to
employ their resources to establish special treatment of biofuels as environmental goods.
Meanwhile, structural power put constrains on member-states to support the WTO biofuel regime.
It means that the WTO biofuel regime will unlikely endure any changes in the nearest future.
Besides, according to some interviewees, there is no much need for that also. The WTO
negotiations are based on the principle of single undertaking, meaning “nothing is agreed until
everything is agreed” (WTO, 2017h). Biofuel issues raise too many debates and disputes to find a
consensus between different interests of member-states. Besides, the aim of the WTO regulation
is to achieve most economic benefits of international trade. Hence, interests of national biofuel
business play one of the major roles, since member-states need to recognize potential economic
benefits and/or damage before they initiate any actions in the WTO. However, many interviewees
believe that the WTO regulations do not influence biofuel development and trade significantly and
there is no need for the establishment of a binding WTO treaty on biofuels.
Thus, the formation of a binding agreement on biofuels is unlikely and the formation of the WTO
biofuel regime will continue developing only as evolution of “shared understanding” of biofuels
as, on one hand, traded goods, and, on the other hand, as a product with environmental benefits.
The main changes in the treatment of biofuels in the WTO will happen only as a result of new
interpretation of legal cases brought to the WTO dispute settlement process on biofuels or noneconomic issues.
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Main factors which will have impact on the evolution of the WTO biofuel regime in the future are:
-

Worldwide recognition of biofuels as a tool for climate change mitigation
Variations in national biofuel policies
Amount of government support of biofuel industry in different countries
Results of the Doha round in terms of finding compromise between developed and
developing countries to reduce tariffs on agricultural goods
Acceptance of non-economic values the panel and Appellate Body reports
Volatility of oil market

8.6 Recommendations for Future Research

The research might be enriched by the inclusion of the analysis of national biofuel policies of other
member-states such as Argentina and Indonesia which have already been initiators of the WTO
consultations on biodiesel trade issues. The liberalization of biofuels might have different
economic, social and environmental impact in developed and developing countries which also
could be a subject for future research.
The study might be supplemented by comparison of the evolution of different environmental
regimes in the WTO and effects of the formation of other environmental regimes in the WTO on
the WTO biofuel regime.
The HS nomenclature of WCO used as the basis for classification and assignment of import tariffs
envisage only six-digit level while members have the right to introduce sub-classification of
biofuel products with differentiated tariffs. The important contribution to the study might be the
comparison of sub-classification by member-states and its influence on the biofuel trade flaw.
Different classification of biodiesel and ethanol has a significant impact on import duties. While
import taxation of biodiesel might not play a significant role in international trade, ethanol imposed
high import tariffs may face strong trade barriers. Nevertheless, member-states are entitled to set
import tariffs lower than the WTO bound import rate and only empirical study may establish
whether differentiated import rates on biodiesel and ethanol have a different impact on biofuel
trade. Hence, the further study is required to establish the difference.

8.7 Policy Recommendations

The global trade system is based on day-to-day actions of private actors, which have limited access
to the WTO processes. To date new form of governance have already started influencing biofuel
policy at national level, but it has not yet revised in the terms of international trade law. The system
should reconsider the role of private actors. Hence, it is recommended allowing more active
participation of all stakeholders in the WTO processes. The more understanding between actors,
the smaller risk of opposition between stakeholders and, hence, less disputes come up on the stage.
In order to avoid confront, it is also recommended to increase understanding of legitimacy of
criteria, which will lead to higher willingness to comply and accept sustainability criteria. At the
same time, the convergence of standards would help to lessen the confusion caused by a range of
certification schemes and cost for exporters.
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Senior Manager Government Affairs at
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University (the Netherlands)
Senior Research Fellow at the International Food
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(Switzerland)
Executive Director at Advanced Biofuels USA
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Senior Research Fellow at the International Centre
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(Switzerland)
International Coordination Officer at Directorate
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Transport (European Commission)
Professor at Nottingham Business School (the United
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Executive Director of the Roundtable on Sustainable
Biomaterials (RSB) (Switzerland)
Counsellor at Permanent Mission of the EU to
the WTO (Switzerland)
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* Not all listed interviewees gave permission to be quoted. In this case, a reference is made to
anonymous interviewee.
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