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Preface

Looking for information about the International Court of Justice my eye immediately felt on the three
cases brought forward by the tiny Republic of the Marshall Islands; the Nuclear Zero Lawsuits.
Beforehand | had no experience at all with the Court, which made the past 8 weeks an interesting
exploration of an international world full of new information. If you are interested in international law
and institutions upholding this my thesis will provide you of an interesting view of the on-going lawsuits
at the International Court of Justice. Before readers dive into the extraordinary portrayal of countries’
motivations to go or not to go to the Court, | would like to acknowledge my supervisor Bernd van der
Meulen. With his support and critical view, | got the chance to improve my research capabilities and
have successfully completed this thesis.



Abstract

On 20" of April 2016 the International Court of Justice celebrated its 70" anniversary. It is time to
reconsider the International Court of Justice as principal judicial organ of the United Nations. In this
thesis | will give an answer to the question: what moves countries to go to the International Court of
Justice? Using the Nuclear Zero Lawsuits as a case study it becomes clear why the tiny country of the
Marshall Islands is taking the large 9 nuclear powers to Court. The Marshall Islands’ history, their need
for international law and a strong international legal system form their main motives. Only 3 of the 9
nuclear powers have actually accepted the Nuclear Zero Lawsuits, because they are the only nuclear
powers who signed the Court’s compulsory jurisdiction. Though, this does not means that they comply
with the Marshall Islands. Just like the other states they only look at other nuclear powers whilst
maintaining their self-interests. Furthermore, they are afraid that too much international law will
threaten their sovereignty. Finally this thesis will provide a short review on the legitimacy of the
International Court of Justice. The Nuclear Zero Lawsuits exposes that the International Court of Justice
is facing some serious legitimizing problems. Especially because nuclear weapons are a political and
security issue, making it for the majority of the nuclear powers deem this not a topic which should be
handled by the International Court of Justice. Yet this does not mean that the International Court of
Justice cannot deal with other disputes, but shows that large states, which have not signed the Court’s
compulsory jurisdiction form a weak point for the International Court of Justice.
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Chapter 1. Introduction

1.1 Specific aims of the paper

The key of this thesis is to shine a light on the daily practices of the International Court of Justice (ICJ).
The study aims to answer the question:

What moves countries to go to the International Court of Justice?

Furthermore, sub questions will be answered, among others about how far the International Court of
Justice is seen as a legitimate organization. In doing so, this paper will give a specific understanding on
how states give meaning to the International Court of Justice and the usage thereof. Subsequently |
hope to give an impression of how effective and legitimate the International Court of Justice is. This all
will be illustrated by studying a specific case; the Marshall Islands and the Nuclear Zero Lawsuits. Why is
the tiny Republic of the Marshall Islands taking world’s most powerful nation states to the International
Court of Justice? And why do some nuclear powers accept the jurisdiction of the International Court of
Justice and others do not? In answering these questions readers will get a better understanding of states
motives and international justice. Finally | will give some short considerations about if and how justice
on an international level could be improved.

1.2 Introducing the International Court of Justice

“Thepolitical and legal environment in which the Court operates has changed considerably since 1945.
However, the need forWorld Court working for international peace and justice is as strong today as it
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have been settled, and situations that might otherwise have led to open conflict and that have found a
peaceful outcomdts advisory opinions also play a decisiverpMdraham, 2016).

On 20" April 2016 the International Court of Justice (ICJ) celebrated its 70" anniversary. The above
guote was given at this day by the current president of the Court Mr. Ronny Abraham. He described the
important role the ICJ had since its establishment in creating international justice. Next to this he
recognizes the changing political and legal environments in our world. The International Court of Justice
is the principal judicial organ of the United Nations and it acts as a World Court with dual jurisdiction.
Firstly, it settles legal disputes between States submitted to it by them and secondly, it gives advisory
opinions on legal questions at the request of the organs of the United Nations or specialized agencies. It
is composed of 15 judges elected to nine years terms by the United Nations General Assembly and the
Security Council. Since 1946, a year after the UN Charter came up with the ICJ establishment, it has been
seated in the Peace Palace in The Hague. The ICJ is the successor of the former Permanent Court of
International Justice (UNRIC, 2016). The ICJ often deals with disputes concerning land, border and
maritime issues. But in this paper | will specifically look at the contentious cases brought forward by the
Marshall Islands in 2014; ‘Obligations concerning Negotiations relating to Cessation of the Nuclear Arms
Race and to Nuclear Disarmament’ (ICJ, 2016a).



As main objective the International Court of Justice tries to settle disputes and promote international
peace and security. Were the Court is similar to other arbitral tribunals, because its contentious
jurisdiction, it has also an important judicial function (Forlati, 2014). It is important to distinguish the
International Court of Justice from the International Criminal Court (ICC), because people often confuse
them. The ICJ has in contrary to the ICC no jurisdiction to try individuals accused of war crimes and
crimes against humanity. It does not have a prosecutor able to initiate proceedings and neither is a
Supreme Court to which national courts can turn. Furthermore, the ICJ itself can only hear disputes
when states have signed its compulsory jurisdiction, when both states having a conflict accept its
jurisdiction in a special agreement or if cases are authorized by a treaty that provides that future
disputes arising under the treaty will be adjudicated by the ICJ (ICJ, 2016b). In this paper we will
especially look at why states go to the International Court of Justice and to what extent the Court
succeeds in being the organization maintaining international justice. Will the ICJ in our contemporary
and future political and legal environment be able to settle disputes in peaceful outcomes?

1.3 Problem formulation
1.3.1 Nuclear Zero Lawsuits

Since 2014 the Marshall Islands instituted proceedings against the UK, India and Pakistan, also called the
Nuclear Zero Lawsuits. The Marshall Islands actually filed cases against all the nations that declared or
are believed to possess nuclear weapons. But the USA, Russia, France, China, Israel and North Korea
declined to take part. The Marshall Islands suffered for years due to US nuclear testing close to the
islands. Now they take the nuclear powers to the highest international court arguing that the nuclear
powers are legally obliged to negotiate nuclear disarmament. They claim that the nine nuclear-armed
states have violated their disarmament obligations under the Non-Proliferation Treaty (NPT) and
customary international law (Corder, 2016). At the moment all the Nuclear Zero Lawsuits are still in the
primary objections phase. It is expected that the Court will issue its rulings on primarily issues mid-2016.
The UK and India argued that there is no dispute for the Court to adjudicate, because they have strong
records of support for nuclear disarmament. Furthermore, they also argued that the cases cannot
proceed without other states possessing nuclear arms being involved, because it would be ineffective.
The Islamic Republic of Pakistan had taken part in the written proceedings, were it made similar
arguments, but would not participate in the oral hearings (NAPF, 2016). This specific case study is an
example of different states going to the Court with different motives, but also an example of states not
accepting the Court’s jurisdiction.

It is not the first time the issue of nuclear weapons is being discussed at the International Court of
Justice. In July 1996 in an advisory opinion the Court emphasized the danger of using nuclear weapons,
but did not find any hard international law which prohibits the possessing nuclear weapons. It did
recognize the obligation countries have under the NPT to negotiate on the matter in good faith, which
made the advisory opinion a springboard for the Nuclear Zero Lawsuits (Bekker, 1996). The case study in
this paper is not one of advisory proceedings, but a contentious one. The Marshall Islands try to hold
nuclear powers accountable and in the end try to force disarmament by hard international law
(Anastassov, 2010).



1.3.2 Motives of involved countries

In my research | will take an extensive look at why the Marshall Islands go to the International Court of
Justice, but also why some of the Nuclear powers do accept the cases, while others do not accept those
cases. If the International Court of Justice can only deal with cases under the condition that both nation
states accept it, | am wondering in how far the ICJ effectively helps to solve disputes between nation
states. This case study will be an example of how states use and give meaning to the International Court
of Justice. In the second chapter | will describe the motives of a small country like the Marshall Islands
for going to the international court to start a case against the large nuclear powers of the world. The
following two chapters will answer a similar question, but from the perspective of the nuclear powers.
Why do some of the nuclear powers accept the Nuclear Zero Lawsuits and the jurisdiction of the
International Court of Justice, while others refused? To give a clear answer on this question ‘why?’
looking at the motives of countries is of huge importance. What is actually driving them and what kind
of interests do they have in going or not going to the ICJ?

1.3.3 Legitimacy

In the end this case study will also be an example of how effective and legitimate the International Court
of Justice is and what kind of challenges it will face in the future. Despite the fact that legitimacy has
different definitions and interpretations, one can say that legitimacy is about the justification of
authority. ‘Legitimate authority’ is therefore, according to Bodansky (1999) the same as ‘justified
authority’. In this paper it will be elaborated to what extend countries justify the authority of the
International Court of Justice. Another way of looking at legitimacy is looking at the concept of
acceptance. To what extent do countries accept the ICJ as the organization justified to rule about
international justice? This paper will show that the countries involved in the Nuclear Zero Lawsuits have
different opinions on this. It is for the International Court of Justice of huge importance that members of
the international community perceive the judgments of the Court as just, even if they do not agree on
the specific content (Dothan, 2013). Not surprisingly, this is a difficult task. Because in this case study a
majority of the nuclear powers do not accept the cases under the jurisdiction of the ICJ. Hence,
guestions about legitimacy are important to consider.

Last but not least | will look at the future challenges the International Court of Justice has to face. How
threatening is the fact that countries which do not always agree upon the compulsory jurisdiction of the
Court for the ICJ effectiveness (Ogbodo, 2012)? Furthermore, | will discuss the possibility to compare
difficulties arising from the Nuclear Zero Lawsuits specific case study with other international disputes.



1.4 Methodology

In this paper the main data is collected from a large amount of literature, which makes this thesis above
all a literature based study. This data is summarized and written down in a descriptive manner. | have
used an extensive diverse range of scientific articles, official sites and other state documents. Because
the case study is still in process at the International Court of Justice there is no outcome, but this is not
saying that | did not get an interesting insight in the motives of countries for going to the International
Court of Justice. The wide range of written and oral proceedings in the preliminary objections phase
have already took place and are all freely accessible on the ICJ website. This made the ICJ website one of
the main helpful sources in getting a clear overview of the Nuclear Zero Lawsuits. Other helpful sources
were found in a huge amount of different media publishing news and opinion items about the Nuclear
Zero Lawsuits.

As an extra addition to the literature study | have conducted two interviews with representatives of the
Marshall Islands who are intensively involved in the Nuclear Zero Lawsuits; John Burroughs and Phon
van den Biesen. John Burrough is part of the Marshall Islands legal team and executive director of the
Lawyers Committee on Nuclear Policy. Phon van den Biesen is an attorney and the Marshall Islands co-
agent. Both gave me some new interesting insights and helped me investigating how the Marshall
Islands see the International Court of Justice and why they started with the Nuclear Zero Lawsuits.



Chapter 2. Motives Marshall Islands

“Disarmament is only possible with political wile urge all nuclear weapons states to intensify efforts

to address their responsibilities in moving towards an effective and secure disarmameiiarshall

Islands affirms important bilateral progress amongst nuclear powérg further underscores that this
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are not hollow and empty words @page, but instead the most serious form of duty and commitment

between nations, and to our collective international purpose

It is for this reason why | have participated as agent in recent filings at the International Court of
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within international treaties, and those who are bound by customary international law, must and will be

held accountable for the pursuit of those commitments and obligatiBrem, 2014).

As Tony de Brum, Minister of Foreign Affairs of the Republic of the Marshall Islands, is arguing in his
speech at a NPT conference disarmament is only possible when international law and legal obligations
are binding. He further argues that it should be possible to hold nation states accountable for their
actions, because only then international treaties can work. The International Court of Justice is used
here in trying to hold these countries accountable for their behaviour. But why the small Republic of the
Marshall Islands? Why is it that a country with just 72.000 inhabitants is fighting the largest nuclear
powers in the world (NMDI, 2015)? In this chapter | will specifically answer the question; which interests
do the Marshall Islands have in going to the International Court of Justice?

2.1 History of nuclear testing
2.1.1 US nuclear tests

The Marshall Islands modern history has been largely influenced by the United States testing their
nuclear weapons in the Marshall Islands territory. After the Second World War the Marshall Islands
became governed by the USA. It took until the Compact of Free Association in 1979 before the Marshall
Islands became a sovereign state (COFA, 1986). In the early years of the Cold War and just after the US
conquered the Marshall Islands, to be exactly; from 1946 till 1958, the US tested 67 nuclear weapons in
the surrounding of the Marshall Islands. In March 1954, near a small island group named Bikini Atoll, the
US conducted its largest nuclear test ever under the code-name ‘Castle Bravo’. The Castle Bravo test was
1000 times the force of the Hiroshima bomb. The bomb created a mushroom cloud of 130.000 feet and
spread over an area of more than 15 miles in less than ten minutes. Marshallese inhabitants were
directly exposed to the radioactive particles (Brown, 2014).



The Marshallese people, not informed about the possible dangers, were eating and drinking
contaminated food. Different scientists showed that there is a strong correlation between people
exposed to radioactive materials and a higher risk on cancer (Takahashi et al., 2003). It took two days
after the Castle Bravo test before the US military started to evacuate residents. The US military
themselves were already removed from their stations before the tests took place, but many Marshallese
were unaware of the hazards. Castle Bravo had of all the tests the largest effect on the local population,
because an extremely windy condition resulted in large fallout on the atolls. It is clear that many
Marshallese were negatively affected by the nuclear tests in especially physically, but also emotionally
ways.

People living in Rongelap and Utrik were evacuated and forced to move to other Atolls. American
scientists came to investigate the people and conducted research on the effects of the bomb. At that
time research about the exact consequences of nuclear fallout was just in its first stage. Nowadays
scientists have more information about the consequences of nuclear material than back in the 50s.
When some American scientists promised that the Rongelap Islands were safe again, it appeared to be
not. The soil, plants and marine animals had absorbed radioactive materials. Some people argue that
American scientists had consciousness of the harmful effects nuclear materials could have on the
people, but that they used the Marshallese as research objects to find out the exact consequences it had
on people (Makhijani, 2010).

The Marshallese have a history of replacements. First by the Japanese, than by the Americans and at the
moment they are forced to move by nature as consequence of the rising sea levels. Most people forced
to leave their land deeply felt that their identity changed to one of victimized people (Connell, 2012).
The Marshallese were not only physically harmed, but had also to deal with the radically disruption of
their social organization. Characterizing for parts of the Marshallese community is their strong
connection with their lands. Actually the Marshall Islands is a matrilineal society organized by its access
to land. It is ensuring their livelihood and it is passed to future generations. Furthermore, the lack of
economic possibilities, erosion of the community and social stress were all factors leading to cultural
decline. Moreover the new lands on which the Marshallese were dumped were not suitable for
containing such a large new population (Barker, 2004). A United Nations special rapporteur on human
rights and toxic waste reported that the dislocation of people from their islands meant that “many
communities feel like nomads in their own country”. Concluding the nuclear tests had in some cases and
still have an enormous impact on the lives of the Marshallese (Jacobs & Broderick, 2012).

These experiences gave the Marshall Islands a unique perspective, but they are not the basis of the
dispute. However it explains why a country of such a small size and limited resources would risk bringing
a case such as these cases to the enormous nuclear states. It sounds logical that a country suffering from
nuclear weapons, without being able to response to it, now tries to fight countries with nuclear
weapons through the international court of justice. According to the Marshall Islands the decision to
sign the NPT could be linked to the destruction of its lands and its people. Meaning that the NPT just like
for many other countries is an important treaty. Now the Marshallese are wondering how much it is
actually worth if countries do not hold their obligations towards the NPT (Biesen, personal
communication. 2016).
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The survivors of the US bombings play an important part in the Marshall Islands motives. Not only the
nuclear tests, but also the bombings on Hiroshima and Nagasaki. They are known as Hibakusha, and
have over the years gone to a process by which they were first sort of silent, then they were angry, and
finally now got to a stage where they wanted to give a gift to the world. Trying to make the world known
that nuclear weapons should never be used again is underpinned by their suffering which gave them the
understanding that the world should not experience this again. So they take the point of view that they
are engaging constructively, not so much out of anger, but born out of good will. There is a demand
among the Marshallese that their stories are heard worldwide. That their country and the way they have
suffered is internationally recognized (Nuclear Zero, 2016) (Burroughs, personal communication. 2016).
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d, for one, have | am a nuclear witness and my memories from Likiep atoll in the northern Marshalls

are strong. | lived there as a young boy for the entire 12 years of the nuclear testing programtesnid

was 9 years old, | remember vividly the white flash of the Bravo detonation on Bikini atoll, 6 decades ago
in 1954, and one thousand times more powerful than Hiroslgierad an event that truly shocked the
international community into actign ¢ ., 20HBY

Above paragraph is part of the same speech by one of the most important Marshall Islands officials;
Tony de Brum as in the beginning of this chapter. It is not the only speech made where Tony de Brum
refers back to his personal experience with the nuclear tests. As a child Tony de Brum, standing on the
beach, actually saw the white flash coming from the Castle Bravo test. Also in the different applications
and oral hearings made towards the nuclear powers at the International Court of Justice there are large
descriptions of the nuclear tests as horrible part of the Marshall Islands’ history. Personal stories make
the negative consequences of nuclear weapons so much more clear and understandable for the global
public. The following statement is part of the oral proceedings during the public hearings at the Peace
Palace and another example of Tony de Brum explaining the consequences the nuclear tests had on the
Marshallese population.
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Many, many Marshallese died and as described earlier, many suffered birth defects never before seen

and cancers. Tragically, the Marshall Islands thus bears eyewitness to the horrific and indiscriminate

lethal capacityof these weapons, and the intergenerational and continuing effects that they perpetuate

over 60 years latér 0 ., 2018)Y

It is not strange that Tony de Brum and other Marshallese officials are referring back to these horrible
events. The nuclear tests did affect the Marshall Islands in physical, social, cultural and economic ways.
Telling the facts and personal experiences will give the public a good view on how dangerous nuclear
weapons can be. Furthermore, the Marshall Islands, as a non-nuclear state, try to make clear that it and
the world has rights on a world free of these horrible nuclear weapons.
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Aljazeera; “The islanders say their lives were ruined by dozens of nuclear tests in the 12 years to 1958
along their territory. Generations past antepent have suffered the afteffects(Lee, 2016)”

It are not only the Marshall Islands themselves emphasizing their history, but in all the articles published
by different news media announcing the Nuclear Zero Lawsuits, a huge part is devoted to describe the
nuclear tests conducted near the Marshall Islands. This is of course impressing the public and making
the story of the Marshall Islands more exciting (Borger, 2014a). | can conclude that the lawsuit's greatest
symbolic strength is based on history. The Marshall Islands have first-hand knowledge of the
consequences of nuclear weapons and use this in emphasizing the dangerous consequences nuclear
weapons can have. In almost all statements made, every speech and in every news article there are
references to personal experiences and shocking facts of the test bombings. The Marshall Islands
received a significant boost in media coverage in 2014 after the application at the ICJ, which has put the
horrible nuclear events in the Marshall Islands worldwide in the full picture.

“The relief that [the Marshall Islands] would wish from the Court does not become more consonant with
the judicial function simply because itnees with an appeal to sentimehiBethlehem, 2016).

In the oral hearings the UK recognized the Marshall Islands’ horrible historical legacy. Not only the UK,
but all the nuclear powers taken to the ICJ emphasize that they recognize and detest these horrible
events. But as the quote above makes clear the UK official emphasized that the ICJ should not make
decisions based on the Marshall Islands’ history. The Marshall Islands reacted being displeased and in
respond a judge stated that the different parties should not speculate about each other’s motivations
(Wayman, 2016). Sentiment should not play a part in the Court’s decision and most probably will not,
but maybe the media attention could work out in other ways for the Marshall Islands.

2.13 Seeking for@mpensations

The last nuclear tests were conducted in 1958, but still people have to deal with the consequences, as
for example some areas which are still not totally safe to live in. Bringing the nuclear powers to the
International Court of Justice will again bring the attention on the suffering of the people in the Marshall
Islands. However the cases at the International Court of Justice are according to the Marshall Islands not
a try to seek monetary compensation for what happened (I1CJ, 2014a).

GTo be clear, this Complaint is not directed at compensation for such testing or itsioastiffects, nor
at the continuing testing in the Marshall Islands by the U.S. otlt®f S| NJ ¢ St LI2ya RSt A @S NJ
2014a).

It took until 1986 before the Marshall Islands became officially independent from the US. Already during
US rule the US recognized the enormous problems it caused at the Marshall Islands and tried to
compensate the Marshallese in different ways. A special established Nuclear Claims Tribunal already
awarded 63 million dollars to individuals with radiogenic illness. This amount of money is just a fraction
of the total compensation and assistance the US claims to have spent on the Marshall Islands. Between
1958 and 2004 they spent more than 530 million in order to help the Marshallese. However these
compensations are by far not seen as enough (Barker & Johnston, 2000).
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The Marshall Islands described the mechanism jointly established for dealing with outstanding
compensation claims as far from satisfying. They especially have difficulties with the US attitude of non-
willingness to share all the information requested and possibly necessary for the Marshall Islands to
make decisions regarding their nuclear past and uncertain future. A petition claimed towards the US
Department of State that compensation agreements in the Compact of Free Associations (COFA) should
be reconsidered, because of this possible new information (Lum et al, 2005).

Furthermore, the US refused to hear the last cases of different Marshallese seeking for compensation.
An extra feature enhancing on this is the damage which cannot be measured in terms of money, as
emotional and psychosocial trauma’s (Maiello, 2014). How helpful monetary compensation has been
will always be a controversial topic. Cultural, environmental, biological and emotional damage are
difficult to express in money. Opinions within the Marshall Islands about the Nuclear Zero Lawsuits are
diverse. Some hope that the renewed attention to the Marshall Islands’ history will open the eyes of
especially the US in the hope for more compensation, while others are worrying about what the lawsuit
will do with their important relationship with the US (Westcott, 2014).

People looking at the Marshall Islands — US relationship should keep in mind that the Marshall Islands’
economy and security are almost totally in the hands of the US. While the COFA funding’s agreements
were intended to strengthen local economies and assure that the Marshall Islands became less
dependent, it looks like the Marshall Islands only became more dependent. This makes it an even more
courageous step to take the US to the ICJ and may shows the Marshallese willingness to be more
independent (Kupferman, 2011).

Although the Marshall Islands may not directly seek for monetary compensation, bringing the nuclear
powers to the International Court of Justice could bring these topics under more attention. It could open
the eyes of Non-Governmental Organizations (NGQO’s) which could help the Marshall Islands in the
ongoing negotiations about compensation. After all nuclear issues will remain at the center of the
complex relationship between the Marshall Islands and the United States (Brown, 2014).

2.2 Importance internéonal policy
2.2.1 Equality before court

“I personally see it as kind of David and Goliath, except that there are no slingshots ihikoleger,
2014).

One of the first things people will mention by comparing the Marshall Islands with the nuclear powers
will be the huge different in population. The Marshall Islands are an extremely small country if you look
at the nuclear powers, which are the largest countries our world has. Among others this difference is
resulting in a power relation in which the Marshall Islands are by far the less powerless. However at the
International Court of Justice countries are not judged on their amount of power, but totally equal. Both
countries get equal time to elaborate their written proceedings, and they are treated equally according
to international law.

13



In 1995 the Republic of the Marshall Islands joined the NPT as a non-nuclear weapon state receiving the
binding legal promise of the state parties to the treaties. As a non-nuclear weapon state, the Marshall
Islands are not of equal power compared to the states with nuclear weapons, but all the states which
signed the NPT together agreed upon the treaty. At the ICJ they are trying to force all the countries who
signed the NPT to act according to the agreements (NPT, 2005).

In their opening statement in the case against India, the Marshall Islands underscored the importance
their country places on the rule of law. Noting that the Marshall Islands have a population of around
70,000 people and is totally dwarfed by India, having the second-largest population in the world, with
more than 1, 2 billion people. However they emphasized that before the Court, and as a member state
in the United Nations, the Marshall Islands stands totally equal. Each member of the United Nations
undertakes to comply with the decision of the International Court of Justice in any case to which it is a
party (Wayman, 2016). To these kind of very small countries, the rule of international law, and the
equality of all States under such law, cannot be overstated and is acutely significant. The Nuclear Zero
Lawsuits are a perfect example of small country relying on that international rule of law before the ICJ. It
is up to the judges in the ICJ to act impartial. They should not simply find a resolution of the dispute, but
just give good judgement based on the international legal system (Hernandez, 2012).

2.2.2 Combatting climate change

“Clearly one cannot isolate climate change from the other most pressing issue of world security today
They go hand in hand, and must be dealt with in a coordinated and universally accepted péthaay
country that has seen the ravages of war, suffers the lingering effects of nuclear tests, and facing the
onset of a rising sea, we see all these to lvedts of equal force against world peace and humari life
(Brum, 2014).

Enhancing on the importance of the international rule of law and equality at an international level,
climate change is most probably the largest threat the Marshall Islands ever faced. In the future, some
scientists predict, that there will not be a group of islands named the Marshall Islands at all. If according
to the predictions the climate will indeed warm up with 2 degrees the sea level will rises till such level
that the islands for large parts will be totally over flooded. Some Marshallese already migrated to safer
places (Sutter, 2016). At the moment climate change is already causing more droughts. Furthermore,
saltwater intrusion is already making traditional food production difficult. A large part of the population
is and will be even more in the near future dependent on food aid of other states (Ahlgren et al, 2014).

The Marshall Islands are likely to become uninhabitable before they will disappear. On top of this the
Marshall Islands are not the most developed country in the world which makes protecting themselves
against the sea or taking other measures to reduce the negative climate change consequences
impossible. Not surprisingly the Marshall Islands are forced to consider international legal options. The
last fifteen years the Marshall Islands have been overloaded with international negotiations about
combatting climate change. In 2011, after hard lobbying of the Pacific Islands, the Security Council
recognized climate change as a security risk (Choo, 2012).
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The Marshall Islands, accompanied by other Pacific Islands tried to convince the General Assembly of
seeking an ICJ advisory opinion on the responsibilities of states to ensure that their greenhouse
emissions do not influence and harm other states. Hoping that the ICJ would raise awareness and to
promote international negotiations. Although these plans were made public in 2012, there has still not
been an advisory opinion of the ICJ (UN, 2016).

As de Brum mentioned both climate change and the threat of nuclear weapons cannot be seen
separated from each other by the Marshall Islands. After all nuclear tests were the largest threat the
Marshall Islands faced the last decades and climate change will be the largest challenge in the future. In
both cases the Marshall Islands are dependent on other nation states. They were powerless against the
US conducting nuclear tests and cannot combat climate change on their own. Climate change, if it is
possible to combat at all, must be done at an international level. International climate change treaties
are here of enormous importance. However international agreements are not surprisingly difficult to
realize.

The Marshall Islands have compelling reasons to fight on two fronts; the Nuclear Zero Lawsuits and
combatting climate change. Climate change is embedded in our contemporary world and policies made
to combat climate change are both concerning international political and legal processes. The Marshall
Islands are seeking ways to enforce countries to meet their obligations. Generally the smaller countries
in the world are trying to make a workable international legal order. It is not just a matter of idealism,
but it is also in their own interest. They need the protection and the constructive power of the
international legal order. The Marshall Islands surely would like to see a capable ICJ on other issues as
well. The issue of climate protection may be very well become a case for the ICJ in the future. Van der
Biesen emphasized in the oral proceedings that the ICJ in the past has dealt with major issues as war,
peace and genocide and it needs to be prepared to deal in the future with major issues (Burroughs,
2014).

2.2.3 Obligations towards international law

The Marshall Islands on itself are a country not able to force other countries to act in a way they want.
Furthermore, the Marshall Islands are in different areas completely dependent on other countries,
especially the US. In the case of climate change they are not only dependent on the US, but also on the
rest of the world. International institutions like the UN offer opportunities for the Marshall Islands to
enforce their interests. International law is largely a product of states pursuing their own interests on
the international stage, as it is for the Marshall Islands. International treaties meant to serve the interest
of all nations are extremely useful for the Marshall Islands, if the treaties and other kinds of law are
really obeyed. Transparency and accountability are of indispensable importance here. In the beginning
of this chapter | already mentioned that the Marshall Islands emphasized that countries should be held
accountable under customary international law. The ICJ is one of the few ways through which the
Marshall Islands can try to hold other countries accountable for their actions.
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In most disputes, after a decision of the ICJ, both parties should obey to the court’s decision, but it is
easy to ignore. The Security Council is the institution to give effect on the decision, should one of the
states not comply. The ICJ is not involved here and has no power at all when it comes to the fulfilment of
decisions. | expect that it will be extremely difficult for the ICJ to make a concrete decision in the Nuclear
Zero Lawsuits. It is in the end of huge importance that all countries involved comply with the court’s
decision even if it is not what they wanted. It is their obligation towards the ICJ and international law. A
Court which is seen as a legitimate institution will make this much more probably (Llamzon, 2007).

It will be extremely interesting if the ICJ states that it is the Court’s jurisdiction to make a decision in the
Nuclear Zero Lawsuits, and even more interesting if the Court agrees with the Marshall Islands that the
nuclear powers involved do not enough to reduce their nuclear arsenal according to the NPT and
customary international law. Will the ICJ order a special disarmament program through which the
nuclear powers could act in accordance with the NPT? And how do they want to force countries to
negotiate in good faith? The Marshall Islands requested a judgement in which the Court states that the
nuclear powers have breached their obligations relating to nuclear disarmament. It supposes that within
one year after the judgement all steps necessary to comply with the obligations by initiation are taken
(Burroughs, 2014). It is questionable what the Security Council could do in respond to this and enforce
the nuclear states, all countries in the Security Council are nuclear states, to act as the ICJ decides.
Moreover it will be the first time in the history of the ICJ that the Security Council will use its real power
in a case of non-compliance. Supposing that there will be non-compliance. People criticizing the ICJ
effectiveness often refer to the US-Nicaragua case, but after this case there has been no country at all
openly resisting the court’s decision. The Marshall Islands too hope for an effective decision and
compliance of the countries involved (Llamzon, 2007).

2.2.4 Negotiations towards disarmament

First the Marshall Islands should convince the ICJ that the nuclear powers have obligations under
international law, and in this case especially the NPT. Of most relevance in the cases at the ICJ is article
VI of the Treaty on the Non-Proliferation of Nuclear Weapons.

OEach of the Parties to the Treaty undertakes to pursue negotiations in goodrfaffective measures
relating to cessation of the nuclear arms race at an early date and to nuclear disarmament, and on a
treaty on general and complete disarmament under strict and effective international contrgl | b
1995).

Above description of article VI is extremely broad and vague. What is exactly meant by ‘negotiations in
good faith’? It is interpretable in so many different ways till such extent that all the nuclear powers are
arguing that they indeed did undertake negotiations in good faith, in accordance with the treaty. The
Marshall Islands absolutely do not agree on this and argue that the nuclear powers violated Article VI.
That the IC) takes the Article VI really serious became clear in the advisory opinion of the Court in 1996
were the Court stated to appreciate the full importance of the recognition by article VI to pursue
negotiations in good faith (ICJ, 1996).
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It is particularly important to discuss whether Article 6 does or does not constitute customary
international law. Countries which have signed the NPT are obliged to actually enforce it, but could
these be obliged to countries which have not signed the NPT. Customary international law is especially
relevant in terms of whether India, Pakistan, Israel and North Korea have breached it. These countries
have not ratified the NPT, but if parts of the NPT are seen as customary international law they can be
held accountable for it. There are a number of states who consider Article VI as a binding legal
obligation. But even if there are a few states against it, there could be a possibility for Article VI to
become international customary law (Joyner, 2014). It would not be the first time that the ICJ is using
the concept of customary international law. In the 1996 advisory opinion case at the ICJ opponents of
nuclear weapons tried to put forward a customary rule of prohibition. But the court stated that the
international community is divided and that they should not speak of a customary international opinion
that nuclear weapons should be prohibited. The Court did also not conclude that the use of nuclear
weapons could never be lawful. In other cases, however, the IC) was more successful in using customary
international law (Weisburd, 2009) (Talmon, 2015).

It is also important to consider whether the nuclear programs of the three states are in breach of Article

51 of the Charter of the UN, the ICJ Advisory Opinion of 1996, and the Security Council Resolution 1172

of 1998. The ICJ advisory opinion, as mentioned before, is such important because it comes from the ICJ.

The judges dealing with the Nuclear Zero Lawsuits most probably will look again at the opinion of the

judges in 1996 stating that; “there exists an obligation to pursue in good faith and bring to a conclusion
negotiations leadings tauclear disarmament in all its aspects under strict and effective international
control’ (1CJ, 1996).

As the Marshall Islands point out it is up to the ICJ to pursue the nuclear powers not to negotiate their
disarmament obligations in the foreseen future, but as soon as possible. The essential position of the
permanent five and their allies is that nuclear disarmament should be a step by step process. With test
ban treaties and other kinds of international treaties and reductions in the distant future. For the
Marshall Islands that is not the way to go, and they emphasize the need to act now. The Marshallese
request the responded stated to come into compliance within one year is of importance here. However
the importance of the exact one year period should not be overstated. It is above all a way to force the
nuclear powers to act within a reasonable time period. Furthermore, from the Marshallese perspective
the Court should decide on the issue of nuclear powers maintaining and improving their nuclear forces
in the near future. If the Court says in a general way there should be a restraint on maintaining nuclear
forces and that it is not in good faith to plan for deployments 3 to 5 decades from now that would be
important. There is a whole series of issues were the court can specify and clarify what the international
legal requirements are, so that the nuclear powers can be obliged to participate in all the nuclear
disarmament negotiations and conferences (Burroughs, personal communication. 2016).

17



2.2.5 Support from other actors

“The failure of these nuclearmed countries to uphold important commitments and respect the law

makes the world a more dangerous place, we must ask why these leaders continue to break their

promises and put their citizens atite world at risk of horrific devastation. This is one of the most
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Support from a famous bishop and Nobel Prize winner as Desmond Tutu will increase the Marshall
Islands cause. Famous people can have a large influence on the people admiring them. Tutu easily
reaches a lot of media coverage, which could enables him to promote social desired behaviour. However
it is questionable how much the nuclear powers will be impressed by his speeches (Bae et al, 2010). The
Nuclear Zero Lawsuits are not only for the Marshall Islands of importance, but the Marshall Islands often
emphasize that the nuclear threat is a matter of concern for every nation and all mankind. It is because
of this that also many other nations, NGO’s and individuals are supporting the Marshall Islands in their
case. At the International Court of Justice the Marshall Islands are helped by a legal team existing of
counsels with different backgrounds in international law. The international lawyers come from the
Netherlands, Italy, the UK, New Zealand and the US. For the NGO’s however it is not possible to engage
in the ICJ directly (Nuclear Zero, 2016).

Within the case at the District Court of San Francisco there are more possibilities for NGO’s and other
organizations to engage. In this case eight Nobel peace laureates, the Global Justice Center, Nuclear
Watch, Veterans for Peace, Tri-Valley CAREs and the Western States Legal Foundation wrote so-called
amicus curiae briefs to support the Marshall Islands appeal. At the ICJ it is above all only the nation
states having a dispute which are heard. There are critics arguing for more involvement of NGO’s and
other organizations in cases at the ICJ, but at the moment it is only for states. NGO’s do play an
important part in other negotiations and encourage the Marshall Islands to continue its case. Hundred
organizations have joined the ‘Nuclear Zero’ initiative and as well as over the five million people around
the world have signed the ‘Nuclear Zero’ petition (Nuclear Zero, 2016).

At the 1996 ICJ Advisory opinion, actually the jurisdictional stepping stone for the Nuclear Zero Lawsuits,
the Marshall Islands too were one of the leading countries arguing against nuclear weapons. They were
supported by Australia, Costa Rica, Egypt, Indonesia, Malaysia, Mexico, New Zealand, Philippines, Qatar,
Samoa, San Marino and the Solomon Islands. All countries not possessing nuclear weapons. Australia
and New Zealand are two important countries often involved when it comes to nuclear disarmament.
Both had a dispute with France about nuclear tests at the ICJ. The Marshall Islands stated different times
that nuclear disarmament is not only for them important, but for the whole world of huge importance. If
the ICJ decides that the nuclear powers should hold their obligations this will be extraordinary relevant
for all nation states according to Phon van den Biesen, member of the Marshallese legal team. Still at
the Nuclear Zero Lawsuits there are no other countries involved than the Marshall Islands and the
nuclear powers (Abolition2000, 2014) (Biesen, personal communication. 2016).
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2.3 Reflecting Marshall Islands motives

It is clear that it is of huge importance for the Marshall Islands to create a strong international law
system in order to sustain its own survival. The Nuclear Zero Lawsuits are an example of the Marshall
Islands seeking justice at international level. Their horrible history of nuclear tests played an important
part in the lives of the Marshallese. It is undeniable that history plays an important part in the
Marshallese motivation to bring the nuclear powers to court. Although it is not a direct attempt to get
compensations for the damage caused by the nuclear tests, it brings the Marshall Islands horrible
history at the world’s attention. Through this way the world is forced to recognize the consequences
nuclear weapons can have, but also recognize that a small country like the Marshall Islands is important.
Furthermore, the Marshallese have gone to a process, dealing with the consequences of the nuclear
tests, in which they now really want to put efforts in enforcing nuclear disarmament. During the nuclear
tests the Marshall Islands had no power at all to resist being damaged by the US.

In the future the Marshall Islands face a possible even larger threat; climate change. Also here there is
no chance that the Marshall Islands can prevent becoming destructed by climate change on its own.
Only with help from other nation states, actually the whole international community, there could be
policy made to combat climate change. For such a small country, in different ways dependent on
especially the US and in general dependent on the whole international community, it is difficult to raise
a voice. However the International Court of Justice offers an ideal opportunity to become heard at an
international level. In front of the Court the Marshall Islands have equal rights and impartial judges look
at the cases. In the end the Marshall Islands need a system upholding clear international law. Through
the eyes of the Marshallese the ICJ is and could be more the institution holding states accountable
under international law. If in the nuclear zero lawsuit cases the ICJ decides in favour of the Marshall
Islands this may change the way states are looking at international law and the international legal
system. It is for the Marshall Islands of huge importance that nation states take international diplomacy
and law seriously.
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Chapter 3. Motives Nuclear Powers not accepting the lawsuits

3.1 Introducing the Nuclear Powers

The only two nuclear attacks really brought to practice were conducted by the US at the end of the
Second World War on the cities of Hiroshima and Nagasaki. During the Cold War US and Russia’s nuclear
arsenals increased enormously and nuclear weapons became in rapid speed of a more and more
increasingly destructive size. The world’s current nuclear arsenal is just a fraction of the amount of
nuclear weapons in the world 30 years ago. As the graph on the next page shows there are at the
moment 9 countries possessing nuclear weapons. What we see more is that the US and Russia are by far
the countries with the largest nuclear arsenal. However compared with 1986 both countries decreased
their stock enormously (The Economist, 2015a).

In 2008 different world leaders launched the Global Zero initiative. Here world’s leaders try to build
international consensus and try in the end to work towards a world without nuclear weapons (Global
Zero, 2016). Further back in time, in 1968 the largest nuclear powers signed the Non-Proliferation Treaty
(NPT), which was followed in 1996 by the Comprehensive Nuclear Test Ban Treaty. Much more treaties
were signed between countries to reduce the number of nuclear warheads (UNODA, 2016). The
Marshall Islands applications at the International Court of Justice are all about the NPT. It has been
signed by almost all nuclear powers; the United States, Russia, France, United Kingdom and China.
Countries not part of the NPT are India, Israel and Pakistan. North Korea withdrew officially in 2003
(Kimball, 2015).

The graph on the next page is such interesting, not only because it gives a clear overview which
countries possess nuclear weapons and how much, but because it also shows the nuclear threat level
over time. The graph is suggesting that the nuclear-threat level is rising again to the same levels as
during the Cold War. It seemed that enthusiasm about disarmament has never been such global as it
seemed. Despite of the many treaties trying to abandon nuclear weapons and global disarmament
policies some countries are improving their nuclear arsenals and the nuclear threat level is increasing
(The Economist, 2015a). The Republic of the Marshall Islands are recognizing this rising nuclear threat.
For the Marshallese the possibility of a nuclear threat is not as abstract as it is for most people. They are
challenging the ideas that it will never come to a nuclear war and try to make nuclear disarmament
obligatory under international law. With the rising possibility of a nuclear conflict nuclear disarmament
automatically becomes more on the international agenda (Biesen, personal communication. 2016). The
Marshall Islands argue that the nuclear powers have done not enough to pursue negotiations about
nuclear disarmament. The ICJ is the institution used by the Marshall Islands to enforce the nuclear
powers to negotiate about nuclear disarmament. But how realisable is this when some nuclear powers
do not even accept the ICJ jurisdiction? In this chapter | will look especially at the motives of those
countries not accepting the Nuclear Zero Lawsuits in front of the ICJ; United States, Russia, China,
France, Israel and North Korea. With the exception of China, all these countries did even not officially
respond, but just ignored the Marshall Islands applications totally.
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3.2 Motives United States of America

0ANnd as nuclear power as a nuclear power, as the only nuclear power to have used a nuclear weapon,
the United States has a moral responsibility to act. We cannot succeed in this endeavour alone, but we
can lead it, we can start it. So today, | state digand with conviction America's commitment to seek

the peace and security of a world without nuclear weapons. I'm not naive. This goal will not be reached
quicklyc- perhaps not in my lifetime. It will take patience and persistence. But now we, tooignoiss

the voices who tell us that the world cannot changk have to insist, "Yes, we ¢gd@bama, 2009).

The United States and the Marshall Islands have a special relationship, not only when it comes to their
total history and their current economic and security relationships, but also when it comes to nuclear
weapons. In his promising speech in 2009 president Obama pledged for a US strategy towards nuclear
disarmament. Obama recognized the difficult process nuclear disarmament would be, but motivates its
goals by saying that the US would act according to their best efforts. He goes even further in saying that
the US will strengthen the Nuclear Non-Proliferation Treaty as basis for cooperation. However it is on
the hand of this NPT that the Marshall Islands try to bring the US to the International Court of Justice.
The Marshall Islands stated in their application to the ICJ: “The US is obliged to fulfil the requirements of
the NPT. The president of the US has the obligation and necessary authority to take care that the
treaties of the US be faithfully executed” (ICJ, 2014b). Furthermore, one year after Obama’s speech the
US under-secretary of arms control and international security stated that “nuclear disarmament is not
the Holy Grail, it is only worth pursuing as it increases our national security” (Tauscher, 2010). She, just
as Obama, emphasized the important security motives the US is taking into account when talking about
disarmament.

3.2.1 US sovereignty and foreign policy

The United States have a love-hate relationship with international law. On the one hand the US tries to
promote their ideals of freedom, democracy and justice on an international level. But on the other hand
they are afraid that too much international obligations will decrease their sovereignty. As the most
powerful nation in the world it loses the most sovereignty by signing international agreements. Were
after World War |l the US foreign policy was based on creating a cooperative world it seems that at the
moment they are less keen to take any responsibility for international governance (Chanda, 2008).

Although the US is almost always giving their opinion in international disputes, the US presidents and
lawmakers have been more resistant towards binding international Human Rights than governments of
other developed countries. An interesting example is the US position in the International Criminal Court,
not to confuse with the ICJ. The United States put great effort in creating the ICC statute, but in 2002
they decided to withdraw their signature and did not join the court. A member of the Bush
administration argued that “ICC is an organization that runs contrary to fundamental American precepts
and basic Constitutional principles of popular sovereignty, checks and balances and national
independence” (Bolton, 2003). An interesting position of the US, while many other countries see the ICC
as an institution based and created to uphold international human rights. The US saw it like this, but did
not agree with all the obligations (Kelly, 2007).
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The same difficult relationship counts for the US and the International Court of Justice. At the
establishment of the ICJ the US accept the Court’s jurisdiction. But the US withdrew from the Court’s
compulsory jurisdiction in 1986 after the Court ruled it owed Nicaragua war reparations. Doing this the
US totally ignored the decision of the ICJ. In 2009 the ICJ decided that the US had by executing a
Mexican national breached an ICJ order of 2008. The US disagreed with the Court’s stance that it failed
to fulfil its obligations (ICJ, 2009). Since the US withdrew from the Court’s compulsory jurisdiction it only
accept the ICJ jurisdiction on a case by case base. The Nuclear Zero Lawsuits are not the only case the US
did not accepted, but they also ignored a case brought forward by Argentina in 2014. Argentina failed in
requesting the US to accept the Court’s compulsory jurisdiction (RT, 2014) (ICJ, 2014c).

Within the US there are different views on the ICJ. Many conservatives are quite suspicious towards the
Court and want to protect US sovereignty. While others are very supportive towards these kinds of
international institutions. When the ICJ was established it was the only institutions dealing with disputes
next to ad hoc arbitrations. However nowadays there are all kinds of ways states can deal with disputes.
They can go to the WTO, the tribunal for the law of the Sea, the ICC, the European Union and many
other tribunals and mechanism (Donoghue, 2011). In the end this negative attitude of the US towards
the ICJ has been for many people symbolic for an ineffective international court, which is not able to
make binding laws (Berlins, 2004).

The US position towards international law and nuclear disarmament is not only a negative story. If you
take a look at the graph in the beginning of this chapter you immediately see the enormous decrease in
the US nuclear arsenal. The US has reached several agreements with Russia about nuclear disarmament.
The so-called New START treaty came into force in 2011 and forced both countries to reduce their
nuclear stockpiles (US Department of State, 2015). Where in accordance with the agreement some
nuclear stockpiles were reduced other kinds of weapons were renewed and upgraded. Russia is
furthermore, arguing that the US is on purpose increasing its nuclear arsenal in European countries.
There are still cases in which the tension arises between the two largest nuclear powers in the world
(Borger, 2015).

3.2.2 American exceptionalism

Different scientists use the term ‘American exceptionalism’ to describe Americans having feelings of
superiority over other nations. Furthermore, the term includes the ideology some Americans have about
their mission to change the world (Arat, 2012). It is for a huge part of the American population not
understandable if an international organization, like the ICJ decides something which is of US
disadvantage. American exceptionalism is still playing an important role here. National pride and
preserving their culture is not only for the US, but also for many other countries becoming more and
more important in this increasingly globalized world. Political parties emphasizing a national culture and
national identity, through among others acting negatively towards immigrants, are having more and
more voters. Political ideology is closely related with patriotism in the US (Odine, 2014).
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means to right every wrong. But when, with modest effort and risk, we can stop children from being
gassed to death, and thereby make our own children safer over the long run, | believe we should act.
CKIGQa sKYANWOR SAATTFSNBY G ¢KIFIGQa gKIG YIF{1Sa dz
let us never lose sight of that essential tru{pbama, 2013).

This statement was made by Obama responding at the US military actions towards the Syrian
government. It is raising the questions to what extent the US could do whatever it wants, because the
international organization made for these war disputes, the Security Council, was apparently not able to
act. It is an example of US exceptionalism in the sense that the US feel superior to act in this area.
Obama saying that America is not the world’s policeman seems ironical. Exceptionalism can also explain
why the US sometimes sees themselves as free from the rule or supervision of important international
institutions like the ICJ. It wants to spread its own values and laws through the world, believing that this
is best for the whole international community. Because the United States are such a powerful nation
state it is possible for them to enforce their ideas of democracy, foreign policy and so on(Gilmore, 2015).

3.2.3 US security

The attacks on 9/11 changed US foreign politics completely. Suddenly it became clear that attacks from
this calibre were possible in our contemporary world. And not only by countries, but by terrorist groups.
Security has always been an important concept in the lives of the American people. After 9/11 the
American people were shocked and afraid it could happen again (Braithwaite, 2013). The United States
do not want to be dependent on other states for their security. Were the International Court of Justice is
a way to shift the accountability and responsibility to solve disputes to a third party, the US wants to
control its own security itself. American superiority made disarmament possible to some extent, but
they will not go so far that their superiority will become in danger (The Economist, 2015a).

As response on the 9/11 attacks the US introduced a policy often referred to as ‘the War on Terror’. The
Patriot Act was one of the first laws directly increasing the power of the American state to prevent
future terrorist attacks. It did give the state more power to investigate and control possible terrorists.
Proponents are emphasizing security aspects while opponents are arguing that their liberty and privacy
is threatened (The Economist, 2015a). Other similar laws were introduced and were followed by strong
foreign policy. The Iraq war, the war in Afghanistan and the prisoners held in Guantanamo Bay having no
rights on a fair trial became symbols of these new often criticized American policy. American
exceptionalism became staples in the language of the ‘War on Terror’ and legitimized it (Esch, 2010).

The US government has a high level of support under the American population in maintaining their
nuclear arsenal. People in the US lived for ages under the protection of the normatively controversial
but secure nuclear safety blanket. Removing this existential security device is sure to challenge
fundamental beliefs. Important for the American people is the concept of deterrence; preventing other
countries to attack the US and the US status as the world leader. Among the people there is also a fear
that nuclear weapons may come in the hands of terrorists or other groups threatening their safety
(Ripberger et al, 2011).
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The US is one of the fifteen members present in the UN Security Council and has the right to veto
decisions. The Security Council is the most powerful institutional body in the field of collective security.
The International Court of Justice provides the Security Council with advisory opinions. It could be the
case that both the Security Council and the ICJ can perform their separate but complementary functions
with respect to the same events. It is however very unlikely that the ICJ will review the actions of the
Security Council. The largest difference is that the decisions made by the Security Council are especially
political decisions, while the ICJ is only making judgements on international law (Usiak & Saktorova,
2014). Within the Security Council the power the US can enforce is much greater than their power in the
ICJ. Above all because the US could use their veto right. This gives them the power to protect their own
interests (Kafala, 2003). The US accepting the ICJ jurisdiction on a case by case base could be seen as the
same US strategy. At the end if a state does not hold itself to decisions made by the ICJ the Security
Council should meet to discuss how to enforce the ICJ decisions. In the case the UK, India and Pakistan
do not comply with a possible ICJ decision it will be questionable what the Security Council could do.

3.2.4 US and the Marshall Islands

The US have an intensive relationship with the Marshall Islands. In 1986 the Republic of the Marshall
Islands became independent of the US by the enforcement of the Compact of Free Association.
Although the Marshall Islands became a sovereign country, their defence and economy are totally
dependent on their close relation with the US. It is remarkably that where a huge part of the Americans
see their nuclear weapons as necessary for their security, the Marshallese dependent on the same
security see it totally different (US Department of State, 2015).

Another policy showing the strong connection between the two states is that the Marshallese citizens
may work and study in the USA without a visa and may even join the US military. Many Marshallese
make use of this opportunity and moved to especially Hawaii and Arkansas in their search for better
jobs, education and health care. There are actually living around the 22.000 Marshallese in the States.
An enormous amount compared with the people living in the Marshall Islands itself (Hixon et al, 2012).

Following the September 11 attacks, the U.S. government took on a more defensive posture with regard
to government openness. Also the Marshall Island underwent the consequences of this. In their search
for the exact consequences of the test the Marshall Islands requested the US for important documents.
Many of the documents that were not already reclassified were reclassified now and taken to the
national archives. In 2005 the Bush administration denied a petition submitted by the Marshall Islands
under the argument that there was a lack of adequate proof and did not give the Marshall Islands access
to the documents (Brown, 2014).
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3.2.5 US and international climate agreements

As elaborated in the former chapter the Marshall Islands have a huge interest in combatting climate
change. Because the US is often seen as an actor lying in the way of effective global climate policies | will
shortly describe their point of view. At the international level the United States are one of the large
actors causing troubles when it comes to binding agreements in reducing for example carbon dioxide.
Just as the case where the US does not want to be bound by the ICJ it does not want to bind itself to
international climate agreements.

A famous example of the US struggling with international climate rules is the US refusing to ratify the
Kyoto protocol. The US became the only major industrialized country not part of the mandatory
emission requirements. Main reasons for not ratifying Kyoto were the possible negative consequences
for the American economy. Furthermore, there is a fear among some Americans for more government
regulations within environmental and other policy areas (Selin & Veer, 2011). The last Paris Climate
Change agreements however had more positive results. The Marshall Islands ratified the Paris
agreement together with two other Pacific nations as first to show their good will (Darby, 2016). But of
more influence were the major powers signing the Paris agreements, including the US. How successful it
will be the future will tell us, but that 177 countries signed an international agreement is an historical
result. Side note is that ratifying the agreements still not makes them binding law (Harvey, 2015).

3.2.6 Protecting US self-interest

In contrast with the public opinion towards nuclear weapons a huge part of the American people do see
climate change as an enormous problem in our future. Which may explain the recent more successful
climate change negotiations. Nevertheless, security issues are given more importance (Davenport &
Connelly, 2015). Again we come back here at the United States attitude towards sovereignty and
security. The case of international climate change agreements shows the way the US prioritize its own
interests and is sceptical towards binding international laws. When the majority of the American people
finds combatting climate change extremely important US policy will be more approachable for
international negotiations. How far the American interests in combatting climate change are just
symbolic and actually to please the American environmentalists is difficult to assume (Lyons, 1999).

But the same counts for US citizens giving a high value to their freedom and security. The US
government will frame nuclear weapons as necessary for providing security. And whether nuclear
weapons are needed for US security or not support of the public will legitimize political action. Above all
the American people prioritize US security. The International Court of Justice does not offer space to
serve nation’s self-interest. But some are arguing that weak states are using international law to prevent
the United States from acting in its national interest. All states make foreign policy decisions, including
the decisions whether to enter treaties and comply with international law, based on an assessment of
their national interest.
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The main problem with these treaties like the NPT is that they treat states as equals when in fact they
are not, take a look at the difference between the Marshall Islands and the nuclear powers. Thus,
countries acting only in self-interests may not enforce the treaties, which may cause the NPT to have
little effect on the nuclear states’ behaviour (Goldsmith & Posner, 2005). Economic and political
considerations are the two most important factors states always take into account when making
decisions. International law is seen as a framework for decision-making. The ICJ must be seen as the
organization serving the national interest of all nations (McKeever, 2009).

3.2.7 District Court of San Francisco

The US is not accepting the Nuclear Zero Lawsuits, and because it withdrew from the Court’s

compulsory jurisdiction the Marshall Islands have nothing to stand on. However where the Marshall
Islands stood nowhere at the International Court of Justice towards the US, they found another way to
try the US. At the same date as the Nuclear Zero Lawsuits applications, April 2014, the Marshall Islands
complained for breach of the NPT by going to the US District Court of San Francisco. This by opposing
Obama, but also the department and its secretary of defence Charles Hagel and the department and
secretary of energy; Ernest Moniz. Their arguments are based on the statement that federal courts have
the authority to judge whether or not the US is in breach with international treaties. Moreover the
Marshall Islands argue correctly that if the federal court is also not the appropriate venue to deal with
the treaty according to the US there are no legal venues existing at all (US District Court, 2014).

Because the US withdrew from the compulsory jurisdiction of the ICJ going to the US District Court could
be seen as a way to try to get around the blockage on the international front. In the US Courts there is
some tradition of Courts handling international legal questions. Although usually it concerns property,
extradition of suspected criminals and in general very concrete cases there still is in this case according
to the Marshall Islands a basis to go to the Court. The case at the US District Court is an expression of
the close relationship between the Marshall Islands and the US. Mainly because the Marshall Islands
only undertook action to go to the US federal court and not to the federal courts of the other countries
not accepting the ICJ jurisdiction. This may be a question of limited resources, the Marshall Islands just
do not have the ability to start lawsuits in all the nuclear countries costing a lot of money and people
(Burroughs, personal communication. 2016). It is questionable if the US federal court will decide on this
case, because at the moment there is still no clearness if the Court will deal with the US motion to
dismiss the case. There are continuously motivations mutually about the court’s jurisdiction and
authority (US District Court, 2015).
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3.3 Motives Russian Federation

dMany states do not see any other waysaburing their sovereignty but tabtain their own bombs.

This is extremely dangerous. We insistontinuing talks; we are not only favour oftalks, but insist

on continuing talks taeduce nuclear arsenals. Tless nuclear weapons we havetie world,

the better. Andwe are ready fothe most serious, concrete discussionsanlear disarmament but
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The other major power not accepting the International Court of Justice’s compulsory jurisdiction is
Russia. In the official application the Marshall Islands claim that Russia is in continuing breach of its
obligations under the NPT (ICJ, 2014a). Not surprisingly Russia’s motives not to accept the Court’s
compulsory jurisdiction, looking at self-interest and sovereignty, are comparable with those of the
United States. Russia’s president Vladimir Putin stated in above speech that Russia is willing to
participate in serious talks about nuclear disarmament, but it is not going to engage in discussions with
double standards. Apparently the Russian government is willing to introduce and strive for a policy of
nuclear disarmament. However, just like the US, it would not reduce its nuclear arsenal alone and it
does not see the ICJ as the right institution to judge about their nuclear policy.

3.3.1 Russia — United States relationship

¢ Layituation where you had domination loye country andts allies, oiits satellites rather, theearch
for globalsolutions often turned into aattempttoA YLJ2 &S (G KSANI 26y dzy A @OSNAEIF £ N
ambitions grew so big that they started presenting gadicies they put together itheir corridors

of power asthe view ofthe entire international community. Buhis is not thecasé€ 0 { 204d)A y

In the same speech, as | quoted in the beginning of this chapter, Putin delivered extensively critic on the

US and its foreign policy. He is negative about US position and US exceptionalism after the Cold War
(Mercouris, 2014). The US and Russia have a long and difficult relationship, mainly because they are the

two most powerful countries in the world. Washington and Moscow have the most influence in the way

the world looks at the concept of nuclear weapons. The position of these countries shape other states
believes about whether possessing nuclear weapons is useful or not. The Russian Ministry of Defence

sees nuclear weapons as “an important factor in the prevention of nuclear conflicts and military conflicts
that useconventional assets (larggezale and regional wars)Sokov, 2010).

In 1949 the Soviet Union (former Russia) tested its first nuclear weapon. During the Cold war both
American and Russian nuclear stocks raised rapidly. Nowadays both nuclear arsenals have decreased
impressively compared to their nuclear stocks in the middle of the Cold War. At the moment Russia
possesses the largest amount of nuclear warheads in the world, even more than the United States. In
the so-called New START agreements Russia shows its willingness to decline their nuclear arsenal, but
only if the US addresses Russia’s concerns about US missile defence and non-nuclear weapon
capabilities. The NATOs nuclear forces in Europe are threatening Russia’s security. Although the Cold
War is decades in the past, there are still constant tensions between the two major powers in the world.
Not only these countries are trying to attain overwhelming nuclear power, but also new rising
economies as China are trying to increase their power (Hansell & Perfilyev, 2009).
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3.3.2 Russia and the International Court of Justice
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by the international community in the area of arms control and thepratiferation of weapons of mass
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the most effective paths to realization of the Traayayman, 2014a).

The Russian foreign ministry shortly responded on the Nuclear Zero Lawsuits calling them in one word
baseless. Russia argues that they are already doing enough effort to pursue nuclear disarmament
negotiations. Looking at their reaction they see the Nuclear Zero Lawsuits not as the way to which
further steps could be made to disarmament. According to the Russian Federation they are totally open
to interact with the other NPT members and intervention of the ICJ is absolutely not necessary. It is
remarkable that both Russia and the US are arguing that they are doing enough, but are not
substantiating this at the ICJ. They just found nuclear disarmament not an issue which should be
discussed at the ICJ.

Israel, France and the UK are having a special ally relationship with the US. That is why the other
countries often argue that during nuclear disarmament negotiations not only the US and Russia should
be involved, but also their allies and the other nuclear powers. The UK, France, Israel and the US are
often seen as one. However at the International Court of Justice they act totally different. The UK has
accepted the Court’s compulsory jurisdiction, in contrast with the other countries. As mentioned before
Russia has not signed the compulsory jurisdiction of the ICJ. In the Nuclear Zero Lawsuits this is meaning
that there is no case at all against Russia.

In the Court’s history Russia has been involved in just one case. This case was historical, because it is the
only case involving Russia that has made it to the ICJ. In 2008 Georgia went to the ICJ trying to solve a
racial discrimination dispute with Russia, but the ICJ decided that it had no jurisdiction to entertain the
application. Meaning that the ICJ did not express an opinion on any of the substantive issues that were
central to the dispute. Although Russia became right in arguing that the ICJ had no jurisdiction Russia did
initially accept the case. This in contrary with the Nuclear Zero Lawsuits application. In the 2008 Russia
launched a large-scale military invasion in Georgia which became the basis of the case. Completely
different is Russia’s relation with the Marshall Islands, which is actually existing of nothing. The only
relation Russia has with the Marshall Islands is indirect through the US. Because the Islands are laying
between the US and Russia and they are under American ‘control’ Russia would keep a close look at
them. It all makes it difficult to compare the Georgia-Russia case and the Nuclear Zero Lawsuits. (The
Hague Justice Portal, 2011) (Okowa, 2011).

Comparing the Russian and the American history at the ICJ, the US withdrew from the ICJ compulsory
jurisdiction while Russia has never signed it. That Russia has just been involved in one case shows the
difficulties Russia has with the current international legal system. It is not in favour of their attitude
towards sovereignty and is not in their self-interest.
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3.3.3 Russian sovereignty and self-interest

Looking at Russia’s poor history with the ICJ the question has to be asked why it has not accept the
Court’s compulsory jurisdiction and why it does not accepted the Nuclear Zero Lawsuits. It is just as it is
for the US not useful for Russia to accept the Court’s compulsory jurisdiction, because countries are
obliged to accept all the cases even if you are not willing to do so. From the Russian perspective they
definitely do not want to accept all the cases. Russia’s aim is to restore its place as a powerful country
able to compete with the US. Mainly because of this it is acting carefully when it comes to binding
international law and continuously testing their position in the world (American Foreign Policy Interest,
2014).

With the Syria crisis, the Ukraine conflict and other events tensions between Russia and the US are rising
again. These downturn in the US-Russia relationship may increase the fear that an international Court
like the ICJ may judge one of them. Sovereignty and protecting Russia’s self-interest are again becoming
more and more important. Especially when it comes to nuclear weapons Russia wants to hold
everything in its own hands. If they want to decrease their nuclear arsenal, as they said, they want to do
it whenever it suits them best. The ICJ is not seen as the institution appropriate to make judgements
about these kind of topics (Futter, 2015).

Of course the effectiveness of international law is greater when it matches the political will of countries
and the degree of their trust. It are the political differences and constant tensions between countries
which making it hard to develop strong international law. The basis for compliance with international
law is constituted by the states and their self-interests. Furthermore, international law is all about
regulating the dynamic relations between states. The ICJ is an institution which should objectively hold
states accountable under international law. The ICJ and international law in general are still struggling
with countries giving huge importance to sovereignty and protecting their own interests. Russia also did
not ratified the statues of the International Criminal Court. Nevertheless, it is not only a negative story;
the world has never seen such an international legal system as the one we have today (Marochkin,
2009).

Russia is always seeing ‘the West’ as an actor trying to create an international law system based on their
own ‘western’ principles. Russia has a totally different culture, history and has its own discourse of
looking at international law. Russia’s political dilemma has always been enormous. It continually has
been and still is asking itself the question if it wants to be a part of Europe and the West or be an
independent civilization on itself. Because they do not want to be overpowered by the US and the West
state sovereignty has such an important meaning for them. Especially if they feel that the international
law system is based on western principles (NuBberger, 2015).
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“The principle of sovereign equality underpins the UN Charter. The future of the world must be shaped by

all countries. All counies are equals. The big, strong and rich should not bully the small, weak and poor,

the principle of sovereignty not only means that the sovereignty and territorial integrity of all countries

are inviolable and their internal affairs are not subjectedtg it SNF SNSy OS® LG | taz2 YSI
right to independently choose social systems and development paths should be upheld, and that all
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should be repected (Jinping, 2015).

In 2015 Xi Jinping made his first speech at the United Nations as president of the People’s Republic of
China. In above quote he mentions the important principle of sovereignty and states that all countries
should treat each other equally. China is seeking a world in which multilateralism is the basis and not
unilateralism. Also the right of a country to independently choose its own social system and its own way
to develop are typical Chinese thoughts. This can be related to China being a country full in the process
of development and rapidly increasing its power. These are interesting thoughts looking at the Nuclear
Zero Lawsuits at the ICJ. When it comes to an international court making judgements, China would
probably see this as a form of unilateralism. Nevertheless, the speech is especially a promotion of the
Chinese vision on an international order and the principle of sovereignty. Xi Jinping also states that
major countries should threat small countries as equals and should put justice before interest (Tiezzi,
2015).

3.4.1 A new player

The People’s Republic of China has gone from one of the most isolated countries in the world to a major
player at the international level. Its rapidly increasing economy and its rising influence in world politics
makes it impossible to ignore this new large player in the world. China’s testes its first nuclear bomb
already in 1964 and since than its military capabilities have grown incredibly fast. Nevertheless, China
never actively engaged in the nuclear arms race between the US and Russia. China ratified the NPT in
1992. In the beginning China had some doubts about the NPT being imbalanced and discriminatory, but
in the end they signed it (NTI, 2015).

Because China has become more and more powerful the last years other countries should cooperate
more with China. Economic development, international treaties and other countries’ policies can
constrain China’s motivations and capabilities to improve its nuclear arsenal. China’s economy has gone
through an extremely fast development, which goes together with China’s growing military capabilities.
The Chinese see their nuclear weapons as an important pillar of their country’s power status (Johnston,
1996). According to the Marshall Islands China’s attitude towards international treaties is not convincing
and it should do more to negotiate nuclear disarmament.
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China gives no clear transparent view of their exact amount of nuclear warheads and there are some
contradictions within the Chinese nuclear policy. On the one hand China launched a so-called SSBN force
which expands the number of submarine missiles and is the only country at the moment quantitatively
increasing its nuclear arsenal (Kristensen & Norris, 2015). But on the other hand it is actively engaging in
nuclear agreements with for example Taiwan to strengthen cooperation in nuclear safety supervision
and protection. This could be seen as China negotiating in good faith to reduce nuclear weapons (Shu-
Yuan, 2011). Because China has become a large power it has to act as a responsible global power and it
can’t be neglected. Its new position in the world may change the current balance of power. There are
nevertheless also voices arguing that China is by far still not as powerful as some western countries are.
Mainly because a huge part of China is still really underdeveloped. Next to the hard military power China
is also becoming more and more being successful in assigning soft power (Qingguo, 2010).

In its nuclear policy China always stated giving importance to the no first use principle. Meaning that
they will only use nuclear weapons if they are attacked by nuclear weapons. India is using the same
principle were the other nuclear powers state that they will use their nuclear power only if they are
invaded or attacked, not mentioning specifically nuclear attacks. China tried different times to convince
the other nuclear powers to adopt the same no first use principle, but it did not worked out (Zhang,
2013).

China claims that the first step towards global disarmament should be drastic reductions of the US and
Russian nuclear arsenals. Only after they have reduced their nuclear weapons China can join the
disarmament process. The greatest threat when it comes to the Chinese point of view lies in the military
capabilities of the US. China will only be willing to think about disarmament if the US does first. China is
not a subordinate anymore as it was once from the Soviet Union, but still they have similar views on a
multipolar international system. The role of nuclear weapons have for China is one of strategic balance.
The try to find their own balance between the American and Russian superiority (Franken, 2009).

3.4.2 China and international law

In China the constitution includes mutual respect for sovereignty and territorial integrity. Its current
foreign policy is one of maintaining world peace and creating a favourable environment for China’s
reform. It has shifted from passive response to a policy of active participation. However its foreign
policies are sometimes contradictory. In the Security Council it rarely uses its veto and often practical
cooperate with Russia. China often abstain from the Security Council not wanting to annoy other
countries and wanting to focus on their own country. Its national interest have the main priority.
However China will not be able to continue their policy of abstention and isolating itself from the rest of
the international community. It is struggling with the need for acting like a large power and its tradition
of strongly protecting their sovereignty (Holland, 2012).
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China’s opener attitude towards international law is visible by the rising number of universities offering
international law courses. It took until 2001 when China joined the WTO after 15 years of negotiations.
It adapted a huge amount of international laws into Chinese domestic laws. For scientists it seemed that
China’s trust in the international legal system has been growing over the last years. China is also strong
engaged in international investment protection and has one of the most extensive networks of bilateral
investment treaties. This is showing that especially at the economic field China is giving more and more
importance to international law, although this is especially to serve its own economic interest (Hangin &
Wilmshurst, 2013).

Western countries often speak out their critics on the way China deals with human rights. China argues
that different nations take different approaches and adopt different models of human rights. They
emphasize that it is impossible to make one universalistic model in the promotion and protection of
human rights. Furthermore, they are against politicizing human rights (Lijiang, 2010). Chinese has just
like Russia always been sceptical about the western dominance in the world. Its history with western
colonizers played an important role in developing China’s view on international law. Western states
always argue that human rights have an international character, while in China’s view human rights are
issues within nation’s internal affairs (Chan, 2014).

3.4.3 China and the International Court of Justice

In 2009 a significant moment for international law took place when China participated after a very long
time of absence in a case at the International Court of Justice, Kosovo-China. It submitted only two
written statements before in the beginning of the Court’s establishment in 1948 and 1949. It stayed to
this only trial, because also in the Nuclear Zero Lawsuits China refused the jurisdiction of the ICJ. At the
Court’s advisory opinion about nuclear weapons China was the only country of the Security Council not
involved (Akanda, 2010). In a statement about the Kosovo case a Chinese attorney at the ICJ emphasized
that China always held great respect for the authority and importance of the ICJ in the field of
international law. She also mentioned the respect for territorial integrity of a sovereign state as one of
the fundamental principles of contemporary international law (Hangin, 2009).

When we look at the other large international justice institution, the ICC, we see a strong Chinese
opposition. The ICC jurisdiction is not based on voluntary acceptance, which is also the main reason
China did not signed the compulsory jurisdiction of the ICJ. Compulsory jurisdiction makes both courts
supra-national institutions violating countries sovereignty. Furthermore, crimes in internal conflicts can
also be treated at the ICC and China argues that the inclusion of the crime of aggression in the ICC will
weakens the power of the Security Council (Jiangping & Zhixiang, 2005).
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Concluding the ICJ is for China not the institution which should be deal with issues as nuclear weapons.
The Nuclear Zero Lawsuits cases are directly questioning China’s commitment to the NPT and try to
force China to hold its obligations towards the treaty. In the Kosovo case it was about international
political life, but in the contentious Nuclear Zero Lawsuits case the Marshall Islands are directly fighting
China. It is about China’s accountability towards an international treaty, which is totally different than
the advisory opinion of the Court on a self-government of Kosovo. It is not only China which the
Marshall Islands want to hold accountable, but the total international community. But just like China
most countries do not accept the ICJ jurisdiction in the Nuclear Zero Lawsuits cases.

Looking at Chinese changing policies towards international law and its attitude over time towards the ICJ
there have been some huge changes. The last decades China, being in in a process of rapidly
development, is becoming more open towards international law. Despite this new foreign policy, China
is still sceptical about signing compulsory jurisdictions as among others of the ICC and the ICJ. The
Nuclear Zero Lawsuits case is not be seen by China as the way to bind nations to international
disarmament. It is especially looking at the US and Russian efforts towards nuclear disarmament, which
also form a basis for Chinese own nuclear policy.

3.5 Motivesthe French Republic

oFrance has therefore decided to struggle against one of the most serious threats weighing on the
world's stability, the proliferation of weapons of mass destruction. Any increase in the number of States
possessing nuclear weapossai major risk for peace; firstly in the regions in question, but also for
international securityNuclear deterrence aims to protect our country from any aggression of state origin
against our vital interests, wherever it comes from and whatever forakés.Let me add that for

France nuclear weapons are not intended to bring any advantage in a conflict. Because of their
devastating effects, they have no place in the framework of an offensive strategwarthegnceived
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It becomes a story which repeats itself again and again. Presidents, in this case Francois Hollande the
president of France, starting with describing the need for a world without nuclear weapons because
they could be such destructing, but afterwards emphasizing that this will not be an easy way because
the assure the safety of their country. The same speech could also have been made by Obama, Putin or
Jinping. Apparently France is also still convinced of its long standing doctrine on the possible use of
nuclear deterrence. Looking at states like Iran and North Korea, but also looking at the recent conflicts in
Ukraine and Syria there can be concluded that the current security environment is unstable (Galbert,
2015). France too is member of the NPT, but has not signed the compulsory jurisdiction of the
International Court of Justice. Although it may voluntary accept the Nuclear Zero Lawsuits case, it did
not respond at all. Interesting is France history at the ICJ, especially the cases in which France was taken
to the ICJ by Australia and New Zealand, concerning French nuclear tests.
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3.5.1 Nuclear France

France is the world’s most nuclear dependent country. It is after the United States the second largest
producer of nuclear energy in our world. However the last years the government is trying to find ways to
reduce their dependency on nuclear energy (Agnihotri, 2015). There are 31 countries having nuclear
power industries which they use for producing energy. The re-purposing of these nuclear industries for
military purposes is prohibited according to the NPT. The NPT also tries to stop countries using nuclear
energy. France is one of the 9 countries having real nuclear weapons, it was the fourth country testing a
nuclear bomb, in the year 1960. At the moment France has even more nuclear warheads as China and
has world’s third-largest nuclear arsenal (World Nuclear Association, 2016).

Not surprisingly also France sees their military nuclear weapons program as an essential element in
maintaining security and its defence. The idea that nuclear weapons make France free and independent
still exists in the minds of the French and in the French government. Nuclear deterrence is an important
concept in their policy. Hollande mentioned that in the long term he is in favour of eliminating all the
nuclear weapons, but only when the strategic situation makes it possible. More than halve of the French
population would answer with no if them is asked if France could ensure its defence without the
deterrent nuclear force. It is deep bounded in the French political culture that nuclear weapons are
identified with independence. The antinuclear movement and anti-nuclear political parties have never
been as strong as those in the UK (Tertrais, 2007).

It is not only a matter of France own security, but France and the UK are the two nuclear countries in
Europe of great importance for European defence policy. France interest cannot be restricted to
national scale. Both France and the UK play a specific role in European nuclear deterrent especially at
times of geopolitical tensions with Russia. France is only willing to disarm if the other nuclear powers
disarm at the same time. But its nuclear policy will be one of less bounded by France independence,
because its drive to be more integrated with Europe (Galbert, 2015).

3.5.2 France and its nuclear tests at the ICJ

Just like the US, France did in the beginning signed the compulsory jurisdiction of the ICJ, but withdrew
from it in the early 1970s. Since than it still has been involved in a number of different cases. Most
recent are those in 2003 when the Republic of Congo tried France at the ICJ arguing that France
committed crimes against humanity and the French Court neglecting this (ICJ, 2003). Furthermore, in
2006 Djibouti went to the ICJ with questions about French mutual assistance in criminal matters. In the
Djibouti case the ICJ decided that France failed its international obligations of mutual assistance in
criminal matters, but did not uphold any other final submission (I1CJ, 2008).
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Comparable with the current Nuclear Zero Lawsuits case were the nuclear test cases against France.
Also France, just like the US, has conducted nuclear tests in the Pacific. One month after the decision of
the parties of the NPT to extent the treaty France announced that it would conduct a final series of
nuclear tests in the South Pacific; French Polynesia. New Zealand and Australia were together with the
Pacific Islands frontrunners in fighting these nuclear tests. In 1973 Australia and New Zealand went to
the ICJ. In contradiction with the refusal of the case brought forward by the Marshall Islands, France had
to accept this similar case. In 1973 both Australia and New Zealand accused France of violating
international law with the testing of nuclear weapons at islands close to New Zealand (ICJ, 1973a).

The ICJ ruled that the objective of New Zealand has in effect been accomplished, in as much as France
has undertaken the obligation to hold no further nuclear tests in the atmosphere in the South Pacific the
dispute having thus disappeared. The Court claimed that there was no longer any object and that there
was nothing on which they could give judgment (ICJ, 1974). In the Australia case a similar conclusion was
made after France stopped testing their nuclear weapons. France did not proceed in any of the hearings
and did not accept the court’s jurisdiction. Some months after both pacific countries started the
proceedings France totally withdrew from the court’s compulsory jurisdiction.

It was not that France totally stopped with conducting nuclear tests and the tensions rose again when
the French secret service bombed the Rainbow Warrior. The Dutch Greenpeace ship was protesting
against French underground nuclear tests. The French government admitted the attack and it became a
major political scandal. In 1995 a New Zealand delegation tried to reopen the nuclear testing case at the
ICJ, but the rules of the Court did not make it possible (MacKay, 1995).

3.5.3 France and the Nuclear Zero Lawsuits

The cases show that over time France clearly has no willingness to discuss nuclear issues at the ICJ. It
came even so far that the cases against nuclear testing were for France enough reason to withdraw from
the Court’s compulsory jurisdiction. This makes it now in the Nuclear Zero Lawsuits case easy for France
to neglect the application by the Marshall Islands. The Nuclear Zero Lawsuits are not about nuclear
testing, which the French have stopped doing, but about France obligations towards the NPT. If we
compare the Nuclear Zero Lawsuits case with the nuclear test cases we see that in both trials France had
and still has a large interest in not losing the case, because it would force them to change their nuclear
policy. In the Djibouti case at the utmost some French officials would have problems, but in the nuclear
cases France total nuclear policy are at stake.

In the official France response on the cases they emphasize that France fully complies with the Article VI
in the NPT and that it is frequently presents in international gatherings that measures that the treaty is
carried out effectively and universally. Furthermore, they note that in the last 20 years the French
nuclear arsenal has been diminished by half. It states that none of the programs that France had put into
action to guarantee the security and maintenance of the nuclear weapons contradicts with international
obligations (Wayman, 2014b). Looking at these arguments it seems like France is quite convinced of
their fulfilment of the NPT and does not have to fear the application of the Marshall Islands. Still it chose
not to accept the case at all. France seems overall quite satisfied with the current status quo.
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3.6 Motives State of Israel and the Democratic People's Republi€¢mta

| will shortly discuss the motives of Israel and North Korea in the same chapter. Because the claims
against Israel, North Korea, Pakistan and India are different compared to the rest. This is because all of
them are not part of the NPT. The Marshall Islands here say that these countries have the same
responsibility, but then under international customary law. In the first chapter | already discussed briefly
the possibilities of holding countries accountable under international customary law. Furthermore, Israel
and North Korea are countries possessing the smallest amount of nuclear weapons and both are
extremely vague and not transparent in sharing information about their nuclear arsenals. Although
these differences compared to the other nuclear powers their motives not to accept the cases at the
International Court of Justice are comparable with the states described before. But were the other
countries argue that they are actively working towards disarmament, Israel and North Korea do not
share any information about their eventual effort to disarm.

3.6.1 Israel’s secret nuclear weapons
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Middle East free of all weapons of mass destruction following the attainment of peagei, 2012).

This quote is often repeated when Israel officials talk about nuclear weapons. The Israeli government as
stated in the quote above officially does not acknowledge the existence of programs to make nuclear
weapons in Israel. However the Marshall Islands did not see Israel as a nuclear power in its application
based on nothing. In 1986 Mordechai Vanunu told the Sunday Times that Israel had a nuclear weapons
facility. Soon after he was kidnapped by the Mossad and sentenced to 18 years in prison for revealing
details of Israel’s nuclear program. He was not the only one releasing information about Israel’s secret
nuclear program. Other whistle-blowers followed in his footsteps. The US, Israel’s closest ally, uses a
policy of silence when it comes to Israel’s nuclear arsenal. Not only the US, but also other western
countries would have provided Israel of the material needed to build nuclear weapons. Israel itself is
neither admitting nor denying possessing nuclear weapons. Scientists estimate that Israel possesses
around the 80 nuclear warheads (Kristensen & Norris, 2013) (Borger, 2014b).

Israel as mentioned before has not signed the NPT despite international pressure to do so. There
arguments are not surprisingly national security. Israel is constantly threatened by its surrounding
countries. Since the proclamation of the State of Israel it has been in a continuing conflict with its
neighbours, often referred to as the Arab-Israeli conflict (Schiff, 2011). It is quite logical that Israel did
not accept the nuclear lawsuits cases at the ICJ if they are so extremely vague about their nuclear
arsenal and not willing to share anything about it. It would definitely not go to the ICJ and explain how
they have tried to negotiate in good faith about disarmament. Although the Marshall Islands may argue
that Israel has to comply with international customary law the ICJ will not deal with it, because Israel did
not responded.
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There is compared to the possible deployment of nuclear weapons in Iran hardly any critic from western
countries on Israel. Most western countries like the current status quo, in which Israel is the only
western country in the Middle East. Israel has always been extremely frightened by the possibility that
one of its surrounding countries would develop nuclear weapons. Not only Israel, but the US having
large interests in the Middle East has been worrying about possible nuclear weapons in the hands of
their enemies. Although the US president Johnson tried to persuade Israel to sign the NPT the United
States never put real pressure on Israel (Salt, 2010).

3.6.2 Israel’s difficulties with the International Court of Justice

Although Israel is not part of the NPT, the Marshall Islands argue that they still have a duty towards
international law. However Israel has never signed the compulsory jurisdiction of the International Court
of Justice. It is not often involved in cases at the Court. Actually it has been involved in just one
contentious case against Bulgaria in 1957 and one advisory opinion in 2003. In the latter advisory
opinion case the ICJ ruled that Israel violated international law in the routing of the security fence. The
General Assembly has asked the ICJ to deal with this case urgently and give answer on the question
what the legal consequences are from building the security wall. Were Israel put a lot of arguments
forward, about among others that the wall is inherent right to self-defence, the ICJ found that the
construction of the wall and its associated regime are in contradiction with international law. It even
stated that Israel had obligations to make reparations for the damage and should put an end to the
violation of its international obligations (ICJ, 2004).

A clear decision which was a thorn in the side of Israel. However it was an advisory opinion having a
consultative character and therefore not binding. It made little practical difference on the ground. Israel
refused, except of the oral objections, not to proceed in the case at the Court. After the Court’s decision
Israel and the US voted against the General Assembly resolution calling for Israeli compliance (Falk,
2005). The rejection by Israel of the ICJ's opinion on the wall in Palestine is not the first time the Court's
view has been rubbished, and will be ignored, by the losing party. It is typical for Israel that it just
ignored the Court’s decision and not surprisingly that they do not accept the Nuclear Zero Lawsuits case.
Especially because the Nuclear Zero Lawsuits case is a contentious one, which makes the decision
binding. With only three nuclear powers accepting the case it will be historically interesting to see if the
Court’s decide in favour of the Marshall Islands in how far their decision will be made binding.

Israel’s Supreme Court stated that Israel responded formally to the ICJ advisory opinion, because it was
not binding upon the State of Israel. In this case the articulation of international law by the ICJ does not
appear to be any effective at all. A discussion rises if the ICJ is more powerful than Israel’s Supreme
Court when making decisions about international law. The Supreme Court also used principles from
international law to reach their conclusions, but in a different way. Also when it comes to nuclear
weapons Israel is loath to confront international law by arguing that national interests supersedes
international norms (Williams, 2006).
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3.6.3 North Korea and international law

“The only way for defending the sovereigntypof nation and its right to existence under the present
extreme situation is to bolster up nuclear force, both in quality and quantity, and keep balance of forces,
the need to get the nuclear warheads deployed for national defence always on standby e dsed

any moment (Jong-Un, 2016).

In contrast with Israel not officially stating that they possess nuclear weapons, the Democratic People’s
Republic of Korea publicly emphasizes their effort to increase their nuclear arsenal and threatens to use
their nuclear weapons against other countries. Although it is estimated that the country possesses the
least amount of nuclear weapons compared to all the 9 nuclear powers scientists estimate that their
nuclear arsenal is growing. Because North Korea is a total dictatorship it does not care about
international laws and is not bounded by it. It is an extremely isolated country and has limited contact
with foreign countries. This makes it difficult to get exact knowledge about North Korea’s nuclear
arsenal (The Economist, 2016).

Because North Korea is such unpredictable in their foreign policy and is having a negative attitude
towards international law it is no surprise at all that the country did not accept the ICJ compulsory
jurisdiction. Nevertheless, North Korea signed the NPT in 1985. But in 2003 it withdraw from the NPT
most probably because it did not wanted to be bounded by an international treaty concerning nuclear
weapons. In 2006 it announced that it had developed its first nuclear test, which makes it actually the
only country which conducted nuclear tests in the 21* century. North Korea is the ultimate example of a
country pursuing its own interest and protecting its sovereignty. Mainly because it is criticized by many
other countries on its foreign and internal policy. In their opinion large powers as the US are hypocritical
when they argue that North Korea is not allowed to have nuclear weapons, while they are keeping
nuclear weapons themselves. If there are 8 countries possessing nuclear weapons why should North
Korea not be allowed (Mehrtens, 2006)?

Because North Korea has no obligations towards the NPT anymore it should tried on the basis of
customary international law, just like in the case of Israel. If it still was member of the NPT, the nuclear
tests would be a clear violation with the NPT. It is not likely that from North Korea’s perspective view
there will exists something as a customary international law. If there is no hard law which North Korea
violates only the Security Council could be the international institution determining whether or not a
situation constitutes a threat to international peace and security (Le Mon, 2006).

Different times countries introduced sanctions against North Korea. This year the UN Security Council
voted to impose additional sanctions against North Korea after its most recent nuclear test and missile
launch. The sanctions aimed at curtailing North Korea’s ability to secure funds and technology for
making nuclear weapons (Roth et al, 2016). Despite the UN sanctions North Korea said to continue its
nuclear program. North Korea fears all international institutions and would not allow the ICJ to make
decisions as the institution serving international law.
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Chapter 4. Motives Nuclear Powers accepting the case

In the previous chapter | extensively described the motives of the nuclear powers not accepting the
International Court’s jurisdiction. In this chapter | will elaborate the motives of the UK, India and
Pakistan, all obliged to accept the case, because they have accepted the Court’s compulsory jurisdiction.
It is important to keep in mind that these countries have no choice but to accept the case at the
International Court of Justice, but that they absolutely do not agree with the Marshall Islands. On the
contrary they do argue against the claims of the Marshall Islands. The United Kingdom for example
stated in their preliminary objections that there is no justiciable dispute between the Marshall Islands
and the UK (ICJ, 2014d). I'm wondering to what extent the UK, India and Pakistan are different
compared to the other nuclear powers. Do they care less about state sovereignty and are they not
especially pursuing their self-interest? Or are there totally different reasons why they responded to the
Marshall Islands application.

4.1 MotivesUnited Kingdomof Great Britain and Northern Ireland

The Government of the United Kingdom of Great Britain and Northern Ireland without any special
convention the compulsory jurisdiction of the International Court of Justice. This means in practice that
every country can make a case against the UK and that the UK should accept these cases. Although the
UK has been involved in the ICJ from the beginning its declaration was updated several times (ICJ,
2014d). It is because of this compulsory jurisdiction that the UK accepted the Nuclear Zero Lawsuits
case. This subchapter starts with a description of UKs nuclear arsenal and its view on nuclear weapons. It
will be followed by an analysis of the processes Marshall Islands vs UK so far.

4.1.1 UK and nuclear weapons

In its preliminary phase of the trial the UK argued that they are supportive of nuclear disarmament and
that they totally agree with the Marshall Islands about the dangerous effects nuclear weapons have. The
UK developed and tested its first nuclear weapon in 1952. The UK has always extensively cooperated
with the US when it comes to nuclear security issues. They exchanged important data and resources.
Just like the US its highest amount of nuclear weapons was in the heat of the Cold War. Today less than
halve of that amount is left, which still is around the 220 nuclear weapons (BBC, 2010).

The UK has always been clear in stating that use of their nuclear weapons would only be considered in
the case of self-defence. Not only in self-defence of the UK itself, but also including the defence of their
NATO allies. One of its most recent efforts to improve their nuclear arsenal are its plans to refurbish its
Trident missiles system. The UKs white paper stated that this program is in total compliance with the
international treaties like the NPT. Within the government the Trident plans have huge support. A
majority of the people thinks the Trident system should be renewed, a smaller amount is of the opinion
that it is too expensive and that a search for an alternative should start, and there is a minority in favour
of totally giving up the UKs nuclear weapons. Opinion polls are divided when it comes to the view if
nuclear weapons are necessary for UKs security and whether it makes the UK a safer place to life
(Ritchie, 2013).
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The UK and the US have common enemies, meaning that the UKs nuclear policy is for the US not an
actual problem. The US is for example intensively involved in the new Trident system. It is in the
American interest to help the UK maintaining a credible nuclear deterrent. And the UK acknowledge the
centrality of the US to UK defence efforts. Looking at the two Irag wars and the war in Afghanistan the
US and the UK were always standing side by side and the leading countries in the coalition. However the
UK and the US also work together on responsible disarmament. The UK remarked that US leadership is
essential towards nuclear disarmament and that strengthening of the NPT is of key priority in UKs
foreign policy (UK Foreign Affairs, 2010).

The Strategic Defence and Security review states: ‘we will retain and renew our nuclear deterrent, the
'YAGSR YAY3IR2YQa dzZ GAYFGS Ay a dddlt tiadtie Unidd Kingildm A y
should retain a credible continuous and effective minimum nuclear deterrent for as long as the global
security situation makes that necessaffhis policy of minimum deterrent has to be estimated likely to
remain an important element in UKs security strategy till 2020 and beyond (UK Ministry of Defence,

2015).

4.1.2 The UK Lawsuit

Lawsuits at the International Court of Justice follow a specific step by step structure. In the Nuclear Zero
Lawsuits cases first a country, in this case the Marshall Islands, should file in an application. They wrote
an application towards all the 9 nuclear powers. In the following order the preliminary objections
consisting of written proceedings and oral proceedings are made. In the case of the UK, India and
Pakistan these have already been. In the coming months it is expected that the ICJ will decide if it has
the jurisdiction to make decisions in these cases.

Application

The Marshall Islands’ application against the United Kingdom covers forty pages. After an introduction,
facts about the UKs nuclear arsenal and their limited policies towards disarmament are summarised.
Than the law, in this case the NPT and the principle of international customary law are explained
followed by the obligations the UK breached according to the Marshall Islands. The Marshall Islands
argue that the UK failed to fulfil the obligations enshrined in article VI of the NPT and international
customary law. There is stated that the UK instead of actively reduce their nuclear arsenal, had
upgraded, modernized and improved its nuclear arsenal. The contrary of pursuing negotiations in good
faith. The application is no attempt to re-open the question of legality of nuclear weapons addressed by
the ICJ in the advisory opinion. Nevertheless, in the advisory opinion the court observed that ‘the
destructive power of nuclear weapons cannot be contained in either space or time’. The Marshall
Islands argued that the fulfilment of the NPT is so important, because it is about international law, which
is the only way nuclear weapons could be bound. An international legal system should not tolerate
unacceptable harm to humanity.
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In the end of the application the Marshall Islands clearly asked the court to declare that the UK in 6
points failed or violated laws. Firstly, they request the Court to adjudge and declare that the UK has
violated different international obligations. Secondly the Court is requested to order that the UK should
undertake all steps necessary to comply with its obligations under Article VI of the NPT and customary
law within one year of the judgement (ICJ, 2014d).

Written Proceedings

The written proceedings covers the so-called memorials by the Marshall Islands, one written statement
of the Marshall Islands and one preliminary objection of the UK. In the memorials the Marshall Islands
extensively describe their arguments. The focus lays on the UKs failure to fulfil its obligations enshrined
in Article VI of the NPT, in particular the UKs failure to keep its part of the strategic bargain ‘to pursue in
good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its aspects under
strict and effective international control’. The Marshall Islands refer back to the advisory opinion of the
ICJ in 1996. It takes the advisory opinion as a given and seeks to give effect on its obligations under
article VI of the NPT.

In response to the nuclear powers saying that nuclear weapons ensure their security, the Marshall
Islands quote Nobel Peace winner Sir Joseph Roblat saying that than security cannot be denied to other
countries which really feel insecure. Proliferation of nuclear weapons will be the logical consequence of
this nuclear policy. The Marshall Islands emphasized the particular importance of the international rule
of law. Which means that the Marshall Islands are standing as an equal with the UK before the ICJ.
Nuclear disarmament is seen as an obligation towards international law of human kind. The NPT should
be a key instrument of the international community (ICJ, 2015a).

The UK in its preliminary objections, also covering more than 50 pages, stated to be surprised by the
Marshall Islands claims. It said never to have heard about this conflict with the Marshall Islands and that
the UK is doing its best to fulfil the NPT obligations. Because the failure of the Marshall Islands to give
the UK any notice whatever of its claim, there is no justiciable dispute. The UK continues in arguing that
the ICJ has no jurisdiction in this case because of several reasons. Among other because a decision of the
Court could have no practical consequence and because of the absence of other essential parties whose
interests are directly engaged by the allegations. Finally they UK argues that the lawsuit lacks jurisdiction
according to the UKs Optional Clause Declaration excluding jurisdiction over any dispute in respect of
which the other Party has accepted the compulsory jurisdiction of the Court only for the purpose of the
dispute (ICJ, 2015b).

Oral Proceedings

The oral proceedings take place after the written proceedings. Both parties should focus here on the
issues that still divided them. Most of the time the parties repeat arguments set forth in the written
proceedings and highlights their most important arguments. The oral proceedings also have a symbolic
value, because it are public hearings, were other disputes are often settled hidden from the public view
(Kumar & Rose, 2014). In four days different representatives from the Marshall Islands and the UK
publicly made their statements and respond to each other’s arguments.
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In the oral proceedings the same different subjects came back. In general all UK arguments are meant to
discuss the Courts jurisdiction. From both sides in all the oral proceedings there are arguments made
about UKs policy of nuclear disarmament. The UK started with mentioning its work within the
international community to prevent proliferation and to make progress on nuclear disarmament. Since
the Cold War peak the UK have reduced the size of their nuclear arsenal by half. The Marshall Islands
started discussing UKs efforts to ‘enforce’ the NPT. The UK subsequently voted no against the General
Assembly resolution calling for commencement of negotiations on a nuclear weapon convention. They
emphasized that all states involved in the NPT made a legally binding promise to pursue in good faith
negotiations to nuclear disarmament.

The UK recognizes the Marshall Islands special interest born out of historical legacy with their shocking
consequences. However they also mentioned that this special interest should not be a special
entitlement in this case. On the basis of equality the ICJ should look at the case just by checking
international law. The Marshall Islands respond on this that their personal stories at the court are just
meant to give an insight into certain elements of the Marshall Islands motivations.

Than the oral proceedings switches to the subject of jurisdiction. The party which filled in the
application, in this case the Marshall Islands, should convince the Court that there is a dispute. Before
the Nuclear Zero Lawsuits there has been no discussion between the Marshall Islands and the UK about
nuclear disarmament. The UK argues furthermore that during multilateral negotiations there has been
no one of the Marshall Islands discussing with the UK the NPT principles. The Marshall Islands argue that
there is absolutely a dispute, because both are parties to the NPT and the UK should hold its obligations
towards the Marshall Islands and the other countries. The Marshall Islands simply brings this case
because it has good reasons to believe it is entitled to the fulfilment of the UK of a long promised
endeavour that is of existential importance. Looking at the jurisdiction dilemma both countries referred
back to other cases treated by the ICJ.

In all the proceedings the issue of a third party came back. According to the UK; in the absence of this
lawsuit of other essential parties whose interest are directly engaged by the Marshall Islands claim the
ICJ should not have the rightful jurisdiction. In its counterarguments the Marshall Islands respond on this
by saying that this only applies when the Court in order to determine its responsibility of the respondent
has necessarily to determine the responsibility of a third state, so not in this case. Furthermore, the UKs
one hand clapping argument is seen as a weak ‘everybody is doing it’ defence.

The Marshall Islands argued that the Court should not fear the potential political implications of its
judgements. Nor should the Court decline to answer because of speculation that the optional clause
system might be undermined. Participation in the optional clause system has always been disappointing.
Withdrawal from the ICJ system or future refusals of those joining would be unfortunate, but so would
be the alternative (ICJ, 2016cdef).
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Coming-up

It will be extremely interesting to see whether or not the Marshall Islands do succeed in bringing the
Nuclear Zero Lawsuits under the jurisdiction of the ICJ. If they do so it will by far be not over, actually |
expect an enormous discussion about the UKs efforts towards negotiations in good faith. It will be an
even more historical lawsuit than it already is. Most probably halfway 2016 the Court will make a
decision if it continues with dealing with the case. This will be for the UK, India and Pakistan all separate
decisions.

4.1.3 UKs position towards an international rule of law

As the lawsuit has shown one thing above all it is that the UK is absolutely not a proponent of continuing
with the Nuclear Zero Lawsuits. It shows that both the parties are having totally different opinions when
it comes to the Court’s jurisdiction. The UK is trying to convince the Court that it has no jurisdiction to
make decisions in the Nuclear Zero Lawsuits case. Nevertheless, they have signed the compulsory
jurisdiction of the ICJ and should continue with the case if the Court decides so. From the establishment
of the ICJ on, because of this compulsory jurisdiction, the UK has been involved in numerous cases. To
be exact from 1947 in 14 contentious cases, from which most took place in the early years of the Court.
In the two last recent cases; 1999 Serbia and Montenegro vs UK, 1992 Libya vs UK it did not came to an
actual decision on the dispute (ICJ, 2016a).

Looking at all these different cases, in which the UK have been involved at the ICJ, there can be
concluded that there were no cases really harming the UK. The majority of cases were discontinued or
did not go further than questions about the Court’s jurisdiction, answered with that the Court lacked
jurisdiction. Moreover the UK also started different cases by taking other countries to the ICJ. It seems
that the UK has especially used the ICJ in their own interests and did not experienced any negative
consequences of signing its compulsory jurisdiction. It has to be seen what kind of implications the
Nuclear Zero Lawsuits brings with them for the UK (ICJ, 2016a).

Already before World War Il the UK was a pioneer on the field of international dispute settlement. The
UK is involved in an enormous amount of treaties and plays an important role in international law. There
are some voices saying that the UK being a major contributor when it comes to international issues has
slipped away. Mainly because other countries like China, India and Brazil become more and more
powerful. The UKs commitment towards international disputes settlement is without parallel among the
major countries. An example is that the UK is the only one of the 5 members of the Security Council
which has accepted the ICJ jurisdiction (Grieve, 2013).

It is of course not the case that the UK is not pursuing its own interest as some of the large nuclear
powers do clearly. Being actively engaged and having signed the compulsory jurisdiction of the ICJ the
UK shows that they take international law seriously. Moreover UKs engagement in international law
provides credibility. Still it is important to be aware of the notion that the UK is not agreeing with the
Marshall Islands when it comes to their failure towards the NPT. As the description of the lawsuits
showed, when talking about nuclear disarmament, the ICJ is also for the UK not the rightful institution. It
is not up to their jurisdiction to handle questions concerning nuclear weapons.
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When it comes to nuclear weapons the UK too is afraid to be restrained by strict laws and is basing its
policy on self-interests and the foreign policy of other countries. Russia and North Korea are specific
cases by which the UK feels threatened. Shared responsibilities are a term always used when it comes to
nuclear disarmament and even at the ICJ the UK argues there should be no jurisdiction, because not all
the other nuclear powers are involved. The other form of responsibility the UK and all the other
countries have is towards their own people. The security of the UK will above all stand on the first place
(Fallon, 2016). But if the court decides in favour of the Marshall Islands the response of the UK will be
one of extremely important value.

4.1.4 The Commonwealth nations

During the late 16" until the early 18" century the UK had the greatest empire of the world. You could
say that already since than the basis for UKs active role in international law could be found. In all its
colonies their idea of a rule of law became domesticated into common law. Although it lost its position
as most powerful nation in the world, it is still playing an important role. International law has only
become more and more important in our globalized world. It is often seen as a creative medium for
organizing the activities and relations of world’s powerful players. An international legal system would
reflect international systemic concerns (Koh, 1997).

The UK government has served as a model for the parliaments of the so-called Commonwealth
countries, such as Australia, The Bahamas, Barbados, Canada, India, Jamaica, Malta, New Zealand,
Pakistan, South Africa and Trinidad and Tobago. All these countries have a similar way of governance
compared with the UK and most of them still have a close relationship with the UK. Even more
interesting is that all these countries have signed the compulsory jurisdiction of the ICJ (Commonwealth,
2016) (I1CJ, 2016b).

Looking at the countries involved in the Commonwealth system and their compulsory jurisdiction of the
ICJ there might be something about the British tradition of national and international law that affected
their former colonies. The Commonwealth dates back to the time of decolonisation of the British
Empire. The countries part of the Commonwealth have no legal obligations towards each other, but they
are united by their history and share the same values of democracy, human rights and the rule of law
(Commonwealth, 2016). 53 Countries are part of the Commonwealth, all being former British colonies.
After independence some countries still wished to maintain strong ties with the British judicial system.
As a result almost all signed the compulsory jurisdiction of the ICJ, with the special declaration that the
acceptance of the jurisdiction is excluded among the common wealth nations themselves (Thompson-
Barrow, 2007). Disputes among themselves were excluded because on the view that at least their
common allegiance meant that such disputes were deemed not to be fully international in character.
Their leaders were afraid that the special relationship between the countries would be endangered if
they could hale one another at the ICJ. In general the commonwealth succeeded quite well in solving
disputes without the involvement of the ICJ (Sims, 2000).
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Three decades long the Commonwealth has shown that it has become a substantial participant in the
evolving international order. Although the UK and the other large states part of the Commonwealth are
dominating the Commonwealth affairs, the Commonwealth also invests in the interests of small
countries. An example is the Commonwealth financial support for several small states to retain legal
counsel in support of the New Zealand nuclear tests case against France at the ICJ. All countries, small or
large, republics or countries having their own monarchy are equal within the Commonwealth (Ross,
1997). It is not only a success story, because last years there have been some struggles between states
in the Commonwealth causing a lack of capacity for the Commonwealth to operate. The government
system may have similarities, but there are a lot of differences, think about the economic situation of
the different countries. There is not a legal institution within the Commonwealth making judgements on
disputes between the Commonwealth nations. However there are different institutions promoting
cooperation (Sanders, 2014).

4.2 Motivesthe Republic of India

Although people easily think that all the Nuclear Zero Lawsuits applications of the Marshall Islands
against the nuclear powers are the same, this is not the case. The application against the Republic of
India is different from that of the UK in different aspects. First of all India and Pakistan are not part of
the NPT, which is forming the basis of the application to the UK. As described below this asked for
different argumentations by the Marshall Islands. The Indian delegation actively engaged in the written
and oral proceedings arguing that this case should not be at the ICJ. But why not? And why has the
Republic of India signed the Court’s compulsory jurisdiction if it does not want to deal with cases as this?

4.2.1 India’s position in the world

To understand India’s motives and its attitude towards international law and international institutions as
the ICJ, it is necessary to look at India’s history, which is playing an important role. As the UK case
already made clear, India has a special relationship with the UK. It has been one of Britain’s most
important colonies, which shaped its culture, economy and its political system. Looking at what India,
Pakistan and the UK, all accepting the ICJs compulsory jurisdiction have in common, as already described
in the UK case, is that they are all part of the ‘Commonwealths of nations’. The British introduced their
own political and legal system as replacement of the traditional Indian legal system. The British system is
called ‘the Westminster model’. After independence there were made some changes, but the basis is
the same. The common law system makes India one of world’s largest democracies (Flather, 2015).

India became independent of Britain in 1947 after World War Il. It is one of the original members of the
United Nations and strongly supports the purposes and principles of the UN. At the moment India is
hosting world’s second largest population after China. Between India, China and Pakistan there have
been numerous land disputes and other conflicts. India’s nuclear capabilities are relatively limited
compared with China. To give an example; China spends more than three times as much on defence.
Although their difficult relationship their approach of nuclear policies are similar and in other sectors as
trade there is a lot of cooperation. India has just as China one of the fastest growing economies. It has
less cooperation with Pakistan, which will be discussed later on (Basrur & Kartik, 2011).
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In 2004 India, accompanied by Brazil, Germany and Japan launched a joint bit for permanent seats in the
UN Security Council. In their statement they noted that since the establishment of the Security Council
the amount of members has almost fourfold and new countries have become more powerful.
Furthermore, they stated that in the maintenance of a Security Council’s being representative,
legitimate and effective a reconstruction of the Council is necessary (BBC, 2004). It is not strange that
such a populated powerful country like India searches for more recognition on an international level.

In contrast with the 5 countries in the Security Council India has a lack of strategic culture. Although
since their independence it became better it has fought only a limited amount of wars, one with China
and some with Pakistan. Although looking at India’s future prospects as a great power China matters
most, Pakistan still dominates Indian military thinking. At the moment India is slowly improving its
military system including their nuclear arsenal trying to stay up with China. Till so far India’s regional and
global expectations have been obstructed by its limited material capabilities. If it succeeds in improving
its military system it will have more power at the international level, but this is a too unpredictable path
to make strong predictions (The Economist, 2013) (Ollapaly, 2001).

4.2.2 The Indian lawsuit

Of course the arguments brought forward by the Marshall Islands towards India are comparable with
those towards the UK. Still there are some huge differences, mainly because India is not part of the NPT,
which makes it difficult to lay a basis for a dispute on article VI. The Marshall Islands as you will see
below still argue that India should be hold accountable, but then under international customary law.
India on its turn, just like the UK, argues that the ICJ has no jurisdiction to deal with this case.

Application

In its application against India, the Marshall Islands accused India of not engaging in negotiations to

cease the nuclear arms race, highlighting that India continues to expand and improve its nuclear arsenal.

The application starts with referring back to the advisory opinion of 1996, the Article VI of the NPT and

the principles of humanity. The underlying claims are that India is in breach with international

customary law and is in continuing breach of its obligations to perform its international legal obligations

in good faith. Than the Marshall Islands mention some facts about India’s nuclear arsenal, nuclear

policy, doctrine and its expenditures on nuclear weapons. This is followed by a section concerning the

law. In the advisory opinion of 1996 the Court states that ‘fulfilling the obligation expressed in Article

+LX NBYlIAya gAGK2dzi Fye R2dzod +y 202S0OGAGS 2F @A
community toda@Moreover the ICJ did not confined its remarks to state parties of the NPT when it
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leading to nuclear disarmament in all its aspects under strict afid5e© 0 A @S A Yy G SNF I GA 2y |
because of these statements that the Marshall Islands see the Court’s decision as a form of customary

international law. Further on in the application the Marshall Islands explained in which ways India has

breached their obligation towards international customary law.
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The final requests are comparable with those towards the UK. It asked the Court to adjudge and declare
that India has violated international customary law and failed to negotiate disarmament in different
ways. Furthermore, the Marshall Islands request the Court to order India to undertake all necessary
steps to comply with its obligations (ICJ, 2014e).

Written and oral proceedings

In the counter memorial and the oral proceedings India argues that there is no dispute at all.
Furthermore, they argue that even if the Court decides that there is a dispute it would nonetheless lack
jurisdiction, because just like the UK argues, the absence of other states will make the remedies sought
by the Marshall Islands useless. The Court found in other decisions that the absence of other parties
according to ‘the Monetary Gold’ principle makes decisions impossible. Another point, different from
the proceedings of the UK case is India’s special declaration. India made a reservation to its declaration
which may exclude the ICJ jurisdiction over the Marshall Islands application. In 1974 the Indian minister
of foreign affairs made a declaration on India’s behalf stating ‘a compulsory ipso facto and without
special agreement ... the jurisdiction of the (ICJ) over all disputes’. This is followed by a whole list of
reservations that excludes several categories of disputes (Kumar, 2014) (ICJ, 2015c). The reservations in
this declaration bar jurisdiction in the case of; & ¢ fuSsdiction of the International Court of Justice over
all disputes other than:

(1) disputes in regard to which the parties to the dispute have agreed or shall agree to have recourse to
some other method or methods of settlement;

(2) disputes with the geernment of any State which is or has been a Member of the Commonwealth of
Nations;

(6) disputes where the jurisdiction of the Court is or may be founded on the basis of a treaty concluded
under the auspices of the League of Nations, unless the Goverofriadta specially agree to

jurisdiction in each case;

(7) disputes concerning the interpretation or application of a multilateral treaty unless all the parties to
the treaty are also parties to the case before the Court or Government of India specediyag

2 dzNA & RI&,Q974.2 Yy T €

India’s support for disarmament within the United Nations and through other ways is extensively
elaborated in the written and oral proceedings. It also argues that it is absurd that part of the NPT
should be seen as customary international law. The treaty is by India seen as unacceptable and
according to India the ICJ has no jurisdiction to compel a state to accept treaty obligations to which it
had not provided its sovereign consent and even persistently had objected. India’s final counter-
arguments are that the Court’s judgement must have some practical consequences. Which will be
through the eyes of India impossible. Undertaking negotiations would be incapable of effective
application (ICJ, 2015c).
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At the oral proceedings both countries directly respond on the different arguments made. So did the
Marshall Islands give an example of India being ironic when talking about disarmament while at the
same day of the proceedings India tested a new missile. Different people of both legal teams made in
four days their points of view clear directly responding on each other in a lively debate. Not only in the
Indian case, but also in the other lawsuits English is alternated by French, the two official languages of
the 1CJ (ICJ, 2016gh).

4.2.2 India compulsory jurisdiction

As the description of the process showed the Marshall Islands are especially focussing on customary
international law and the good faith requirement. They claim that India and Pakistan have breached
Article 6 of the NPT, although both countries are not part of this treaty. India has also not signed the
Comprehensive Test Ban Treaty. Although India does, as stated in the proceedings, see no dispute at all
it has brought a legal team forward and complied with the ICJ jurisdiction. India’s position and interest in
the Asian region, but also in the world makes it for India hard to discuss issues around nuclear weapons
at an international court. As India’s history made clear the motives of signing the Court’s compulsory
jurisdiction are based on India’s political and legal system inherited of the UK and India’s international
attitude. India’s commitment by appearing in the proceedings before the ICJ shows its commitment to
the international rule of law.

The question rests why India has signed the compulsory jurisdiction of the ICJ, but has not signed the
NPT? In the essential basis of the NPT only the five permanent members of the Security Council are
recognized as officially nuclear weapons states. Although it is worldwide known that India possesses
nuclear weapons it is questionable to what extent this would be accepted when it becomes part of the
NPT. It is for sure that under the NPT India has to adapt a stronger policy towards disarmament. But
with the two enormous nuclear powers Pakistan and China laying on its borders India is extremely
anxious towards nuclear disarmament. Within the Indian government it is believed that nuclear
weapons makes India’s position stronger. Disarmament would only be attractable when other nuclear
powers do the same (Viswanathan, 2015).

The Indian minister of foreign affairs described the NPT as “If India did not sign the NPT, it istio@cause
of its lack of commitment for neproliferation, but because we consider NPT as a flawed treaty and it
did not recognise the need for universal, fscriminatory verification and treatmeh{Mukherjee,

2007). It is typical for India’s position when it comes to nuclear policy. In this thesis it becomes also clear
that nuclear policies are for the nuclear powers concerning extremely sensitive issues, mainly because of
sovereignty and security reasons. This may cause that although India accepted different cases at the ICJ

its willingness to continue the Nuclear Zero Lawsuits if the ICJ decides so will be low. However it will be a
difficult task for the Marshall Islands to convince the ICJ that it has jurisdiction in the first place.

Especially because India has not signed the NPT and the concept of customary international law is vague
and interpretable in different ways (Rangarajan, 2014).
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4.3 Motives he Islamic Republic of Pakistan

The Islamic Republic of Pakistan, neighbour of the previous discussed Republic of India, has just as its
neighbour been contested by the Marshall Islands at the International Court of Justice. Pakistan has a
population of more than 200 million people, but before the Court it stands equal with the Marshall
Islands. Pakistan has signed the compulsory jurisdiction of the ICJ, but is just like India not part of the
NPT. Not surprisingly the requests in the Marshall Islands application are almost exactly the same for
both countries. The only remarkable difference between the two lawsuits is that Pakistan did not
engaged in the oral proceedings, because it argued it had already been clear enough in the written
proceedings. This is why there will not be a special subchapter called the Pakistan lawsuit in this thesis
(1CJ, 2014f) (ICJ, 2015d).

4.3.1 Pakistan’s nuclear arms race

Understanding Pakistan’s nuclear policy it is necessary to look at its relation with India. Since the late
1980s Pakistan and India are having a high level of nuclear rivalry, some even call it a real nuclear arms
race. After India first tested nuclear weapons in 1974 Pakistan’s Prime Minister Bhutto started a nuclear
development program. The balance of power is constantly changing between the countries, although
India always has had a much more powerful position. India having a population more than four times as
large as Pakistan is in different aspects more powerful. Pakistan’s nuclear weapons are viewed as the
single possible equalizer between the two states. Both countries are possessing similar amounts of
nuclear weapons. Since the beginning of the conflict Pakistan is challenging India’s hegemony and
searched for closer relations with the US and China. Concluding India is trying to catch up with China and
Pakistan on its turn is trying to catch up with India. In the political sense the capacity to influence the
course of international events is dominated by India. India’s economy and strategic abilities are growing
rapidly. As a consequence Pakistan’s ability to challenge India is diminishing. Nuclear weapons play an
important part here for Pakistan in reinforcing mutual hostility, but they also induce caution. Pakistan
and India has adopted a lot of the American way of talking about deterrence, but if this is the best way?
Over time both countries behaved cautious and inconsistent with the concept of minimum deterrence
(Basrur, 2009).

On the one hand the Pakistani government refuses to adopt a no-first-use policy, mainly because of the
conflicts with India. Furthermore, building and improving its nuclear arsenal has been one of Pakistan’s
national goals for years. But on the other hand Pakistan has a policy of credible minimum deterrence.
These kind of contradictions could be seen in the majority of the nuclear powers. The conflict between
India and Pakistan stems from the struggle to establish a “hegemony” over South Asia. Both countries
are in different ways totally different; among other from the religious perspective. They will always try
to be the most powerful country. Pakistan fears the strong Indian economy, and its conventional and
nuclear strength. It is well known that nuclear weapons play a credible role in ‘preventing’ wars. This is
due to fear of mutual annihilation. Pakistan’s nuclear doctrine is based on that their nuclear arsenal has
worked to prevent Indian aggression (Tkacik, 2010) (Adelphi Papers, 2013).
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The other large countries involved in the Pakistan-India arms race are China and the US. Although China
repeatedly dismissed the charges that it had supported Pakistan with nuclear materials the US claims to
have evidence China did. The US sees Pakistan possessing nuclear weapons as a threat to their security.
This because Pakistan has proved to be a breeding ground for Islamic terrorists and is in the political
area a complex and unstable country. State failure in Pakistan and war in Asia would threatened US
security. Although the US is against the development of nuclear weapons in Pakistan, Pakistan has a
close relationship with the US. The US recognize the need of using Pakistan’s strategic position,
surrounded by states as Afghanistan and China. US foreign policies towards India can be characterized in
attempts to draw India closer to them. As | already mentioned in the chapter about the US motives it is
clear that the US is continuously strategic manoeuvring between countries pursuing their self-interests
(Madhavan, 2015) (Tkacik, 2010).

In the Nuclear Zero Lawsuits cases of India and Pakistan both argue that they already support
commitment on multilateral negotiations in nuclear disarmament. At least as a matter of principal or
form. So in their case the Nuclear Zero Lawsuits might have more significance for the nuclear arms race
that they are currently engaged in. The Marshall Islands argue that they should seek to negotiate limits
on the nuclear arms racing, like not introducing multiple warheads vehicles or not quantitating
expanding their nuclear arsenals (Burroughs, personal communication. 2016) (I1CJ, 2016i).

4.3.2 Pakistan — India at the International Court of Justice

Pakistan has not often been involved in cases at the ICJ. But at least Pakistan was interested to have the
ICJ as a resource in its disputes or conflicts with India. The only cases in which Pakistan has been
involved were against India. Pakistan has brought India before Court twice, although in both times it did
not came to an actual decision by the Court because a lack of jurisdiction. With signing the compulsory
jurisdiction of the ICJ it became possible for Pakistan to challenge India on an international level. In 1973
and in 1999 it submitted applications at the ICJ against Pakistan. In 1971 it was India challenging
Pakistan at the ICJ. That Pakistan has not been involved in any other case at the ICJ makes its special
relation even more clear. These cases are of course not the only conflicts between the countries, but the
only being handled at the ICJ.

The first dispute at the ICJ between both countries started in 1971 when India filed a case against the
jurisdiction of the International Civil Aviation Organization (ICAQ) to decide on Pakistan’s demand that
India could not deny it overflight and landing rights. An interesting case because the ICJ was asked to
decide if another large international institution had the jurisdiction to decide in this case. The ICJ ruled
against India saying that the ICAO had jurisdiction in this case (I1CJ, 1972).

In 1973 Pakistan filed a case to stop the repatriation of almost 200 Pakistani in India custody after the
1971 war between both countries. India was proposing to move the Pakistani prisoners to Bangladesh to
be put on trial for genocide. Pakistan argued that India had no rights to move the Pakistani prisoners.
The ICJ first decided to settle the issue of jurisdiction as it usually does. However during this phase in the
lawsuit both countries came to an agreement and Pakistan discontinued the case at the court (I1CJ,
1973b).
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In the 1999 Aerial incident case Pakistan accused India of shooting down a naval aircraft in Pakistan’s
airspace. India responded in objecting to the Court’s jurisdiction on the basis of the Commonwealth
reservation to its optional clause declaration. In 1974 it added different clauses in which among others is
stated that India not accepts the ICJ jurisdiction when it comes to a dispute between countries part of
the Commonwealth. The ICJ upheld India’s position and there was no decision made. The Marshall
Islands are no part of the Commonwealth so there is no possibility in the Nuclear Zero Lawsuits that the
Court decides in a similar way (Singh, 2015). Pakistan left the Commonwealth in 1972 after the other
member countries recognized Bangladesh. However it returned in 1989, which made India’s claim in the
court case acceptable. The story continued when Pakistan was suspended from the Commonwealth
from end 1999 till 2008. In 2008 the government of Pakistan had undertaken enough positive steps to
fulfil its obligations in accordance with Commonwealth values and principles (Commonwealth, 2016).

The different cases at the ICJ between Pakistan and India show that the conflicts between Pakistan and
India could have been a motive to sign the compulsory jurisdiction of the ICJ. It gives them an equal
position at the ICJ in which disputes could be solved. This is not saying that the past cases at the ICJ has
really worked out for both countries. In the 1999 case the Court lacked jurisdiction, but during the 1973
case both countries came to an agreement. Coming back several times is the membership of the
Commonwealth and the British legacy, which both are important factors driving Pakistan’s motives to
accept the compulsory jurisdiction of the ICJ.
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Chapter 5. Legitimizing the International Court of Justice

In this chapter | will use the concept ‘legitimacy’ to create a deeper understanding of the motives the
different countries have to go or not to go to the International Court of Justice. Each country has a
different perspective and interest in how to use the ICJ. The unwillingness of the nuclear powers to deal
with the Nuclear Zero Lawsuits at the ICJ is raising questions about the Court’s legitimacy. It is for
institutions like the ICJ of the greatest importance that they are seen as legitimate to be effective and
workable in practice. Drawing lessons from the different motives of the countries | am wondering if the
ICJ is seen as the legitimate international institution to make judgements about international law.
Furthermore, | asked myself; why do all the nuclear powers argue that the Nuclear Zero Lawsuits lack
jurisdiction? And could the Marshall Islands applications be seen as legitimate?

5.1 Legitimizing international law

“The UN's unique legitimacy flows from a universal perception that it purdaegea purpose than the
interests of one country or a small group of countries. The reality is that international institutions like the
UN can only be as effective as its members allow it tq\tepayee, 2016).

The United Nations is the most well-known and largest institution on a global level in which almost all
countries are involved. It has been established to maintain international peace and security, protect
human rights, promote sustainable development, deliver humanitarian aid and uphold international law.
In the UN Charter there is set the objective ‘to establish conditions under which justice and respect for
the obligations arising from treaties and other sources of international law can be maintained’ (UN,
2016). The International Court of Justice is the main body of the UN settling international disputes. Also
here you can state that it can only be as effective as its members allow it to be. Vajpayee, who | quoted
here has been the prime minister of India twice. Although India is one of the three nuclear powers
accepting the Marshall Islands application it argues that the ICJ has no jurisdiction in the Nuclear Zero
Lawsuits case. Removing nuclear weapons from this world could be seen as a larger purpose than the
interests of only the nuclear powers. Next to this the ICJ could be seen here as the legitimate institution
upholding international law related to nuclear weapons. But Vajpayee also argues that nuclear
deterrence is extremely important for India, hereby emphasizing its national interest. As becomes clear
looking at India’s motives, India does not see the ICJ as the institution which should further deal with the
Nuclear Zero Lawsuits because it lacks jurisdiction. Is it not specifically this that could be seen as
members not allowing the ICJ to be effective? Or is India accepting the IC)’s compulsory jurisdiction and
hereby letting the Court decide if there is enough jurisdiction just the perfect example of India
legitimizing the ICJ. Before | give an answer to these questions | will describe which definition of
legitimacy | use and how this is related to international law.
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5.1.1 Defining legitimacy

Despite the fact that legitimacy has different definitions and interpretations, | will use legitimacy here as
the justification of authority and how this causes acceptance of authority. The authority in this case is
the ICJ. ‘Legitimate authority’ is according to Bodansky (1999) the same as ‘justified authority’. This
thesis is repeatedly coming back to questions about how far do countries justify and accept the
authority of the International Court of Justice. To what extent do countries accept the ICJ as the
organization justified to uphold international law and justice? Just three of the nine nuclear powers
accepted the Court’s compulsory jurisdiction. But also these three countries see the ICJ not as the
institution which should deal with the Nuclear Zero Lawsuits. It is for the International Court of Justice of
huge importance that members of the international community perceive their judgments as just, even if
they do not agree on the specific content (Dothan, 2013).

Legitimacy is often used in different contexts. Authors use it in different forms, as for example legal,
moral and social legitimacy, but you can also look at input, throughput and output legitimacy, a totally
different perspective. It is not an exception that authors use legitimacy different times in the same text
while ascribing different meanings to it. There is also a subjective aspect in legitimacy. Political actors
and in this case study nation states may call something legitimate not only because they have made a
considerate philosophical reflection or whether it perfectly suits with a normative framework, but rather
because it is in their interests and they like it or not. The former Indian prime minister quoted in the
beginning of this chapter describes the UN as a legitimate organization, but the questions raises if he
would also see the ICJ as the legitimate institution to deal with the Nuclear Zero Lawsuits. Because India
argues that the ICJ has no jurisdiction in this case it is easy to think that they see the ICJ not as the
legitimate institution, but this is not what legitimacy is about. If the UK, India and Pakistan are allowing
the ICJ to decide on the matter of jurisdiction, which there are, this is an example of legitimizing the ICJ.
Defining legitimacy becomes especially extremely important here. If the Court decides that it is within
their jurisdiction to continue with the lawsuits and the three countries accept this, they are accepting
the authority of the ICJ and with this legitimize the ICJ as the rightful institution. As mentioned above
even if countries do not agree with a Court’s decision, but still accept their judgements they legitimize it.
This counts of course not for the 6 nuclear powers not accepting the Nuclear Zero Lawsuits at all

International law’s legitimacy rests on the states concerned. States should have the ability to negotiate
and adhere to international agreements. If the states are equally engaged in the processes at the ICJ this
can be seen as a good example of input legitimacy. Authority as for example of the ICJ can also be
legitimized if the procedures and the decisions of the Court are considered as fair by the states.
Professional judges from different countries giving their expert opinions is a good form of throughput
legitimacy. Furthermore, public hearings and the open equal stages in the process increase the ICJ
legitimacy too. Finally authority can be legitimized by the outcome it procedures. It is questionable if
there will be any outcome at all at the Nuclear Zero Lawsuits, because the three nuclear powers
involved make strong arguments that the Court lacks jurisdiction. But that is not saying that these
countries do not see the ICJ as an illegitimate institution (Wolfrum & Roben, 2008).
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5.1.2 International law and an international legal system
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similar function for the international commity (Jennings, 1992).

Former president of the ICJ Sir Robert Jennings already described the ICJ function as not only one of
settling disputes, but also one of developing international law. According to the UN international law
includes ‘the legal responsibilities of states in their conduct with each other, and their treatment of
individuals within State boundaries. Its domain encompasses a wide range of issues of international
concern, such as human rights, disarmament, international crime, refugees, migration, problems of
nationality, the treatment of prisoners, the use of force, and the conduct of war. It also regulates the
global commons, such as the environment and sustainable development, international waters, outer
space, global communications and world trade’ (UN, 2016). Goldsmith & Posner described international
law as largely being a product of states pursuing their own interests on the international stage.
Especially after the Cold War an extraordinary optimism existed about the ability of international law to
deal with global problems. It seemed that countries were more open for an international legal system
and that most states saw this as legitimate (Goldsmith & Posner, 2005). But who decides what
international law exactly is and how it should be given form?

Last century there has been a rapid growth of international institutions wielding powers with large
impacts on the autonomy of states and individuals. In many area’s these international institutions are
not totally dependent on nation’s states but have taken on a life of their own. At the moment there are
many debates about the legitimate exercise of power beyond the nation state. In the aftermath of
World War Il and with the end of the Cold War a historically unprecedented delegation of power shifted
to these international institutions like the ICJ and the consequences of breaking international law have
become more serious. Decisions in the Nuclear Zero Lawsuits will give an answer on the question if the
nuclear powers broke their obligations towards an international treaty. It is clear already that it did not
succeed in forcing 6 of the 9 nuclear powers in going to Court (Thomas, 2014).

Around the same time period of the establishment of the ICJ the Security Council, World Bank, IMF and
other international tribunals were set up. Also more recently large international institutions like the
WTO and the ICC were established. All these international institutions contribute to a worldwide
definition of what international law should be and how it should be given form. It is not strange that all
these institutions now regulating area’s which traditionally belonged to the realm of national law are
causing tensions between states and the international institutions. At the moment many countries face
for example political movements rising in popularity because of their anti-appropriation towards
regulation on a higher level than the state thoughts. The European Court of Justice’s role in enforcing
one single EU market may be one of the side reasons the English had a referendum about a possible
English Brexit. Central stands the threat to British sovereignty when it comes to a stronger European
Union (Smith, 2016).
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5.1.3 Different perspectives on international law

There are two different kind of groups. One saying that international law lacks legitimacy in some ways,
especially compared to national democratic governance. So less authority should be given to
international law. And the other group is of the opinion that international institutions are essential in
our modern world, but should be reformed in order to improve their authority and legitimacy to meet
the new future global challenges. Despite of the different interests countries have our world today is
facing some global problems which are in the interests of all. Many of these global problems are
unsolvable on a national level. | am not only talking about climate change here, but also about the
economic system which has become such interconnected and problems like migration. It is a matter of
some people protecting their self-interests, sovereignty and autonomy of democratic governments and
other people intending to replace national governments and establish international legitimate
institutions (Wolfrum & Roben, 2008).

One of main limits international law is facing is the powerful position of the largest states in our world.
International law is often seen as primarily reflecting the largest powers interests. In other words
international law is just a product of states pursuing their own interests. Is it fair that world’s 5 largest
powers are having veto rights in the Security Council? Before asking this first the question should be
asked if these countries are still the 5 largest powers in our contemporary world. As we have seen in the
previous chapters countries like India, hosting the second largest population in the world, have become
more and more powerful. At the ICJ countries are treated as equal, but the majority of the large powers
have not signed its compulsory jurisdiction and are so not obligated to accept all the cases. Leaders of
world’s largest powers have always been reluctant to make use of the arbitration of judicial settlement
to resolve their disputes (Goldsmith & Posner, 2005).

Within the international law scholarship there exists huge conceptual disagreement about what a
correct legal process is. It is for the ICJ an extremely difficult task to make a system work which satisfies
all the different views of nation states. The composition of the ICJ will always lead to some people
having doubts (Vukas, 2013). Moreover all states have their own perspectives about how international
law and an international legal system should look like. | already used the term American exceptionalism
to describe the feeling among some Americans that their ideas are the best and should be made
universal. The same counts however for many other countries. The Marshall Islands is fighting these
ideas and uses the ICJ as an institution to which all countries should be hold equal. Sovereign equality
and international law have a complicated and sometimes strained relationship. But | am wondering if
there could be such a thing as equal capacities for rights if there are so many inequalities. Sovereign
equality is used by the weaker states to seek protection against the greed of greater powers. But also by
states to judge for themselves what justices means and how this should be uphold (Nijman & Werner,
2013).
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Protecting state sovereignty is often used in the motives of the different nuclear powers as an important
reason to be careful with too much binding international laws. Sovereignty involves that states enjoy full
jurisdiction over their territory and the people and property within this territory. When jurisdiction
moves to an international institution as the ICJ countries soon felt their sovereignty endangered (El
Ouali, 2012). The Marshallese seek protection and the help of larger states while the nuclear powers
want to decide for themselves how to deal with nuclear weapons. The Nuclear Zero Lawsuits showed
that states are always looking at each other when it comes to international issues. No state wants to be
restrained by international law, as for example an international treaty, when other states do not. Not
only in the case of the Marshall Islands is equality such an importance factor when it comes to the
protection of state sovereignty. Legal equality is a fundamental principle of international law (Nijman &
Werner, 2013).

All these factors described above; the global need for more international law, but especially the
struggles related to the establishment of an international legal system could be directly linked to the
concept of legitimacy. Moving authority to an international level asks for a change in the way nation
states are legitimized and above all how relationships between states are legitimized. Countries giving
huge importance to their sovereignty most probably will have a lower level of legitimization towards
international institutions. However in our globalized contemporary world it sometimes is impossible for
states to neglect these international institutions whether they accept them or not. States in determining
whether or not to obey international law and legitimize an international legal system always take into
account their interests in that law and legal system (Franck, 2006).

Noncompliance with international law, as the NPT, is undermining international law and output
legitimacy in general. The perception of the treaty’s degree of abidingness will determine its
vulnerability. When the nuclear powers do not see who should hold them accountable for pursuing
negotiations towards disarmament they will not see it as their priority. If the Marshall Islands do not
succeed in letting the IC) make a judgement the degree of abidingness will only decrease more. The
Marshall Islands definitely see the ICJ as the legitimate institution which should deal with hold countries
accountable under the NPT (Franck, 2006).

When it comes to customary international law it is different what the legitimate source is. To hold states
accountable under laws which they did not agreed upon sound like the opposite of legitimacy. However
it is possible according to the Marshall Islands if states are aware of their implications for the possible
development of customary international law. (Wolfrum & Roben, 2008). Customary international law
does not simply require a majority of states, but it requires widespread and consistent state practice. It
should serve the global community, which is extremely diverse and decentralized. This is still making
customary international law a vague and broad area. The ICJ was after it was established the only Court
for the global community. Today the day it still is the most universalistic Court in the world struggling
with defining customary international law (Greenwood, 2011).
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5.2 Limits International Court of Justice

On the one hand there has never been more international cooperation and willingness to create a
system of international law, but on the other hand more and more counter voices are warning for a loss
of their sovereignty and argue against a too strong international legal system. The International Court of
Justice, the best example of such an international legal institution upholding international law, has to
deal with these kind of struggles. Analysing the Nuclear Zero Lawsuits it becomes clear that the limited
amount of countries which have signed the compulsory jurisdiction is one of the ICJ main limits here. |
will discuss only the limits which could be linked to the Nuclear Zero Lawsuits.

5.2.1 Legitimacy and the International Court of Justice

How the International Court of Justice seeks and manages legitimacy shapes the character of the power
they wield. Authority could be seen as a variety of this power oriented towards securing the right to rule
that includes justification for voluntary obedience. It is possible that the International Court of Justice
fails in making itself legitimate, but this does not mean that they cannot exercise power anymore. In this
case the Court will not be an institution based on authority, but on illegitimate domination, which is very
unlikely (Conti, 2016). The ICJ will try to enhance their legitimacy to fulfil its goals and to improve its
chances that states comply with its judgements. How more legitimate states see the ICJ how more
effective the Court will be. If in many cases states comply with its judgements the Court will build up a
legitimate reputation. This also counts for the states which signed the compulsory jurisdiction of the
Court. These states can build up credibility of their interstate commitments. Mostly the Court will try to
convince the international community that its judgements are just, rightful and unbiased. Impartiality is
extremely significant when it comes to the ICJ. It tries often to find a kind of compromise, so that none
of the parties feels being judged in the negative way (Dothan, 2013).

In the international context an institution as the ICJ implies that is has the right to rule even if it does not
act in accordance with the rational self-interest of everyone who is subject to its rule. According to
Powel two key factors shape state’s perceptions of a Court’s legitimacy. Firstly, the Court’s legal and
institutional design and secondly its decisions and legal outcomes. The way the ICJ is set up; judges from
different nationalities, maximum time-limit judges, its compulsory jurisdiction and the different rounds
of hearings in the processes are all part of the first key factor. The ICJ behaviour in specific cases allows
states to shape their views regarding the Court’s legitimacy. Each case has consequences for the Court’s
future legitimacy. And legitimacy on its turn influence the Court’s power and effectiveness (Powell,
2013).
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5.2.2 Compulsory jurisdiction

The ICJ has become basically a system of voluntary jurisdiction. The system has not worked out as was
hoped when the United Nations was founded and the Permanent Court of Justice was turned into the
ICJ. Definitely | can conclude that the international system through the ICJ is pretty weak. The Marshall
Islands are trying to say that there are international obligations and therefore they should be to an
international court. Enhancing on this the Marshall Islands also invited the governments which have not
accepted the compulsory jurisdiction through a standard procedure to invite governments to come
before the Court. However this was ignored by five of the six nuclear powers. Only China responded
officially that they did not want to accept the Nuclear Zero Lawsuits.

At the 60th anniversary celebration of the ICJ in 2006, Secretary-General Kofi Annan made a renewed
call for ‘all states that have not yet done so to consider recognizing the compulsory jurisdiction of the
Court (Annan, 2006). However it is still one of the main problems the ICJ is facing. Submission to
compulsory jurisdiction could be seen as the golden standard of the ICJ’s legitimacy. As the description
of the different perspectives on international law shows nation states are always looking at each other
and afraid to lose power if they engage in binding international law. The compulsory jurisdiction of the
ICJ is an example of a binding agreement. That a majority of the most powerful states have not signed
the compulsory jurisdiction is typical if we look at the contemporary different perspectives to
international law and an international legal system. Moreover countries like for example India have
signed the compulsory jurisdiction, but with it a list of different declarations. In these declarations
exceptions are made to the Court’s compulsory jurisdiction. Many states did after unfavourable
litigation outcomes terminated their declarations. This makes the notion ‘compulsory jurisdiction’ less
compulsory as the notion suggests (Moussly, 2013).

Questionable is also how binding the compulsory jurisdiction is. The US and France withdrawing from
the Court’s compulsory jurisdiction are in this case the countries challenging its actual abidingness.
India, Pakistan and the UK are the only countries which have signed the compulsory jurisdiction of the
ICJ. As you have seen in the previous chapter they all have their own motives to do so. However this is
not meaning that they comply with the Marshall Islands. On the contrary they are arguing that the ICJ
has no jurisdiction to make decisions in the Nuclear Zero Lawsuits. They are not the only countries in the
Court’s history arguing against the Court’s jurisdiction. Among the 28 cases that arose from unilateral
applications to which jurisdictional objections were raised, the Court handed down judgments in only 13
cases. Most of those judgements lost their abject almost immediately (Llamzon, 2007).
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The risks is that if the Nuclear Zero Lawsuits continue also India, Pakistan and the UK may possibly
withdraw. Nevertheless, | estimate this chance low. But when they do so it will be hard to trial other
countries at the ICJ, because countries will think twice before submitting applications. Advisory opinions
are not providing hard international law, but most probably also in the Nuclear Zero Lawsuits
contentious cases the Court can hardly make any hard law. With world’s largest powers blocking the
Court’s jurisdiction it loses legitimacy. It is important to recognize that although the Court is losing
legitimacy thanks to the majority of the nuclear powers, the UK, India and Pakistan do see the ICJ as the
legitimate institution to deal with international disputes. With signing the compulsory jurisdiction they
give the ICJ the authority to decide about the lawsuits. If my prediction; that the three countries will
continue the lawsuits if the Court decides there is enough jurisdiction to do so, becomes true it will be
the perfect example of countries legitimizing the ICJ. Nevertheless, the possible outcome that the
Marshall Islands do not succeed in enforcing the NPT more strictly, but that the Marshall Islands
applications will be dismissed for lack of jurisdiction is quite high. This will decrease the ICJ legitimacy
and through this the Nuclear Zero Lawsuits may even backfire the Marshall Islands purpose of enforcing
international law. This is also why requiring all the UN members to become part of the ICJ)’s compulsory
jurisdiction may not be the solution. It would lead to enforcements by the Court of countries which
countries are not willing to take (Davis, 2016).

The Security Council has proven not to be the most effective institution dealing with occasions of clear
non-compliance with Court’s decisions. However although there may be no decision at all of the Court
due to a lack of jurisdiction, the applications at the ICJ may still have a positive effect. The act of
submitting a dispute before the ICJ has a positive effect on the ultimate settlement of the dispute.
Through this way indirectly the lawsuits could have a positive legitimacy outcome. The Marshall Islands
already got a lot of media attention with their brave attempt to take the large nuclear powers to Court
(Llamzon, 2007).

Admission to the United Nations is not the same as submission to the ICJ. The UN may refer to the ICJ on
its website as the principal judicial organ, but the Court’s authority is totally different compared with
that of the UN. Not strange, because giving away authority to the UN has less consequences than giving
away authority to the ICJ. At the UN the large powers cannot be brought to Court by relative small
weaker states. But the absence of major powers accepting the Court’s compulsory jurisdiction has also
given the ICJ less authority. With its weak jurisdictional design the ICJ has failed to address many
ongoing international conflicts. The conclusion could be drawn that the states which have not signed the
compulsory jurisdiction these states do not view the ICJ as absolute legitimate. In any case they see it
not as the institution which should deal with all disputes involving their countries (Powell, 2013).
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5.2.3 Legitimizing nuclear weapons

The motives of the UK, India and Pakistan to accept the case are especially based on their submission to
the Court’s compulsory jurisdiction. But it is not per se the ICJ as institution which is causing the
difficulties states have in accepting its jurisdiction. Negotiations about disarmament of nuclear weapons
are an extremely complex process, mainly because there are so many interests involved. The low degree
of willingness among the nuclear powers to participate in the Nuclear Zero Lawsuits could especially
ascribed to the important role nuclear weapons have for these states. It seems that none of the nuclear
powers sees the ICJ as the legitimate institution to deal with these kind of issues. The non-nuclear
powers on the other hand do see the IC) as an important international institution to deal with these kind
of issues. In this particular sphere of nuclear weapons it is perceived as being much a matter of state
sovereignty and state defence. So governments are reluctant to hand over some of that power to the
international system. This is not limited to the ICJ, but counts for the whole international system being
generally weak towards the most powerful states. Most of the nuclear powers are also not part of the
ICC and often use their veto in the Security Council.

There are some international treaties like the NPT established in order to deal with the nuclear
disarmament issues. But there is no international monitoring agency making nuclear arsenals more
transparent and making it easier to hold the countries that are recognized to possess nuclear weapons
accountable under international law. How much is a treaty worth if countries cannot be hold
accountable under it. This is so important for the countries that do not have nuclear weapons and are
also bound under the NPT (Burroughs, personal communication. 2016). When it comes to treaties the
continuing structure and their changeability over time is of the greatest importance. Treaties and
international institutions can become illegitimate when the change over time. The United States and
France withdrew both from the Court’s compulsory jurisdiction when they found its decision
illegitimate. Pakistan and India are not part of the NPT, because they find the treaty unfair and in this
way also illegitimate. When there is no clear international law it is difficult for the Court to make
legitimate decisions. If the ICJ uses reasoning constraint by law its legitimacy will improve. In the case of
nuclear weapons, although the Marshall Islands argue that there are international laws dealing with this,
laws in general are vague and broad. The difficulties the ICJ had with the advisory opinion to come up
with hard law for nuclear weapons is typical for this. It is in the self-interests of the nuclear powers to
maintain the weapons and although countries used to be very concerned about their image, not
engaging in the Nuclear Zero Lawsuits will not damage their image a lot (Suter, 2004).

There exists also something like legitimacy towards the international community. In the Marshall Islands
applications there is often referred to this international community to which nuclear weapons form a
threat. The ICJ should strive to ensure their support by the international community in order to preserve
its international legitimacy. It can improve this legitimacy by showing that its decisions suits the
preferences of the whole public (Dothan, 2013). The Marshall Islands recognize the importance of
engaging the international community. But as described in the previous chapters the nuclear weapons
have quite a high support of the people living in the countries possessing these weapons. The Marshall
Islands try to represent the countries not possessing nuclear weapons. At least the Nuclear Zero
Lawsuits caused huge media attention and set nuclear disarmament again on the international agenda.
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5.3 Future challenges International Court of Justice

Establishing a total legitimate international legal system is almost impossible to reach. Enhancing on this
and in the light of 70 years ICJ experience it is highly unpredictable that all the members of the UN will
sign the compulsory jurisdiction of the ICJ coming years. But maybe the ICJ does not need to be
legitimate in the eyes of all countries to be effective. After having described the limits the ICJ faces at
the moment and its close relation with the Court’s legitimacy | will briefly mention some challenges the
ICJ has to face in the near future.

5.3.1 Creating legitimacy

The decisions made in the Nuclear Zero Lawsuits most probably will have an effect on the Court’s
legitimacy. It is up to the ICJ to improve its legitimacy, but it should not make judgements purely on
achieving this. If more states comply with the Court’s judgements and engage in the different processes
the Court will built up a legitimate reputation. In the Nuclear Zero Lawsuits case it can go in two
opposite directions. If it makes a historical decision in favour of the Marshall Islands it would stimulate
other countries to submit applications at the ICJ too. The other way would be the Court dismissing the
cases which would give the Marshall Islands and other states the feeling that large countries cannot be
hold accountable under international law. Both directions will influence the Courts legitimacy for sure.

As the previous chapter shows strong states are less likely to accept the Court’s compulsory jurisdiction,
the Commonwealth nations being an exception. Furthermore, there is more state support for the ICC,
than the ICJ. It looks like that the ICC is perceived by the international community as more legitimate
(Powell, 2013). But if we look at the cases being dealt with by the ICC only development countries and
not the large powers are involved (ICC, 2016). It are especially these large ‘nuclear’ powers who do not
want to lose their sovereignty and are afraid to give their power away to any international institution.
That the sovereignty of states stills overbalances the willingness to give authority to institutions higher
than the nation state proves that the international legal system is far from perfect.

There is not a one way road through which the ICJ could increase its legitimacy. Developments within
the ICJ are also dependent on more general developments in international law. The ICJ is dependent on
how in the future international law is giving form. Will states give more authority away to an
international legal system, or will there be a movement back to more state power. This will be especially
dependent how the largest states will establish a balance of power. At the moment the possibilities for
what international law can achieve are limited by the configurations of state interests and their
distribution of power. Still more treaties and international agreements between states are now adopted
than ever before. For smaller states, as the Marshall Islands, international law will only become more
important. A common global philosophy underpinning more respect for one international legal system is
needed. The applications submitted by the Marshall Islands form a brave try to renew attention to this
possible global philosophy. Enhancing on this there will always be international disputes not suitable for
settlement by the ICJ and another peaceful ways of settlement for these kind of disputes should be
found (Suter, 2004).
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Countries pursuing their self-interest legitimize their actions by saying that they act in the good for their
people. With legitimizing their own actions international law and the IC) become less legitimate. It is
important to distinguish legitimacy as a reason for action and reasons for compliance, including self-
interests. States often make, looking at whether or not to sign the Court’s compulsory jurisdiction,
decisions based on a calculation of the benefits of compliance or non-compliance. But it is for the ICJ
important to stay objective and not engage in serving the self-interests of some countries. This may
suggest a failure of the outcome legitimacy (Thomas, 2014). Enhancing on this it is very important that
the ICJ should retain its equal principles to prevent that powerful states can influence the other states.
Equality is the bases of a legitimate ICJ, which is difficult to reach, because the different levels of powers
between countries are enormous (Wolfrum & Rében, 2008).

| want to end this subchapter with giving an example of an alternative way to deal with the problem of
the largest states blocking the compulsory jurisdiction. If the ICJ wants to create more legitimacy it
should start a campaign to encourage states to sign the compulsory jurisdiction. But another interesting
more practical solution may be the so-called referral jurisdiction. This would mean in practice that a
majority of countries within the UN would have the power to vest the Court with referral jurisdiction
over disputes. Every state wishing to submit an application at the Court could with a majority of votes in
the UN make its application obligatory even if the states involved do not consent. The majority voting
principle and the equal processes at the ICJ will make the referral jurisdiction legitimate. It sound like a
wonderful solution, but it is questionable if the large powers would agree with the introduction of such
a system (Strauss, 2011).

5.3.2 Nuclear Zero Lawsuits

Halfway 2016 the Court will decide on whether or not the Nuclear Zero Lawsuits are falling under the
Court’s jurisdiction. Following remarks are above all speculations based on my experience of writing this
thesis. It will be extremely interesting to see what the Court will decide and if it decides that there is
enough jurisdiction to deal with the cases how the different countries will respond. The Nuclear Zero
Lawsuits are difficult to compare with other cases at the Court. Not only because there were no fewer
than 9 applications submitted from which only three made it to the Court, but because it are
contentious cases about obligations towards an international treaty concerning nuclear weapons.

To what extent the Court’s decision in the Nuclear Zero Lawsuits case will influence the ICJ legitimacy is
discussable. But | do not foresee that the Marshall Islands will succeed in enforcing the ICJ to make
judgements about the nuclear powers in the sense of actually pursue them to act within one year.
Although | found the UKs, India’s and Pakistan’s arguments that a third party should be involved quite
weak, it will be extremely difficult, looking at the difficulties the ICJ had with the advisory opinion about
nuclear weapons, to convince the Court there is enough jurisdiction to deal with the lawsuits. Especially
in the cases against India and Pakistan it will be difficult because they are not part of the NPT.
Customary international law stays in my opinion a vague area. Theoretically customary international law
is absolute legitimate, because it is the only law which applies to every state equally. But this is an
utopian perspective if you consider the largest powers leave their mark on international law (D’Amato,
2008).
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Although the Marshall Islands may be right in arguing that the nuclear powers do not enough to
negotiate in good faith, in comparison with the Cold War worlds’ nuclear arsenal has decreased
enormously. The Marshall Islands and the nuclear powers are mutually making arguments about
whether or not the nuclear powers are disarming. Because there is no clear worldwide monitoring
system it is difficult to check exactly what countries nuclear policies are and if there are none secret
nuclear programs. Transparency and accountability are two concepts indispensable in the monitoring of
nuclear disarmament. Monitoring is necessary to hold countries accountable for their policies under
international law. The Commission for the Comprehensive Test-Ban Treaty Organization have for
example many seismic stations checking if countries conduct nuclear tests. This is especially used to
detect if other states than the already existing nuclear powers are developing nuclear weapons. In the
future also the already existing nuclear powers should act in more transparency (The Economist, 2015b).

Treaties concerning nuclear weapons are comprehensive and far from universalistic. Countries are
always looking at each other when it comes to nuclear disarmament. The motives of the different
nuclear powers shows that almost all nuclear powers uphold a policy of nuclear deterrent. They
legitimize their nuclear arsenal towards their population with the assurance the weapons have a positive
influence on their safety. None of them is willing to reduce their arsenal if the other countries do not do
exactly the same (Black-Branch & Fleck, 2014). The Nuclear Zero Lawsuits are such comprehensive,
because all those different interests’ countries have. Nuclear disarmament is depended on how in the
future power relations will change. It will be up to the nuclear states to prevent proliferation of nuclear
weapons, but also up to the non-nuclear states to cooperate together and fight against a world in which
nuclear weapons are normal. The Marshall Islands as the organizer of the Nuclear Zero Lawsuits lead
with a good example here.
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Chapter 6. Conclusion

The Nuclear Zero Lawsuits are already historical in the sense that the tiny small Republic of the Marshall
Islands is challenging no fewer than 9 nuclear powers at the International Court of Justice. In this thesis |
answered the question; what moves countries to go to the International Court of Justice? In the first
chapter | came to the conclusion that the Marshall Islands have some special motives. It should be said
that the Marshall Islands’ history plays an important role when it comes to making the consequences of
weapons of mass destruction clearly imaginable. It also clarifies why the Marshall Islands want a nuclear
weapons free world. As the Marshall Islands are so small and dependent on other countries, especially
the US, international law has an important meaning for them. | referred to climate change as one of the
other large threats the Marshall Islands are facing. Also on this issue they are totally dependent on
international cooperation. But they experience that international law, in this specific case the NPT, is not
working well. The ICJ seemed, seen from the perspective of the Marshall Islands, the best institution to
hold the nuclear powers accountable for their actions. They are not specifically searching for
compensation, but for recognition of their position in global problems threatening their existence and
forming a danger in our world.

| elaborated the US position towards international law and the ICJ, because it has such a special
relationship with the Marshall Islands. The US is such a powerful country that it is afraid that small
countries use the ICJ to challenge the US. Because the US did not react in any way on the Marshall
Islands application at the ICJ, the Marshall Islands also went to the US Federal Court. The US is not the
only country ignoring the Nuclear Zero Lawsuits. They are accompanied by Russia, China, France, Israel
and North Korea, all not accepting the ICJ compulsory jurisdiction. China has been the only country
officially stating that it did not want to response in the Nuclear Zero Lawsuits. Soon | asked myself the
guestion why not? Why did these large nuclear powers not sign the compulsory jurisdiction of the ICJ
and why did they not respond on the Marshall Islands applications? Different aspects play an important
role in the countries’ considerations not to engage in the Nuclear Zero Lawsuits. In general these large
nation states are acting carefully when it comes to giving authority to an international institution. The
examples of the US and France which both withdrew from the Court’s jurisdiction after the Court made
a decision against them shows that they do not want to be judged by anyone. Furthermore, the large
nuclear powers attach great value to their sovereignty and by pursuing their self-interests they want to
maintain their powerful positions.

Especially when it comes to the topic of nuclear disarmament countries are looking at each other. The
US feels threatened by Russia, North Korea and the new players challenging its hegemony and security.
India is afraid of the rising powerful position of China and Pakistan and vice versa. In the Nuclear Zero
Lawsuits, especially in the form of security issues and power struggles, self-interests play such an
important role that nuclear powers are not willing to discuss this at the ICJ. They want to keep decisions
around nuclear policies in their own hands. Almost all the nuclear powers have signed the NPT and
recognize the dangerous consequences of the use of nuclear weapons, but maintain a policy of
deterrence.
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Of course | extensively described the motives of the countries which are involved in the Nuclear Zero
Lawsuits; the UK, India and Pakistan. Why do they, although one should think that they have the same
or similar interests as the other nuclear powers, accept the Nuclear Zero Lawsuits and send their legal
teams to the ICJ to engage in the procedures. The direct reason is that these nuclear powers have
accepted the Court’s compulsory jurisdiction and are obliged to respond to applications brought against
them. This does not mean at all, however that they agree with the Marshall Islands’ requests. On the
contrary they all argue that the ICJ lacks jurisdiction to deal with the Nuclear Zero Lawsuits. In the
written and oral proceedings the Marshall Islands and the nuclear powers debate about whether or not
the nuclear powers do everything within their capabilities to negotiate in good faith and pursue nuclear
disarmament. Furthermore, all kind of jurisdiction issues are discussed. The Marshall Islands will
especially in the case of India and Pakistan have a tough battle in convincing the Court of its jurisdiction.
As both countries are not party to the NPT and have made a list of declarations regarding to jurisdiction
issues.

The questions remains why the UK, India and Pakistan have signed up to the Court’s compulsory
jurisdiction? In the chapter dealing with their motives | noticed that they all are part of the so-called
Commonwealth nations. India and Pakistan have inherited a law system and ideas about international
law of the British Empire. This legacy still influences the countries, expressed in the fact that they are
still part of the Commonwealth nations. All the Commonwealth nations have adopted the ICJ
compulsory jurisdiction under the conditions that they cannot fight each other at the Court. Their
engagement in an institution as the ICJ gives them credibility when it comes to International law, but
also the chance to legally fight other nation states. Looking at the motives of the nuclear powers it is
hard to believe that the ICJ can make a decision in the Nuclear Zero Lawsuits. The jurisdictional
arguments brought forward by the nuclear powers are strong. Even if the Court will make a decision it is
to be seen how its decision will be enforced in practice, in case it is in favour of the Marshall Islands.
Nevertheless, it will be an even more historical process if the Court would indeed decide in favour of the
Marshall Islands.

In chapter 5 | linked the motives of the nuclear powers and the Nuclear Zero Lawsuits to the concept of
legitimacy. Logically, the nuclear powers not accepting the Court’s compulsory jurisdiction are
negatively influencing the Court’s legitimacy. This extremely low amount of willingness among the
nuclear powers to engage in the Nuclear Zero Lawsuits shows how they see the ICJ as an illegitimate
institution to deal with the lawsuits. But this does not mean that in the future the ICJ will become less
powerful. It is specifically the Nuclear Zero Lawsuits to which the nuclear powers are such unresponsive.
Moreover, the three nuclear powers who do, although arguing that the Court has no jurisdiction, give
the ICJ the authority to decide on the issue of this jurisdiction. By accepting the power of the Court to
make judgements the UK, India and Pakistan do increase the IC)’ legitimacy. Nevertheless, the low
number of countries which accepted the Court’s compulsory jurisdiction could be seen as a one of the
largest limitations threatens the Court’s legitimacy and by this its effectiveness.
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States are behaving carefully when it comes to giving away authority to an international institution like
the ICJ. If the ICJ succeeds in making itself more legitimate in the future it will most probably be more
approachable for large nation states. In the future the ICJ will only have to deal more with international
disputes and would be even more dependent on developments in international law.

Chapter 7. Discussion

| found the topic of my thesis a very interesting one. | am convinced that international law and an
international legal system play and will play more and more an important role in our contemporary
world. Furthermore, the specific case study; the Nuclear Zero Lawsuits at the International Court of
Justice is still a very active topic. This made it hard to write about what kind of consequences the
Nuclear Zero Lawsuits will have and how the countries involved will respond on the Court’s judgements,
but makes it also more interesting. Looking at the contentious cases being dealt with by the ICJ my eye
immediately fell on the three applications brought forwards by the Marshall Islands wondering why such
a small country is involved in a dispute with world’s nuclear powers. During the 8 weeks of working on
this topic | got a clear view how the ICJ works and what is limitations are. Furthermore, | took a dive in
the world of nuclear weapons and the countries motives to possess them.

This thesis is written on the basis of much literature. The two interesting interviews with the
representatives of the Marshall Islands have been a useful extra element giving me new insights. Not
surprisingly the nuclear powers not accepting the Nuclear Zero Lawsuits were difficult to contact and did
not react at all, but unfortunately | also did not succeed in contacting state officials from India, Pakistan
or the UK. | would have asked them especially what their motives are to engage or not to engage in the
Nuclear Zero Lawsuits and what they expect of the ICJ. However the literature offered a sufficient
amount of information to make an extensive description of the countries” motives and to give a clear
overview of the Nuclear Zero Lawsuits. But for further research interviews with people from the
different countries would shine a clearer light on the exact motives of the nuclear powers.

| would recommend other students and scientists interested in international law to further elaborate
research on the motives of countries to go or not to go to the ICJ. Looking at the motives you get a good
understanding on why countries engage or not engage in the ICJ. And engagement, signing the
compulsory jurisdiction, is for the ICJ legitimacy and effectiveness of huge importance. Analysing the
motives may be helpful in improving structures of the IC) which have some limitations. It is for sure that
in the future international law and an international legal system will further develop. It has to overcome
some limitations, but | predict that the world is on an irreversible road going to one global world
characterised by even more interconnectedness, more international law and more international
institutions. | recognize that this is just me speculating, other scientists would remind me of the current
political movements against giving away more authority and of increasing international conflict
dislocated from nation states. It will be interesting to see if the US succeeds in maintaining its position as
the most powerful country in the world. If they do not, new powerful countries will get the opportunity
to be more influential on an international level. Their different views on international law can change
the international legal system.
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As | shortly mentioned in ‘the future challenges the ICJ will face’, | am not convinced that the Marshall
Islands will succeed in making the Court decide as they requested; that the nuclear powers failed in
pursuing negotiations in good faith for nuclear disarmament. But if they do, it will be historical. It than
comes to how the decisions made by the ICJ can actually be enforced. What will be the role of the
Security Council in this? The Security Council consist of five nuclear powers from which only the UK is
engaging in the Nuclear Zero Lawsuits. The other nuclear powers sitting in the Security Council do not
engage in the Nuclear Zero Lawsuits and will not be willing to change their nuclear policies on the bases
of Court’s decision towards the UK. Furthermore, it will be a gigantic victory for the Marshall Islands,
which may encourage other small countries also to file applications at the ICJ. Not only when it comes to
nuclear weapons, but also when it comes to other international agreements, for example concerning
climate change policies. As | have repeatedly emphasized international law and a good working
international legal system are of extreme importance for these small countries. It will put more pressure
on the accountability of international treaties. It is not strange that the more powerful countries on the
other hand are more sceptical, seeing as they can only lose power. This makes the system of the ICJ
where all countries are totally equal the perfect fair judicial body of the UN, although powerful states
may feel that they have more to lose.

The equality principle does make the ICJ, in my eyes, a legitimate organization. Looking at the different
procedures within the ICJ system, in general it is all about equality and having a high amount of
legitimacy. The main lack of legitimacy comes from the low amount of countries which are obliged to
take part in trials because they have signed the compulsory jurisdiction. Apparently other countries see
the ICJ not as legitimate to make decisions on all cases brought forward against them. Consequently
other countries might also perceive the ICJ as less legitimate, because the majority of states can just
totally neglect applications. It is a difficult dilemma in the sense that making the compulsory jurisdiction
obligatory for all the UN members against their own will is definitely not going to make the ICJ more
legitimate.

When it comes to nuclear disarmament there still is a long way to go. As my thesis makes clear there are
many different interests playing a role. The US and Russia, by far the largest nuclear powers, are actively
negotiating disarmament. However there is not an effective global disarmament policy and the amount
of nuclear arsenals are still enormous. | also mentioned the Cold War between India and Pakistan
involved in a nuclear arms race. Both are also looking to China from which no one knows what exactly
too expect. Then, there are also the countries of North Korea and Israel being very non-transparent
about their nuclear arsenals. Holding these countries accountable will be even more difficult. These are
all reasons why the ICJ is not seen as the right institution by the nuclear powers to deal with the Nuclear
Zero Lawsuits. This thesis is not a representative study for disarmament research, but shows that the
majority of the nuclear powers are not willing to discuss disarmament at the ICJ. In other cases the ICJ
could be seen as the legitimate institution to deal with disputes. For studies about disarmament one
should also look in different contexts. Here | would recommend a deeper study of the different nuclear
policies and the relations between the nuclear powers in order to understand the difficulties of a global
nuclear disarmament policy. Countries not-possessing nuclear weapons should work together to form a
front against the nuclear powers. By going to the ICJ the Marshall Islands gave a fine example.
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