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Overview 

 Rights-based approach 
 Right to food 

● Adequate food 
● State obligations 

 Countries perspectives 
● USA 
● Netherlands / Belgium 
● Switzerland / South Africa 
● India 

 Rights-based approach: observations and concerns 
 



Rights-based approach 

 No charity 
 But rights 

 
Which rights? 
 For whom? 

 
 Analysed at the human right to adequate food 



Development cooperation:  
how to achieve lasting results? 

 If you give them a fish 
● You feed them a day 

 If you give them a fishing 
rod 
● You feed them a 

lifetime 
 If you read them their 

rights….. 

Presentator
Presentatienotities
Alleviation of poverty is a global challenge taken on among other things by development aid both between governments and between private parties. Development aid does not always generate the results hoped for. For this reason the question is continuously asked how to do it right or at least how to do it better. The rights based approach is the current attempt at coming to an answer. The EU for example has almost fully shifted its development cooperation from technical assistance to human rights development.
It you think poverty is lack of money, providing money seems the obvious thing to do. If you think poverty is lack in income, providing economic activity seems the obvious thing to do. If you think poverty is lack in power in the political and legal system, empowerment through a rights based approach seems the obvious thing to do. 

Illustration: 
Tacuinum Sanitatis, casanatensis (XIV century)
http://en.wikipedia.org/wiki/Fishing



Right to food 

 Article 11 ICESCR 
● Adequate standard of living including adequate food 

and freedom from hunger 
 
 Article 12 CEDAW 

● Without discrimination 
● Adequate nutrition during pregnancy and lactation 



Rights  duties 

Rights holders 
 
 All 
Without distinction 
 In particular those in 

need 

Duty bearers 
 
 States 
 … 

 
 
 Challenge: duty – power - 

accountability 



Adequate food 

 Sufficient quality and quantity to sustain healthy and 
active life 
● Available 
● Accessible 
● Absorption 

 
 Free from adverse substances (i.e. safe) 

 
 Culturally acceptable 



State obligations (i) 

 Measures to 
● Improve methods of production, conservation and 

distribution 
 

● Make full use of technical and scientific knowledge 
 

● Disseminate knowledge of the principles of nutrition 
 

● Develop or reform agrarian systems 



State obligations (ii) 

 Measures to 
● Achieve most effective development and utilization 

of natural resources 
 

● Take account of needs of food importing and 
exporting countries 
 

● Ensure equitable distribution of world food supplies 



State obligations to… 

 To all 
● Ensure food security for the population 
●  supply side 
●  policy 

 
 To each (inclusion and exclusion) 

● ‘What about me’? 
●  demand side 
●  rights 



Typology of state obligations 

 To respect 
● Do not interfere with people’s possibilities to feed 

themselves 
 
 To protect 

● Protect from interference by others 
 
 To ensure 

● Enabling policies 
● Provide in case through no fault of their own, 

people cannot (e.g. natural disasters) 



Obligations to:  Respect,  Protect  Fulfill 

Obligations to:  Respect,  Protect  Fulfill 
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The distinction between what has already been acquired and what needs to be acquired, is recognized in human rights doctrine as first developed by Asbjørn Eide and adopted by the UN. Regarding all human rights, including social, economic and cultural rights such as the right to food and the right to housing, states have three types of obligations:
1) The obligation to respect, that is the obligation not to interfere with people’s liberty and capacity to take care of themselves and their families;
2) The obligation to protect people in their exercise of human rights from the interference by third parties,
3) The obligation to fulfill. This obligation regards both the creation of favorable conditions for people’s self-sufficiency and support in situations where people through no fault of their own cannot fulfill their own needs. This may occur in situations of natural or man made disaster or of extreme poverty. 
The distinction is important as many countries argue that social, economic and cultural rights must be realized in forms that defy legal scrutiny. Even if one would accept this argument with regard to the obligation to fulfill, this still would not justify to place social, economic and cultural rights categorically outside the scope of justiciability.
The picture shows allied forces in Iraq (‘us’) enforcing compliance by flattening a farm, house fields and all. This seems to provide a telling example of non-fulfillment of the obligation to respect and thus of an infringement both on the right to food and the right to housing. 

Illustration: Amnesty International



Countries perspectives 

 Rejected altogether 
● USA: rejects ECOSOC rights 

● People should take care of themselves, state 
should not encroach 

 
 Collective dimension 

● NL/Be: distinguish generations of human rights 
● CIVPOL rights can be invoked in a court of 

law 
● ECOSOC rights are policy incentives, not 

enforceable 



USA 
 Long standing tradition in application of human 

rights 
 Explicit rejection of Social, Economic & Cultural 

Rights 
 
 
 No Constitutional authority for a right to 

food/housing 
● Historical resistance to “free riders”  and 

government interference 
● No right to keep food produced for personal 

consumption 
● Constitutional right to food for prisoners, 

children and traditional rights of Native 
Americans 
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The USA is highly interesting both for its experience in human rights including power struggles between the legislative and the judiciary (Guantanamo Bay) and for its explicit rejection of social, economic and cultural rights for fear of pervasive government power.
A first inventory shows that both in history and at present a right to food is recognized in particular for people lacking in autonomy such as slaves, inmates and children in foster care.
At a statutory level, food programs exist (such as SNAP – the Supplementary Nutrition Assistance Program), but these lack Constitutional backing.
Treaties with native American tribes also hold guarantees regarding food (fishing rights) and housing as established in Treaties between tribes and the US. These need further investigation.
The case Wickard v. Filburn established the principle that the government may even regulate (up to the point of prohibiting) the production of food on your privately-owned land for personal consumption.

Illustration: nu.nl



The Netherlands / Belgium 

 Developed economies 
 State parties to ECESCR 
 Favorable conditions 
 But…  

Presentator
Presentatienotities
My PhD student Bart Wernaart executed a comparative study in the Netherlands and Belgium. Both countries are state party to the ICESCR. In development relations, they place much emphasis on respect for human rights. The Netherlands is a staunch proponent of rights based approaches to development. Economically it should be more easy for the Netherlands than it is for many other countries to fully live up to the obligations it has accepted under the ICESCR. Surprisingly, however, courts in the Netherlands explicitly reject people’s possibility to invoke the right to food in a court of law. 



Countries perspectives 

 Individual dimension 
 
 Switzerland: rare example 

● Changed constitution to ensure enforceability 
 

 South Africa 
● Promising 



India 

 
 
 
 
 Largest democracy in the world 
 Groundbreaking litigation 
 Food Security Act 
WTO struggle at Bali 

Presentator
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India is the largest democracy in the World. It is also home to the largest percentage of the World’s poor. Against overwhelming odds, astonishing developments are taking place.
A public interest group placed its trust in the human right to food and sued the government to challenge its failure to feed the hungry in an emergency. The Supreme Court took on the challenge and used its authority to force the government to account for its failure to act and to implement effective policies.
The governments’ reaction was equally radical. It proposed a Bill to Parliament to create a Right to Food Act that grants rights to government support to all below poverty line, that is 50% of the urban population and 75% of the rural population. Many points in the Act can be criticized, but if it is implemented as intended, this will be the largest alleviation of poverty the World has ever seen.

Illustration: nu.nl



Rights-based approach 

 Shift in relations? 
 
 Charity: relation - donor  recipient 
 Rights: relation – state  recipient 

 
 Are recipients better off with a shift towards the state? 



Rights-based relations 

Rights 

Recipient 

State (Western) State (Southern) 

Donor 

Capacity building 

Aid 

Presentator
Presentatienotities
Our research is motivated by a concern regarding the possibility that rights based approaches may cause unintended collateral damage by increasing the power of problematic states over the most vulnerable in their population. Rights based approaches shift the motivation of help from charity to recognition of rights. These rights, however, are not in relation to the traditional providers of charity but to the national state. By consequence, not only the content of the aid-relation changes, but also the partners in this relation. If the ultimate obligation is on the state, people ultimately come to depend on the state. Empowerment gives them agency in this relation, but will it be sufficient?
The emphasis on rights, on empowerment and on state obligations is a good thing if it contributes to people’s sustenance without unduly compromising their autonomy. This, however, by no means is self-evident and needs to be tested. 



Rights-based approach 

 Requires a functioning rule of law 
● Governments complying to the law 
● Courts willing to hold governments to their 

obligations 
● India: shining example 
● Western countries show: human rights alone do not 

do the trick 
●  elaborate system of national law required 
● Where were the proponents of Rights-based 

approach when India stood alone in Bali? 



Thank you for 
your kind 
attention 

Please cite as:  
Bose and Van der Meulen, 
India’s Food Security Act: 
Examining Gender and Human 
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