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One Plants, Genes and Justice

| ntroduction

We all depend on the extensive biodiversity foumdtbis planet. The
range of vegetation and varieties of plant life afreritical importance as
they form the basis of the food chains that havarisbed us throughout
history. In addition to food products, a wide vayief products is directly
or indirectly derived from plants, including (biagls, building materials,
soaps, cosmetics, pesticides and medicines. Irecegp the last in this
list, over 70% of humanity depends on plants aspitmmary source of
medication, and, as well as this usage for tradfionedicines, plants are
also extensively utilized within the pharmaceuticalustry, forming the
basis of such widely used drugs as aspirin and {@&wffo & Rosenthal,
1997). Ten years ago, the global market value oflpets derived from
plants and micro-organisms was already estimatbdtateen 500 and 800
billion US dollars, a figure roughly equivalentttwat for the annual global
sales of petrochemicals, or the worldwide computarket (ten Kate &
Laird, 1999, p. 1).

New developments and demands such as novel uggdant$ in the bio-
based economy, the adaptation of plants to new itonsl (e.g. as
presented by climate change), the emergence of diseases, and the
need for ever greater yields to feed a growing ev@dpulation, lead to
continuous searches for ‘new’ diversity that canrméuded in production
systems. Where such searches are mainly focuséddatg new traits
within the existing plant species, biotechnologiastly increase the scope
of genetic diversity that may be used and speed witich it may be
harnessed. Biotechnology is defined by the UN Cotwea on Biological
Diversity as “any technological application thaesidiological systems,
living organisms, or derivatives thereof, to makenmdify products or
processes for specific use” (UNEP, 1992, Article 2)a very broad
definition encompassing everything from traditioriaéer brewing to
cloning of higher animals. The terrplant biotechnologyis used in a
more narrow sense, i.e. the use of molecular byotogls that focus on
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Plants, Genes and Justice One

the knowledge and use of plant “genetic materifi&, material containing
“functional units of heredity” (UNEP, 1992, Artic®.

Plant biotechnology now has several sub-divisiord awide and rapidly
expanding set of associated applications. It is,efaample, increasingly
possible to map and study the entire genetic domisin of an organism
(structural genomics), the genes and their functionctional genomics),

the structure of the RNA (transcriptomics) and @irtg (proteomics) and
the whole network of metabolic pathways leadingatdtual functional

products that the plant produces (metabolomicsjh\8lich knowledge it
is possible to identify which genes code for paittc traits of interest. In

the case, for example, of gene(s) found to incre&sistance to a
particular disease to which crops are susceptibderelevant material may
be transferred to the crop through traditional plareeding, or through
marker assisted breeding, or through various fahgenetic modification

(transgenesis), which involves the insertion ofemeyinto one species
from another:

With biotechnology creating new knowledge about podsible uses for
plants and their genetic material, thlant genetic resourcethat can be
found around the world have become more valuablpogsible source
material for new inventions and products. It is pt the plant genetic
resources that are the locus of value in this @spewever, for to search
randomly for interesting traits in plants would de extremely costly and
time-consuming task. Biotechnology companies ardipuesearchers are
also interested, therefore, in existing knowledgs tan serve as possible
leads to valuable characteristics in already idiedtivarieties. Particularly
interesting in this regard is the so-callgdditional knowledgeof the
natural environment that indigenous communitiesehaequired over the
centuries through their foraging, farming and depeient of new sources
of sustenance, herbal remedies, plant-based fuelis, The term
“traditional knowledge” is commonly used to refer this broad mix of

! The technology of transgenesis has aroused muwisl smd political debate, which will
not be considered here. For an ethical reflectiothe topic, see e.g. (Thompson, 2007).

13



One Plants, Genes and Justice

knowledge, traditions, innovations and practicesspd orally by the
members of a community from generation to genenadiod managed by
the community’s own laws of custom.

Laws of a different kind have entered the conterapoarena, however.
The new products and scientific inventions deriVien plant genetic
resources and associated traditional knowledgenareasingly protected
by Intellectual Property Rights(IPRs). IPRs such as patents and
copyrights provide the creator of a particular imven or text with an
exclusive but time-limited right to use and comnhg exploit it>
Because of the high costs of biotechnology researah development,
IPRs play an important role and are generally amred the primary
means to recuperate investments in this field. Thusing the last two
decades, patent activity in relation to biologiaadd genetic material has
acquired an increasingly prominent position witthia international patent
system (Oldham & Cutter, 2006).

The issue arises, then, of how these IPRs on neeniions and products
relate to the plant genetic resources and/or toemit knowledge from

which they are derived, and who is to share inrthenefits. Most often,
the new inventions are produced in industrializedintries with the

financial and technical capacities for extensivetdzhnology research,
which may not be the countries where these ressungginate from. This

becks the question whether (and how) compensatigst e paid to the
countries and communities that provide the knowdedad/or genetic
resources. Such questions have become the subj@atiocreasing public
and political debate around the world. This redearoject focuses on this
discussion, and especially on questions concerttiegsharing of the
benefits of plant genetic resources and associate@ledge and how this
relates to the increasing focus on IPRs in modeseearch and
development.

2 More detailed information and descriptions of itiadal knowledge and can be found
in, e.g. (Twarog & Kapoor, 2004).

% For more information see, e.g. http://www.wipdafout-ip/en/ [Accessed 7 July
2009].
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Plants, Genes and Justice One

Benefit-sharing

Two major international agreements were negotiatezt the past couple
of decades setting out principles for the bendiférsg of plant genetic
resources, and remain the primary regulatory insgnts in the field. The
1992 Convention on Biological Diversity (CBD) prachs access to
genetic resources to be subject to “sharing inraafad equitable wayhe
results of research and development and the besnafising from the
commercial and other utilization of genetic resegrwith the Contracting
Party providing such resources” (UNEP, 1992, Aetid5.7). Besides
monetary benefits, this includes access to andsfeanof technology
(Article 16), the exchange of information (Articl’), and technical and
scientific cooperation (Article 18), with a speci@mphasis on
biotechnology (Article 19) and the sharing of bétseiderived from
traditional knowledge (Article 8j). So far, 191 cdrtes have signed and
become parties to the CBD, committing themselvesethy to conserving
genetic resources, promoting their sustainable arse,arranging for fair
and equitable benefit-sharifig.

The CBD was followed in 2001 by the Internationakdty on Plant
Genetic Resources for Food and Agriculture (ITP@Rhe UN Food and
Agriculture Organization (FAO), and the CBD Bonni@alines in 2002.
The ITPGR establishes a Multilateral System of Ascand Benefit-
Sharing that, while in harmony with the CBD, focsisspecially on plant
genetic resources for food and agriculture deensetet important for
global food security. The Bonn Guidelines, meanghprovide extra,
voluntary guidelines regarding the Access and Beféfaring (ABS)
provisions in the CBD, aiming to “assist Partiegvérnments and other
stakeholders in developing overall access and hestefring strategies,
and in identifying the steps involved in the prace$ obtaining access to
genetic resources and benefit-sharing” (UNEP, 2008/).

* See http://www.cbd.int/convention/parties/listcessed 7 July 2009].
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One Plants, Genes and Justice

Despite these guidelines, the ABS provisions of @D have not been
successfully implemented: “ten years later, (...)dewhan 10% of CBD
Parties had adopted ABS legislation, and virtuatipe of those claimed
that their ABS arrangements were functioning effety” (Tvedt &
Young, 2007, p. 1). And with respect to the ITPGHsputes over the
practical implementation of the Multilateral Systamd its benefit-sharing
component in particular continue todfalf.is perhaps no surprise then that
the current negotiations on an International Regiome Access and
Benefit-Sharing, as called for by the parties te 8BD in 2002 and
supposed to be completed no later than 2010, avgrgssing very
slowly.®

An increasing number of studies have been maderegent years aiming
to analyze the causes behind the current failurdsdifficulties” Many of
these focus on the legal, economic or other teahnaspects that
complicate any successful implementation of the AB&visions. Others
have examined the broader socio-political aspewisived in specific
ABS agreements or with respect to particular stakihrs. Building upon
this existing body of literature, this researchj@co aims also to add an
extra perspective, one oriented towards a congidaraf ethics

Very few studies of ABS have applied an ethicalspective to the
subject, and most of these have only dealt supafficwith notions of
justice and philosophical morality. This seems eathtrange given the
usage of terms like “fair and equitable sharingd éime obvious centrality
of ethics and ethical concerns in tackling the dagiestions of benefit-
sharing (who gets what, how is it distributed, avitb decides). Some of
these issues have been taken up in discussiong &bowan genetic
resources, especially in relation to the StateroarBenefit-Sharing of the
Human Genome Organization (HUGO Ethics Committ&902 in 2000.

® The latest meeting of the ITPGR Governing Bodje#f to the preparation of this
work) dealt primarily with this issue. See e.gn&l, 2009).

® See https://www.chd.int/abs/ir/ [Accessed 7 JWQJ.

" About a hundred articles and reports, for exarmaie listed on the CBD website (at
https://www.cbd.int/abs/ir/0014.shtmli?field=areaduerABS [Accessed 7 July 2009]).
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Plants, Genes and Justice One

Ethical discussions in this regard have revolvesliad topics like prior
informed consent, standards of privacy and issdiesommunication in
research projects, and the ownership and commatdit of human body
parts® Obviously, these issues are particularly relevianthe field of
medical research, policy formation and decisionimgkand only a few
will be equally important with respect to plant gén resources.

Another relevant comparison may be drawn with tieéd fof pollution
control and climate change. In this area, the Ky®twtocol and
subsequent international negotiations on the gldhwablen-sharingof
emissions reduction and resulting development gjuata system have
been subject to in-depth philosophical scrutinythte extent that a whole
new discipline seems to have been credtethe contrast here with the
place of ethics in the world of ABS is manifest.itNer the official
documents nor most studies commenting on the natibrifair and
equitable benefit-sharing” as applied to plant geneesources and
repeatedly proclaimed in the aforementioned treateek to inquire into
the ethical issues, let alone actually provide regblanation or offer
definitions. We can only conclude that the phildsopl discussion on
plant genetic resource benefit-sharing thus fariesn very weak.

Resear ch questions

This thesis aims to address the lack of socialsmehtific debate on the
ethical dimensions of benefit-sharing in the fietd plant genetic
resources, related knowledge and IPRs. This witldoge, by investigating
and exemplifying the normative positions and argut@igons within the
current debates on benefit-sharing, and by refigctin the meaning of
and possibilities for fair and equitable benefitushg. Rather than

8 See e.g. (Sheremeta & Knoppers, 2007; Williamsc&r8eder, 2004).

° E.g. the discussion on prior informed consent ésgethe Bonn Guidelines, Articles 24
- 40).

9 See e.g. (Beckman & Page, 2008).

17



One Plants, Genes and Justice

zooming straight into the myriad of specific, digdidifficulties related to
the ethics of benefit-sharing, therefore, this gtadns to begin from the
start by asking what benefit-sharing is actuallyowtband what it is
supposed to accomplish.

In order to give direction and guide the reseatiol,following questions
are focused on:

1) When did the concept of benefit-sharing originabel dor what
purpose was it developed?

2) What are the major difficulties (practical, as wa#l ethical) that
complicate the current negotiations on and impleaten of
benefit-sharing policies?

3) What normative positions and objectives are incasal in the

a. international legislation on benefit-sharing?

b. benefit-sharing policies of international, natioaald local
organizations?

c. stakeholders’ perceptions of benefit-sharing?

4) What is the relation between benefit-sharing antellgctual
property rights: do they support or impede eaclergth

5) What is fair and equitable benefit-sharing and moght it best be
realized?

Of the wide range of applications and researchose@ncompassed by
plant genetic resource benefit-sharing, thoseeratieas of agriculture and
medicine are probably most important. It is thenfer that are considered
in the chapters to follow where more specific aggdibns of certain plant
genetic resources and their users and providershigidighted, with
emphasis placed on the so-called plant geneticuress for food and
agriculture or on the public agricultural reseaselstor. Two main reasons
for this are 1) that benefit-sharing issues witbpeet to medicinal plants
and the pharmaceutical industry have already redenrelatively much
attention in the literature, and 2) that there peeticularly pressing
problems with respect to ABS and the agricultuegdtsr in the face of
global food security, an area in which the pubisaarch sector plays a
major role.

18



Plants, Genes and Justice One

Ethical perspective

Our ethical reflection is strongly informed bypeagmatist ethics* One

central characteristic of this approach is thatloes not start from an
overarching moral principle or particular theorysaicial justice. Instead,
it claims the freedom to apply existing moral pihobes and theories
wherever they can contribute to the practical inguand ethical

assessment of real-life questions and problems:

While consequentialists take collective happinesbet the moral
touchstone, and deontologists the obliging chamaci moral
norms, pragmatism revolves around the possibilifiediving and
working together. Pragmatism’s primary concern asfacilitate
the solving of problems and the settlement of msfemerging
from our joint activities and practices in order tmnprove
cooperation and enable peaceful cohabitatigeulartz et al,
2002, p. 252)

A pragmatic, flexible and problem-oriented appro&ibadly needed to
cope with the complex and dynamic character ofisBee at hand. The
socio-political debates, legal rulings, and scientievelopments are in a
state of continuous flux, constantly evolving angtalving a broad, still
increasing range of different stakeholders. Oneth& benefits of a
pragmatic ethics in this respect is that it is asciminterested in the
processof (ethical) inquiry as in itgproducts Implicit in this shared
emphasis is the need for decisions to be made @makis of a careful
consideration of all relevant ethical positionsimls and arguments, with
all parties involved able to take a proper pagroceedings and have their
say. This is not to assert that this is always iptssbut it refers to the
ideal situation of a “fair and open discourse” (fipson, 2002, p. 215),
which a pragmatic ethics always strives for. Furtim@e, because ethical
positions and standpoints are not always easilycawad of and
expressed, a pragmatist ethics takes much effakphlicating normative

* The philosophical foundations and methodologiethisfapproach are thoroughly
discussed in (Keulartz et al, 2002).
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One Plants, Genes and Justice

positions, assumptions and differences. Overafiragmatist ethics aims
to facilitate public debate and decision-makingdads possible solutions
and/or compromises, appreciating that one singletien, the right

answer, is often non-existent in the complex, nfalteted and

interconnected societies of today.

This is not to imply that a pragmatist ethics doesmore than merely
evaluate existing situations: indeed it also endeato devise alternative
pathways for the future. Another important chanastie of a pragmatic
ethics in this respect is described in terms ddlaft in emphasis from the
context of justificatiorio thecontext of discovetyKeulartz et al, 2004, p.
18, [referring to Caspary, 2000]). Rather than &weg chiefly on the
justification of certain moral judgments, that ipragmatism also
emphasizes “the importance of novel constructs haypotheses with
which emergent problems can be tackled” (idem,8). On the basis of
creative and heuristic thinking, new perspectivalernative (moral)
vocabularies, and possible lines of actions armfiteited in order to find
or create openings in the problems and conflicthefday.

M ethodology

The research questions listed above reflect thedations of a pragmatist
ethics, aimed as they are primarily at gainingghsiinto and clarifying
the different (ethical) viewpoints, objectives adlifficulties with respect
to benefit-sharing. In order to acquire a suffitigrcomprehensive and
realistic overview of these issues the research been based on a
combination of inquiry techniques, involving degktoresearch,
stakeholder interviews, site-visits, and internadio meetings and
conferences. These include:
- An extensive study of the scientific literaturelipp documents,
minutes and news reports,
- Over 75 semi-structured interviews with stakehadd®r location in
Kenya, Peru and the Netherlands,
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Plants, Genes and Justice One

- Attendance at meetings of the CBD and its Ad Hoer®gnded
Working Group on Access and Benefit-sharing, aniiato the
FAO,

- Participation in international workshops on ABSdermany and
India,

- Organization of an international conference inNletherlands
aiming to prompt public debate on public-sectoeliettual
property and benefit-sharing.

The three countries chosen as the sites for imesviand visits — Kenya,
Peru and the Netherlands — were selected withritemtion of gaining
input from a diverse and diffuse group of stakeboddVarying hugely in
their socio-political and cultural make-up and eadth its own views and
interests in respect of benefit-sharing and planegic resources, these
countries are also members of three different geitigal cooperation
organizations (the African Union, the Andean Comityinand the
European Union). Within the three countries, repnéstives from various
scientific, governmental, industrial and civil setyi organizations were
interviewed, both with respect to their opinion®atand experiences of
benefit-sharing (in the conference room or on tteeigd), and in regard to
their understanding of the objectives and probleibenefit-sharing in
general.

At an international level, meetings of the CBD d@hd FAO headquarters
were attended in order to gain a better appreciatithrough observation,
corridor-talk, and semi-structured interviews — tife international
negotiations on ABS. This was complemented by #méigpation in two
international workshops on ABS in Bremen (Germaagyl New Delhi
(India) *? Together with the extensive literature researthsé sources are
believed to provide a broad and heterogeneous laaguate for the
purposes here of extracting general findings amttlosions.

12 See http://www.feu.uni-bremen.de/downloads/Worképmgramme.pdf and
http://www.ris.org.in/icgr_prg.htm [Accessed 7 J@R09].
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One Plants, Genes and Justice

In addition to research into the current state ftdits regarding benefit-
sharing, the research project aims to search fdr farmulate possible
solutions for the identified impasse and explordiams that might
promote fair and equitable benefit-sharing. Apadnf some specific
alternative pathways reflected upon in the follogvichapters, the aim is
also to contribute to the promotion of public debat this respect,
especially with interaction between stakeholders: this purpose, we
organized an international conference at Wageningeiversity and
Research Centre (Wageningen UR) in the Netherlargstitled
“Reconsidering Intellectual Property Policies inbRei Research: Sharing
the benefits of biotechnology with developing coig®’, this conference
invited stakeholders from the public and privatet@e research funding
agencies, and civil society to discuss possiblesiters between the
increasing application of IPRs in biotechnologyeash on the one hand,
and access to knowledge and technologies for dewedat purposes on
the other. The main objective of the conference teasvestigate how
public research institutes in the developed womah prevent their IP
policies from hampering innovation in poor courdgriand promote the
sharing of their knowledge and technologies for tbenmon good. This
topic was chosen for its relevance in the Dutchtexnand many other
developed countries.

Structure

This thesis consists mainly of a compilation oficdes that have either
been published or accepted for publication in peerewed journals. With

the exception of Chapter 6, which consists of tapgrs published on the
website of the Centre for Society and Genomics, ititroduction and the
concluding chapter.

'3 An earlier attempt to initiate debate on ABS pieicand issues of biopiracy in the
Netherlands was less than a complete success leefeausrganizations have any
experience or familiarity with these subjects.
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Chapter 2 contains a historical overview of thgioriand development of
the concept of benefit-sharing in international ,|laand analyses the
philosophical premises it incorporates. It proppsésthermore, a
distinction between downstream and upstream manfelenefit-sharing
and favors the latter in order to ensure that beskéring can contribute
to world food security and global justice.

Chapter 3 focuses on the different motivations abjgctives that can be
extracted from the current debates on benefit-sgaiTogether with an
analysis of the various ABS mechanisms that arpléwe or currently
proposed, this results in the identification of siistinct approaches to
benefit-sharing. The tensions and incompatibilias@song these different
approaches largely explain the difficult impleméiata and slow-moving
negotiations on benefit-sharing today, as mention&tde chapter
concludes with a reflection on the major differenesd a discussion of
consequences and possible ways forward.

Chapter 4 builds upon these different approachesn@alyze what is
understood by the notion of fair and equitable fiesbaring. Here,
different principles of justice are reflected uparnrelation to the various
approaches to benefit-sharing. Several conclusiares reached and
suggestions made in the light of these as to hofairaand equitable
benefit-sharing mechanism might best be realized.

Chapter 5 concentrates on case studies, the positiovo public research
institutes, the International Potato Centre in Pard Wageningen UR in
the Netherlands, in order to analyze how they de#h the array of
regulations, interests and perspectives that acaoynfhe resources they
work with. The chapter studies the institutions’ropolicies in this regard
and reflects upon the optimum balance between Hmirgy and the
protection of genetic resources, knowledge and ni@olgies for
organizations whose mission it is to serve theipubterest.

Chapters 6 and 7 revisit the international confeeean benefit-sharing
and public-sector IP policies that we organizedNageningen in 2008.
Describing the central topic, Chapter 6 includes ttonference start
document and final report, while Chapter 7 is ampeint article that
reflects upon the conference in light of the grayvimportance of
economic value creation in public science. Spedti@ntion here is given
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to the organizational process and the difficultadsbringing different
stakeholders with clearly conflicting interestsetwer in order to discuss
complex problems and search for possible solutions.

Chapter 8 brings together the major findings of gpheceding articles and
reviews the research questions posed in this inttozh.
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Vicissitudes of benefit-sharing
of crop genetic resources:
Downstream and upstream1+

* This chapter is written by Bram De Jonge & Mich{@rthals and previously appeared
as a scientific article in the Jourri2éveloping World Bioethic2006,6: 144-157.
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Two Plants, Genes and Justice

Abstract

In this article we will first give a historic ovaew of the concept of
benefit-sharing and its appearance in official agrents, particularly with
respect to crop genetic resources. It will beconearcthat, at present,
benefit-sharing is primarily considered as an ins&nt of compensation
or exchange, and thus refers to commutative justiosvever, we believe
that such a narrow interpretation of benefit-st@miisregards, and even
undermines, much of its (historical) content antepoy, especially where
crop genetic resources are concerned. We argue bimagfit-sharing
should not be based merely on commutative justicediher on a broader
model that is also grounded in the concept of ibistive justice. This has
repercussions for the application of benefit-si@griwhich we try to
clarify by distinguishing between downstream andsttgam benefit-
sharing. Upstream benefit-sharing is not so muclspired by
compensation for actions done, or the distribulownstream of benefits
developed, but by the idea of shared decision-nga&mthe research and
development of resources fundamental to human weladoing upstream
in the research process of crop genetic resouaogisgetermining research
agendas and improving crops according to the nektlee poor, benefit-
sharing may well be a tool to contribute to worddd security and global
justice. We concretize our ideas on upstream beslediring by
introducing a set of criteria that determine thecgss of consultations on
agricultural research agenda setting.

| ntroduction

One of the most pressing ethical issues in our dvasl the unequal
distribution of such basic goods as health care &bl supply.
Repeatedly, world leaders have condemned this grajestice and
virtually every country has committed itself morgam once to fight
poverty and hunger. The Millennium Development GqMDGSs) are the
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Plants, Genes and Justice Two

most recent example of this. Their objective isréoluce hunger and
extreme poverty by half by 2015 and to make sulisiagains in health,
education, social equity, environmental sustaimgbind international
solidarity (UN, 2000). The eradication of hungethsreby central, as the
recent State of Food Insecurity in the World 200&port states that
“hunger and malnutrition are major causes of th@idation and suffering
targeted by all of the other MDGs” (FAO, 2005b). w&ver, there is a
long way to go. The most recent estimates of thedFand Agriculture
Organization (FAO) of the United Nations (UN) indie that 852 million
people lack sufficient food for an active and Hheallife. An additional
two billion people will have to be fed over the he80 years, 90% of
whom will live in developing countries. Not only r@mic hunger but also
the so-called ‘hidden hunger’ of micronutrient defncies causes many
problems within developing countries. Billions srffrom this insidious
form of malnutrition caused by the poor quality afd lack of diversity
in, their daily diets (FAO, 2004; FAO, 2005a). Qivihe current pace of
international action, many doubt whether the MDGH e reached in
time, if at all. It is repeatedly stated that sti@nresearch, by improving
present crops, can contribute much to turn thigidraituation around.
However, there are signs that modern molecular neeg like
biotechnology, do on the contrary contribute to naolecular divide’
between rich and podr.

This article is not about reaching the MDGs, thederation of hunger, or
the unequal distribution of basic goods. Howevelisilinked to these
topics through its focus on plant genetic resour¢ies food and
agriculture}® and the concept of benefit-sharing. Plant germetiources

1> Compare with Louise Fresco, adjunct director gainfeAO: “What we are witnessing
is a molecular divide between developed and deusogountries, between rich and
poor farmers, between research priorities and némdween technology development
and technology transfer - in short, between thengse of biotechnology and its real
impact” (Fresco, 2003a).

18 We will focus primarily on the agricultural sectnd thus on plant genetic resources
for food and agriculture, or crop genetic resoufoeshort. However, as crop genetic
resources are part of the general category of glanetic resources the latter will also be
discussed.
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are obviously related to food security as they thee building blocks of
what people eat. Their use, management, exchardjy@lerelopment by
scientific research are therefore of major imparéaio humanity and
subject to several international agreements. Themaof benefit-sharing
is adopted in these agreements, and is currenthgbeegotiated within
several ford! It is however far from clear whether, and how, dfin
sharing is related to issues of hunger, or to thequal distribution of
basic goods. In this article we will analyze the asd application of the
concept of benefit-sharing, particularly with respdo crop genetic
resources. It will become clear that, at presesnglit-sharing is primarily
considered as an instrument of compensation orasmgehand thus refers
to the Aristotelian notion of commutative justi¢dowever, this model of
benefit-sharing does not suit crop genetic resaui©a the contrary, it has
harmful effects on the agricultural sector as istalicts the international
transfer of genetic resources on which the agucaltsector historically
depends. The likely outcome of this is that (esgbgi the poorest
countries will suffer. Therefore, we propose areralative model of
benefit-sharing based on a broader model thatss gtounded in the
concept of distributive justice.

In the prevailing discussion on benefit-sharing lihk between benefit-
sharing and distributive justice has been rejecttlder than supported.
For example, with respect to the field of humaneges, Kadri Simm

remarks that benefit-sharing is fuelled by feelinfsnjustice that refer to
a larger background of current world inequalitidse it inherited from

colonization experience or the international essabhent of market-
oriented liberal capitalism that favours certairorpment players and
regulations in the ordering of our world.” (SimnQ05, p. 37). However,
she does not support this link between the conokpenefit-sharing and
issues of global justice as she argues, “To my ninedproblem is that a
benefit-sharing framework is not able to responédgactely to those

" For example, The Ad Hoc Open-ended Working Graup\acess and Benefit-Sharing
of the Convention on Biological Diversity is at pemt negotiating an International
Regime on Access and Benefit-Sharing.
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concerns that surface from this larger backgrouhdnjoistice issues.”
(idem, p. 37).

We question this opinion on the unsuitability of beenefit-sharing
framework for solving global justice problems besmwe also question
the narrow interpretation of benefit-sharing (as. commutative justice)
on which it is based. We will discuss several fextthat support our
proposal for a broader model of benefit-sharingt thlso takes into
account the concept of distributive justice. Thigtshas repercussions for
the application of benefit-sharing, which we try tdarify by
distinguishing between downstream and upstreamfibah@ring. Most
existing mechanisms of benefit-sharing are dowastrdocused, at the
end of the research and development pipeline. Eastrbenefit-sharing is
not so much inspired by the downstream distributibbenefits developed
but by the idea of shared decision-making regardivey technological
utilization of resources fundamental to human welf&Ve will elaborate
on some of the central issues related to this mfeapstream benefit-
sharing and introduce three types of criteria {pgetion, transparency,
and efficacy) as indicators of successful consoltat Of course, benefit-
sharing will not be the solution for world hungerdainequality. It may
however be a tool, or mechanism, to stimulate tegelpment and
distribution of basic goods in such a way that antcibutes to global
justice and helps to narrow the gap between richpaor.

Benefit-sharing and the
common heritage of mankind

The notion of benefit-sharing first appeared on iternational scene
during the 1970s. At that time benefit-sharing whssely related to the
concept of the common heritage of humankind. Bathcepts appeared
for example in the Agreement Governing the Actestiof States on the
Moon and Other Celestial Bodi@dN, 1979), and during the negotiations
towards the United Nations Convention on the Lawtld Sea (UN,
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1982)!®8 In the former it was declared that the “Moon atsl natural

resources are the common heritage of mankind” amsegjuently
established a provision on the “equitable sharipcalh States Parties in
the benefits derived from those resources” dis@yen the moon (UN,
1979, Article 11.1 & 11.7(d)). In the latter, itstated that:

the area of the sea-bed...as well as its resouraesth® common
heritage of mankind, the exploration and explodatiof which
shall be carried out for the benefit of mankindasvhole.(UN,
1982, Preambléj

The common heritage idea is rather difficult toikef Bartha Knoppers
described it as that which, “argues against priagigropriation in favor of
sharing, administration in the common interest, efiesh and burdens
equitably distributed, equitable access, peacefel and preservation for
future generations.” (Knoppers, 2003, p. 2). Wikpect to plant genetic
resources, it appeared for the first time in therimational Undertaking on
Plant Genetic Resources (IJUPGR) of the FAO. Infiitst Article, the
document outlines that the “Undertaking is basedtla universally
accepted principle that plant genetic resourcesadneritage of mankind
and consequently should be available without m&sin.” (FAO, 1983).
Through its resolutions in 1988t tried to achieve a balance between the
interests of farmers as the historic, present, fadre stewards and
innovators of plant genetic resources on the onedhand formal
innovators as plant breeders and the biotechndlodystry on the other.
Therefore, it established the so-called ‘Farmeigh®’ in order to, “allow
farmers (...) to participate fully in the benefitsrided (...) from the
improved use of plant genetic resources, throughtgddreeding and other

'8 |n The United Nations Convention on the Law of the(Bedistorical Perspectiveil

is stated that “In 1970 the United Nations GenAssembly declared the resources of the
seabed beyond the limits of national jurisdictiorbe ‘the common heritage of

mankind’.” Available at:
http://www.un.org/Depts/los/convention_agreemewtsyention_historical_perspective.h
tm [Accessed at 13 March 2006].

¥ with explicit references to “Common Heritage” iniele 136, and to “Benefit-sharing”
in article 140.

%0 Resolution 4/89 & Resolution 5/89.
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scientific methods.” (FAO, 1983, Resolution 5/8%af article). The
notion of benefit-sharing came more and more to tbeeground.
However, the context in which it eventually appearbanged radically in
the 1990s.

In 1992 the Convention on Biological Diversity (CB®as adopted at the
Earth Summit in Rio de Janeiro. The CBD has thraargoals, namely:
“the conservation of biological diversity, the <istble use of its
components and the fair and equitable sharingeob#mefits arising out of
the utilization of genetic resources” (UNEP, 1982cle 1). One of the
most remarkable aspects of the CBD is that it tuamsy from the
traditional understanding of genetic resourceshascbommon heritage of
humankind?® Instead it states that, “the conservation of Igjlal
diversity is a common concern of humankind” andetlares that “States
have sovereign rights over their own biologicabrgses.” (Preamble).

There are several reasons why the idea of soveragmership took
precedence over the concept of common heritagennitie CBD. One
was that, in the years leading up to the introductf the CBD, a new and
promising industry was emerging. The first expentsewith genetic
engineering had taken place and the stock valudseafiew biotechnology
companies were mounting. To stimulate this develmmhe United
States (US) had, as the first country, opened tioe fibr patent protection
of biotechnology products including living organsmrhis had stirred
expectations of the potential use and value ofwviioed’s biodiversity,
especially in poor but biodiversity-rich countrieAt the same time,
concern was rising over the protection and conservaof that
biodiversity. The international environmental mowaty which
dominated the Earth Summit, considered sovereightgi over plant
genetic resources a potentially strong tool formatating nature
conservation in poor counties. The idea was thamnt@s that own
potentially valuable resources would take measucesafeguard and

%I Resolution 3/91 of theJPGR already states that “the concept of mankind’sthge
(...) is subject to the sovereignty of the states diveir plant genetic resources”. The
CBD takes the final step and abandons the noti@owimon heritage.
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conserve those resourc@sThe ‘grand bargain’ of the CBD thus became
the benefit of access to genetic resources (andngeanying traditional
knowledge) for the emerging bio-industries in thartN, in exchange for a
fair share in the benefits of these technologioavetbpments for the
South. All are in favor, ideally, of the consereatiand sustainable use of
the world’s biological diversity.

Open access ver sus enclosure

Despite this major political success, there areesdownsides to the CBD.
One major point of criticism is that many countresider their genetic
resources as ‘goldmines’ that have to be proteatminst foreign parties.
The CBD and successive Bonn Guidelines (UNEP, 2052)up an
‘Access and Benefit-Sharing’ framework to regultdte flow of genetic
resources between ‘provider’ and ‘user’ countri@hat has happened is
that most countries consider themselves providas ¢us, sellers of
genetic resources, and are much less concernedthéih own use and
demand for these resources. As a consequence theg focused
primarily on protection against abuse instead aflifating access and
developing creative benefit-sharing mechanisms. Theernational
transfer of plant genetic resources has therefaedireed dramatically
since the ratification of the CBB.This has had major consequences for
the agricultural sector, which depends on extensigess of genetic
material around the world.

2 |n the CBD, genetic resources are actually defatgenetic material of actual or
potential value” (UNEP, 1992, Article 2).

% For example, “[The CGIAR] averaged 9782 acquisiannually for the five calendar
years before the CBD. In 1997 (...) the number of aewessions was only 563. The
decline in the number of collection missions wasresteeper” (Falcon & Fowler, 2002,
p. 210).
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To better suit the agricultural secfothe FAO adopted the International
Treaty on Plant Genetic Resources for Food andcafjure (ITPGR) in
2001 (FAO, 2001). As one of its central benchmarkgates that:

In the exercise of their sovereign rights over th@ant genetic
resources for food and agriculture, states may mllyubenefit
from the creation of an effective multilateral gystfor facilitated
access to a negotiated selection of these resowameador the fair
and equitable sharing of the benefits arising fritrair use.(FAO,
2001, Preamble)

As such, the ITPGR establishes a list of 64 majops and forages that
are freely accessible for breeders and researdiemsember countries.
Furthermore, the ITPGR includes an internationatiftor which payment
is due when a commercial product is developed usesgurces from the
Multilateral Systenf®> The fund will especially be aimed at supporting
small farmers in developing countries.

The ITPGR seems to refer back to the common heriidea from before
the 1990s. It is not only the creation of the Matgral System that points
towards this direction. The inclusion of the intional gene banks of the
Centers of the Consultative Group on Internatiokgdicultural Research
(CGIAR)?® under the realm of the ITPGR (FAO, 2001, Articles), and
the ITPGR’s focus on Farmers’ Rights also contaisimailar message
(Article 9). The former by securing and regulatthg management of the
international gene banks as a public good. Therldty reaffirming the
“enormous contribution that...farmers of all regiasfsthe world...have
made and will continue to make for...food and agtim@ production
throughout the world” (Article 9.1). However, theseferences to the
common heritage idea are rather peculiar in contieimawith the

4 For more information on the complex negotiatiostdy of thel TPGRand its relation
to the CBD and other relevant Treaties see, etgnffard et al, 2004).

% payment is voluntary if the commercialized produan be used without restriction by
others for further research and breeding, it ismalsory if not.

% The CGIAR centers hold a substantial percentager (600.000 items) of the
germplasm in ex-situ storage. For more info sep:/Mvww.cgiar.org.
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simultaneous confirmation of sovereign rights ovglant genetic
resources. The ITPGR appears to incorporate twosifgpositions: one
affirming sovereignty and appropriation; the oth@oclaiming open
access and an ethos of sharing. This inconsisteasyeverything to do
with the existing juridical and political context mtellectual property
rights and world trade agreements.

The major legal instrument that regulates intellatproperty rights on a
global scale is the Trade-Related Aspects of ketlial Property Rights
Agreement of the World Trade Organization (WTO, 499 The
Agreement’s statement with respect to plant genesources is rather
complex. In Article 27.3 it is stated that “plar(ts.) other than micro-
organisms, and essentially biological processesttier production of
plants (...) other than non-biological and microbgi@l processes” may
be excluded from patentability. However, the agtiptoceeds, “Members
shall provide for the protection of plant varietegther by patents or by an
effectivesui generissystem or by any combination thereof” (WTO, 1994).
The TRIPS Agreement is of major influence to anydfg-sharing
mechanism and there are a lot of debates on #@tiarlto both the ITPGR
and the CB?®

Just as plant genetic resources were once pareajlbbal commons, now
intellectual property rights are pushing these ceamsnmore and more
into enclosure. This not only happens directly whew plant varieties or
biotechnological products are patented, it alsoegablace indirectly.

Countries that are genetically rich try to protécése resources from
foreign parties. In the face of increasing intdllet property rights, they
try hard to develop their own access-restrictingjmes. This has not only
caused the downside to the CBD described abowasitalso triggered the

?" The WTO agreements took effect on 1 January 1885aunt 149 member countries
(on 11 Dec 2005). However, member states haveriffeleadlines to ensure that their
laws conform with the TRIPS Agreement, ranging frome to 21 years depending on
their development status and the patent area iedolv

% It is not in the scope of this article to go inepth with these debates. For more
information see, e.g. (Van Overwalle, 2005).
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protectionist features within the ITPGR. As a restihe Multilateral

System of the ITPGR misses, for example, seveagllestcrops. As one
group chose to exclude a major crop in the hopsetling it bilaterally,

other countries followed. In this way China exclddsoybeans, Latin
America withdrew groundnuts, and Africa excludedpical forages
(Falcon & Fowler, 2002).

The changing concept of
benefit-sharing

The concept of benefit-sharing has not been statithe face of these
developments. Originally, when benefit-sharing \alsed to the common
heritage idea, it was about common goods that laaeed by all and to
which everyone should have equitable access. Hebmeeefit-sharing
referred to a logic odlistribution as the benefits and burdens of a common
good should be equitably distributed. Now the ideeaommon heritage or
common good is seen by many as more or less p&aBt genetic
resources are not purely in the public domain amgmdhe original
common good understanding has changed due to pexesf
privatization and environmental degradation. In fesent light of
appropriation and enclosure, benefit-sharing i®rofteferred to as an
instrument ofcompensatioror exchange® This seems for example to be
evident within the CBD. The ‘grand bargain’ on whiit is based implies
access to genetic resources in exchange for aHaie in the benefits of
their utilization. But the concept of Farmers’ Righwhich is central to
the IUPGR and the subsequent ITPGR, has also giserto the idea of
benefit-sharing as an instrument of compensatiorexmhange. As we
have seen, Farmers’ Rights were primarily estabtisks a counterforce to
the increasing importance of breeder rights aralledtual property rights.
Farmers’ Rights come down to the idea that the fiter@erived from the
latter type of rights are at least partly dependemthe contributions of

29 Compare with, for example, (ten Kate & Laird, 1299
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farmers all around the world and should be shacedrdingly, as a form
of compensation.

The changing concept of benefit-sharing can ap#lydbscribed through
the Aristotelian distinction betweettistributive justiceand commutative

justice In short, commutative justice is corrective iansactions between
two individuals or groups of individuals. It focissen the equal or
equivalent value of exchanges. Distributive jusiitgtead deals with the
fair distribution of something (wealth, goods, oppaities, etc.) among
several people or parties. So, benefit-sharing aragnally focused on

distributive justice, but is now often referred & an instrument of
compensation or exchange. Can we therefore say hbaefit-sharing

should be primarily or exclusively based on comniwgjustice? We do
not think that this should be the case. On theraoptwe believe that such
a narrow interpretation of benefit-sharing wouldsrdgard and even
undermine much of its (historical) content and poye The way in which

the model of compensation or exchange undermines ctincept of

benefit-sharing becomes clear by analyzing somtefcriticism of the

CBD'’s framework of Access and Benefit-Sharing.

The framework of access and
benefit-sharing

We have seen that the CBD distinguishes betweecalded user and
provider countries of biological resources. Thearobdf benefit-sharing is
hereby closely linked to the issue of access tgelresources. This so-
called framework of Access and Benefit-Sharing (ABS especially
adapted to a certain group of genetic resourcegsdhare mainly
resources that are rare and geographically isolatedl of interest to
specific industries, such as the pharmaceuticalstrtg. There are several
examples of more or less successful ABS agreemigetiween local
communities, that traditionally use a specific tgse, and foreign parties,
that are interested in analyzing and developingt ttesource (and
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accompanying traditional knowledge) into a profieaproduct. Thus, this
framework is explicitly based on a model of comias or exchange.

However, where plant genetic resources for food agdculture are

concerned, there are hardly any examples of egishBS agreements.
Instead, the whole idea of user and provider c@esis highly criticized

as it has obstructed international geneflows onclwhihe agricultural

sector historically depends (Falcon & Fowler, 20@ush is one of the
authors who argue that the exchange model of bestedring is, “largely

metaphorical” and “inappropriate” where crop gemetesources are
concerned (Brush, 2005). The idea that developiognties are the
providers and developed countries the users oft gjanetic resources is
highly overestimated here. Nowadays, developingnttees are more
dependent on international flows of germplasm taweloped countries
(idem, p. 72). Besides, “No substantial market{éoop] genetic resources
has ever existed” (Falcon & Fowler, 2002, p. 2M@)jch makes it very

difficult to estimate the value of specific contrilons.

So, the ABS framework and accompanying model of pemsation does
not seem to suit the agricultural sector. Howeseme critics also argue
that the framework of ABS is awkward with respecthe broader field of
plant genetic resources. One of them is Safrin, rehwarks:

The challenge presented to developing countrieshbyCBD is
how to make a nonrivalrous, abundant resource arakemit
exclusive. How can nations prevent most, let alalegenetic
resources of potential value from leaving their dens? They
cannot.(Safrin, 2004, p. 665)

The difficulty is that plant genetic resources arest often abundant and
non-exclusive goods that do not respect nationaldys. In addition, their
value lies primarily in the genetic information yhearry which is non-
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rivalrous. These are all characteristics of a pulgpbod® The ABS
framework, which forces countries to arrange bikteontracts regulating
the transfer of plant genetic resources (as if tweye a private good),
incorporates some serious complications. For exanifptan cause a ‘race
to the bottom’ because a foreign party that isrggted in access to certain
resources will go shopping in different countriesd anegotiate the
cheapest ABS agreement possiile.

It seems that the ABS framework can do more haran tigood,
particularly to the agricultural sector. Unfortuelgt we have seen that the
ITPGR does not succeed in (re) establishing an repassing, open-
access system for crop genetic resources. The ldkgtome of this is that
especially the poorest countries will suffer, akéia and Fowler remark:

We have no doubt that developed countries and tikratp sector
will be able to secure the genetic resources theadnWe are less
confident that African countries, for example, wilave the
capacity and resources to negotiate arrangementsoab to
obtain tropical legumes or wild relatives of cassdvom Latin
American countries, or even genetic resources @dllonportance
from a neighbouring countryFalcon & Fowler, 2002, p. 212)

The ABS framework obstructs the free flow of crametic resources that
are essential for food supply and food securitysi@es, the model of

%0 Public goods are often described in contrast itapr goods. Private goods are
classified as rivalrous and excludable. Goodsiaedrous in the way that the
consumption by one prevents others from enjoyimgstdime good. They are excludable
when non-owners can be excluded from consumptiore Public goods instead are non-
rivalrous and non-excludable. This means that dmesemption by one does not affect the
consumption of the same good by others. Furthernitageeither technically impossible,
or too costly, to exclude non-owners from consuntirgggood. There are also many
goods that qualify as impure public goods. Thesmlgare either non-rivalrous but
excludable or non-excludable but rivalrous. Therfer are also named ‘club-goods’ as
they are often non-rivalrous inside a group. Thietare called ‘common pool resources’
as they are accessible to all but subject to diepletr congestion (Kaul et al, 1999).

31 Once a country tries to claim that it is, as ti&DGstates, the ‘country of origin’, it has
to prove so in the face of millennia of evolutiophistory (Petit et al, 2001).
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compensation or exchange on which it is based isadequate for most
plant genetic resources that are not rare or gpbgrally isolated. This

undermines the whole idea of benefit-sharing amdtermines the hoped-
for benefits in the first place. We would, therefoargue strongly that
benefit-sharing should not merely be based on aehrmfccompensation or
exchange and thus commutative justice, but rathex broader model that
is also grounded in the concept of distributiveiges

Theideas underlying benefit-
sharing in the CBD and I TPGR

In the presently dominant understanding of bersdfiaring as

commutative justice, it is not surprising that Kig8imm, amongst others,
argues that benefit-sharing does not fit well vdistributive justice issues.
She remarks that, “The notion of global public go@d the human rights
discourse has a better chance in distributing desled resources” (Simm,
2005, p. 38). But why should benefit-sharing b&tyr separated from a
global public goods or human rights discourse, romf the concept of

distributive justice? By taking a closer look ae tbentral objectives of
both the CBD and the ITPGR it becomes clear thaéfikesharing is more

than merely an instrument of compensation or exgban

By focusing on the CBD’s and the ITPGR’s preaminlies can get a good
idea of the central objectives of both agreemeftdirst, both preambles
show that the global public goods discourse, toctviiienefit-sharing was
originally linked, is still of great importance. Bothe CBD and the
ITPGR emphasize that plant genetic resources {fod fand agriculture)
are the common concern of humankind. They strdss ifhportance of
biological diversity for evolution and for maintaig life sustaining

systems of the biosphere” and for “food securitfhe subsequent
affirmation that states have sovereign rights otheir plant genetic
resources does not make them the private ownetisest resources but
rather the stewards that “are responsible for aonsg their biological
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diversity and for using their biological resourd@esa sustainable manner”
(FAO, 2001; UNEP, 1992).

Against this background, both agreements stressoadbr context of
benefit-sharing than one purely of commutative ipest The CBD’s
preamble refers to commutative justice as it spedkbe “desirability of
sharing equitably benefits arising from the usdraflitional knowledge,
innovations and practices.” However, it then stthes:

conservation and sustainable use of biological diNg is of

critical importance for meeting the food, healthdasther needs of
the growing world population, for which purpose ess to and
sharing of both genetic resources and technologresessential.
(UNEP, 1992)

This refers to an interpretation of benefit-sharingt focuses on meeting
the essential needs of humankind independent tdrieriof exchange or
compensation.

The ITPGR’s preamble refers to the concept of cotative justice as it
relates benefit-sharing to the “past, present andré contributions of
farmers in all regions of the world”. However, fars’ contributions are
especially acknowledged as being part of humankinehdeavors to
secure food supply. It is stated that:

plant genetic resources for food and agriculturee ahe raw
material indispensable for crop genetic improvemevtiether by
means of farmer’s selection, classical plant bragdor modern
biotechnologies, and are essential in adapting tpredictable
environmental changes and future human ne@dsO, 2001)

The ultimate objective is to secure food supplyappears that benefit-
sharing is mainly a tool for this objective asafsplication is linked to the
Multilateral System and focuses on the redistrdoutiof information,
technologies, capacity-building and benefits frommmercialization,
especially in favor of developing countries andrdoes with economies
in transition (Article 13). So, within the ITPGmenefit-sharing is not
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merely about compensation for contributions mads, rbther about the
distribution of the necessary means to secure isasle agriculture and
food security for this and future generations.

Commutative justice,
distributive justice and benefit-
sharing

Both agreements put special emphasis on the foddhaalth needs of
present and future generations. According to us.eimphasis justifies and
calls for a broader model of benefit-sharing tigatliso grounded in the
concept of distributive justice. Distributive jusgiis a complex concept.
As stated before, it concerns the fair distributafncertain benefits (or
burdens) among several parties. But how to definsd benefits, and how
to determine just criteria for allocation, are Hygtebatable issues. As a
result, many divergent theories of distributivetices exist. With respect to
the subject of distribution, some focus on incomealth or opportunities.
Regarding the issue of allocation one can discetaria of entitlement,
merit, need or equality (Miller, 1976). However, time context of crop
genetic resources, we believe that it is quite @bwiwhat distributive
justice, as a general objective, is or should beuablrhe central issue at
stake is world food supply (and indirectly worldalt), and the principal
criterion for allocation should be according to eche&his criterion is
somewhat controversial as again it is difficultefine ‘needs’. Yet, in the
face of hunger and micronutrient deficiencies, agystence on technical
definitions seems to be flawed if not inhuman. H®adisfaction of the
fundamental need for food is a matter of justiderfn, p. 146).

To be clear, we are not arguing that benefit-sigadan, or should, be

ruled strictly by the ‘needs norm’. as if every kjoy person can be
allocated a precise share of the benefits develdpedor example, a
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biotechnology company. What we do want to say & tienefit-sharing
should not merely be seen as an instrument of cosgpen or exchange,
based on the concept of commutative justice. ldstaad in the face of
the harsh reality that more than 800 million peomle undernourished,
benefit-sharing should also be grounded in the epnhof distributive

justice, as it can be a tool to improve food seguri

When we take a closer look at the concept of besbkéring in relation to
distributive justice, we find that the two have bdaked before in the
context of human rights. The Universal DeclaratmnHuman Rights
referred to the notion of benefit-sharing in 1948tastates that “Everyone
has the right...to share in scientific advancemermt g benefits” (UN,
1948, Article 27). This right is reaffirmed in th&ernational Covenant on
Economic, Social and Cultural Rights (UN, 1966-19A@ticle 15). In
addition, the Covenant refers in its first Artidlg means of “the principle
of mutual benefit” to some form of benefit-sharingh respect to “natural
wealth and resources”. In these contexts, the natfobenefit-sharing is
not based on any form of compensation but on ti@adge distribution of
everybody’s right to their own means of subsistesmog to the benefits of
scientific advancements. From here it is a smap b extrapolate the
notion of benefit-sharing to other human rights e@sdd by both
agreements that call for an equitable distributbdrsuch basic goods as
health care and food supply. This does not meanathénuman rights
should automatically be linked to the notion of é@rsharing. What it
does mean is that benefit-sharing can also bepigtd as Castle and
Gold remark as: “A mechanism through which to aeohieeither
distributive justice or to satisfy internationalrhan rights law” (Castle &
Gold, 2007).

What we have seen is that the notion of benefitispawvas originally
linked to the common heritage idea, and implieddfeitable distribution
of benefits (and burdens). With respect to plamtegje resources, the
CBD and the ITPGR recognize that these resourcesaafcommon
concern of humankind” and are indispensable foodfgecurity” and for
“meeting the food, health and other needs of thewmrg world
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population” (FAO, 2001; UNEP, 1992). Benefit-sharshould, therefore,
still be linked to the concept of distributive jigst and can be a tool to
improve food security. The model of commutativetiges to which
benefit-sharing is often related, can best be ssen specific aspect of
benefit-sharing that fits certain plant genetic otgses and certain
objectives. For example, it is a tool to counteréorthe illegal
appropriation of rare plant genetic resources aadittonal knowledge of
local communities by patent applications of foreigmustries and
research centers. However, by reducing the wholgomoof benefit-
sharing to an instrument of compensation or excbargne would
seriously undermine and disregard much of its @hisal) content and
potency. The next question is of course: How cankifoader notion of
benefit-sharing be put into practice and its poatibe realized?

Downstream and upstream
benefit-sharing

Most if not all existing benefit-sharing mechanisrage downstream
focused, at the end of the research and developpigeline, as one party
that supplies certain resources receives in exehanghare in the (hoped
for) benefits of their further development and coencmalization by
another party? Only after these negotiations over matters of coative
justice do questions of distributive justice ariggth respect to the fair
distribution of the negotiated benefiBut what happens when, from the
start, benefit-sharing is also grounded in the ephcof distributive
justice?

To answer this question properly, we first haveeamind ourselves that
the fair and just distribution of such basic goadshealth care and food

%2 This includes milestone payments that can be waltbefore any final products are
developed as these payments are also downstreaisefiycanticipating the hoped for
benefits developed later on.
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supply is a pressing need, to say the least. Tdreasing gap between rich
and poor with respect to food and health, both betwnations and within
nations, is one of the biggest concerns and alsethoreat to global peace
and welfare. The emerging molecular divide betweem and poor is not
helping the present situation. With respect to aqgepetic resources and
the new biotechnologies, huge investments are nmatlee improvement
of commercial crops and large-scale production iegpbns for western
markets. Unfortunately, these investments in craps applications very
often do not fit the needs of the poor, due to ldrge differences in
agricultural and social factors between North andt8. Benefit-sharing
grounded in the concept of distributive justice dbary to address this
structural disparity. As such, it requires not orlye downstream
distribution of the results, royalties and techigids of successful research
and innovations, but also that acceptable ethiealstbns are made with
respect to different interests and neegstreamin the research process
Upstream benefit-sharing would mean that the diffestakeholders try to
balance their interests with respect to the reseprorities in the first
place, taking into account the benefits that walldhared later on.

So the issue is not only one of dividing the cake fair pieces but also of
going upstream towards the initial decision-makipgocesses that
determine how the cake should look. The usual dowasm models of
benefit-sharing focus on the conditions for acdesspecific resources in
exchange for the fair sharing of benefits from ithdilization, whatever
that utilization may be. Upstream benefit-sharimyolves a broader
approach, which includes the research agenda amé$s, and focuses on
the possible applications and innovations of thmimal resources in
relation to the needs and interests of the stakehslinvolved. This is an
important difference. For example, if a biotechgglocompany is
developing an improved crop variety that is resista certain pests that
are a hazard in many western countries, then thecehis very small that
this new crop variety will be of any use to devahgpcountries that have a
totally different environment and agricultural syst Even though plant
genetic resources from around the world are useglamt breeding
programs, the research itself is often focusedhosd parts of the world
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where most money can be made. The existing bestediting framework
in the CBD and the ITPGR emphasizes the sharingpfofmation and
technologies of research carried out. But what @eweloping countries
gain from this when these research outputs andutigerlying research
priorities are simply not tailored to their specifieeds?

Upstream benefit-sharing focuses on the reseaioht@s throughout the
development process. In this way, it is, for exampbssible that within a
particular plant breeding project several planietags are developed that
suit different environmental circumstances andcagfral traditions. So
on the whole, upstream benefit-sharing is not scchminspired by
compensation of actions done, or by the downstrekstribution of
benefits and burdens of results developed, butHheyitlea of shared
decision-making about the scientific and technalalyiutilization of
resources fundamental to human welfare. The ulantarget is the
reduction of the gap between rich and poor withpeet to the use of
resources and the development and distributionhef dccompanying
science and technology, in particular in the figldood and health.

‘Going upstream’ presupposes that the cherished adehe fifties, of a
linear, continuous accumulation of knowledge, whegsearchers and
managers do not have to decide upon alternatiwarels programs, is not
valid. And indeed, recent philosophy of science aodial studies of
science generally agree about the room for maneiinarscientists and
managers have in deciding upon alternative reseagemdas (Jasanoff,
2005). Scientific and technological developments sieered by scientific
and social interests, which raises the questionse/iaterests are steering
the scientific and technological developments timathe end, produce the
benefits? Or, to put it differently, what should the research priorities
that determine the benefits that, in the end, eashared by whom? From
the more abstract levels of research programsetalé¢tailed and concrete
research projects on the interactions between leaahbles, decisions
always have to be made on the research prioritidsttze direction of the
research process to be taken.
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Determining research priorities upstream is a kofdco-evolution of

science and society, or more precisely of scientifevelopments and
normative decisions of what research is regardedetascally and

politically desirable, and feasible, for the podherefore, an important
question is how to involve the relevant stakehagdparticularly when one
considers that one of the main groups of actorspam farmers. With

respect to “steering research in the right directid.ouise Fresco argues
that:

In a globalised economy, the voices of small coestand poor
producers and consumers often go unheard. | belithet
scientists have moral responsibilities to speak floe weaker
segments of society, because they sometimes lomistamd the
likely results of not doing s@resco, 2001, p. 6-7)

We agree that scientists have a responsibility ,h@sedo national and
international policymakers. However, in order teap for the weaker
segments of society, scientists (and policymakshsld first speakvith
them to find out their food-related problems anseech needs. This is
one of the biggest challenges of upstream benleditisg.

Deliberation in upstream
benefit-sharing

How to speak with farmers, often on the brink @frgation, on upstream
research decisions, that is, how to find out wih&irtneeds are and to
translate these into research priorities? How tb the agricultural
technology agenda together with the poor? Normatlgcisions on
research priorities are made in the meetings ofagers and scientists,
sometimes with the input of politicians. However find out the needs of
farmers who are confronted with problems of drougleicreasing yields
of harvests, pests, etc., another type of solusonecessary. Moreover,
farmers have, depending on their interests andakposition, a plurality
of research needs. Some want more research intotomprove local
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crops, as in the case of cowpeas, which in Afrcaumntries like Benin are
rapidly being substituted by cash crops (like rickat threaten the
existence of local farmers. Others are in needew¥ types of biological

pest management adapted to local circumstancesleVepmeetings on

research priorities with government officials a the solution in going

upstream. Often these officials are interestedashccrops and turn into
tyrants as they acquire what Pogge aptly descrities international

resource privilege” (Pogge, 2002, p. 113/142). migaare accorded the
right to sell natural resources like oil; multiratal corporations often buy
the rights to these resources, and the interndtioo@munity tends to

treat these interactions as legitimate. The comnmecif deliberations with

actors of civil society in upstream benefit-sharigges against this
privilege and makes it possible to include othdom; and to de-privilege
governors. For an efficient and just method of goupstream, actors
operating in civil society, like representatives &drmers, farmer

organizations and movements, are to be consultedbstream benefit-
sharing (Korthals, 2004, p. 145-9).

However, not all types of debates and consultat@nany subject and in
any social context can do the job of setting redeagendas. Time
pressure, exclusion of important stakeholders, lawk expertise,
fundamental and violent dissent, to name a fewidyatr can hamper
consultations and make them unproductive in impr@vagricultural
research and experimentatidhindications of success of consultations on
research agendas can be categorized according ree thriteria:
participation, transparency, and efficacy. Theseraspectively connected
to three aspects of deliberations, namely, theputinthroughput and
output® With respect to the input of consultations, thestionportant
issues are focused on participation: is everyoneolved indeed
participating? Is the agenda subject to discuserohas it been imposed
from the outside? Do the participants have a fraamkvior discussing the

% One remarkable barrier to the implementation afscdtations in existing ABS
agreements is the multiple consent requirementstt&ediscussion in (Safrin, 2004).
% Here we use distinctions developed by Scharpfdrahalysis of legitimacy: (Scharpf,
1998).
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ethical issues at hand or do they have to recartséréramework, and are
they in the position to do this? Is the time spdntle deliberation
adequate or is the deliberation out of tune withietal developments?
During the process (throughput) of the deliberatibris important that
relevant experts can be consulted and informatioquieed, and that
discussions are transparent and free. Transpaisrtbg main catchword
for the process of deliberating on research presitWith respect to the
output, an important issue is how the results efdbnsultation are used:
are they neglected and decisions made anywaygedharesults only used
in a superficial way? Can the process of implentenide monitored and
evaluated? Do the participants have any insigbtwitat happens with the
results of their deliberation? Are the results usethe way promised at
the beginning of the consultation? These issuesbearovered by the
criterion of efficacy and efficiency. A barrier tefficacy is often
unwillingness to implement the results of delibenas by authorities.

These three types of criteria can be used as iaisaof how much

chance the consultations on upstream benefit-gipdwave of succeeding.
If it is foreseeable that they cannot be met, secaf lack of participation,
transparency and/or efficacy, institutionalizinghsoltations is a very hard
job, to say the least.

With respect to the groups involved in deliberatorg upstream benefit-
sharing, one should distinguish between co-produesrd stakeholders
(Grin et al, 1997). Co-producers are the groupsctly involved in the
final benefit of the envisioned scientific and teological end product,
e.g. farmers, breeders, retailers, process industty Stakeholders are the
groups heavily interested in upstream benefit-sigarand have strong
views and strong stakes in steering the final wsg, governments,
consumers, and non-governmental organizations (NGXIthough NGOs
during the last decades have become heavily indoive policy and
deliberation processes (Arts, 1998), their interekst not always coincide
with local co-producers.
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On a local level, co-evolution of science and tetbgy can have close
connections with communicative forms of extensiesduse many forms
of extension do try to improve local knowledge levand applied
technologies. An example of this is the farmerefischools that Peter
Kenmore started with the help of the FAO in relatim Integral Pest
Management (IPM): “Their aims are to help farmemsvealop their
analytical skills, critical thinking, and creatiyjtand help them learn to
make better decisions” (Kenmore, 2002). From défférsources, it can be
shown that these schools can be seen as a way velodang the
knowledge and skills of local farmers, and can hewesiderable impact
on the improvement of their production. They schighly, both in
accordance with measures of participation and t€iehcy (Godtland,
2004). On a local level, participation is often qiied with to a greater
extent but this is not a guarantee that particjpatin the higher levels (or
the other criteria of successful consultationsgasered. Pretty gives a
good overview of the large number of experiments$ wsearch projects
in which scientists and technologists experimenthwiocal farmer
cooperation in improving crops and cropping systeimesy are not only
aiming at improving skills of farmers (Pretty, 2062Zetty, 2003).

On higher social levels, further removed from locateas, the
consultations on upstream benefit-sharing can thiferent forms. One
new issue is the reproducibility and communicatdnmportant findings
of local researchers, for example, in how far a petato variety or a new
cropping system is generalizable beyond the loes.arhe three criteria,
participation, efficiency and transparency are ¢onfeet in forms suitable
to these higher levels. An example on the globaéllas the “Global
Genomics Initiative” proposed by Acharya (et alp2p) They summarize
their proposal thus: “A global dialogue that wouldise awareness,
perhaps build consensus, and set the agenda fmm aist essential”
(Dowdeswell, 2003, p. 4). However, only by enconspas the
consultations on the national and local levelsesfearch agenda setting,
can upstream benefit-sharing on this high levetiiats goal. When local
farmer groups in a large area are concerned wifframing varieties of
cowpea or intercropping (the use of a combinatiborops in improving
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yields), and the higher levels decide upon imprgwkestern crops or a
monoculture, then there is something wrong with plaeticipation. The
further removed from the local application and tigher the social level,
the more consultations run the risks of being inift, not fulfilling the
aims that they are organized for, and not includiveglocal actors that are
most concerned. Therefore, the three criteria fanas indicators of how
far consultation processes on upstream benefitrgh&mnction or not. It
is only through a careful process of deliberationresearch priorities on
the necessary levels and upstream in the reseewchss, that science and
technology development has a better chance toibatgrto bridging the
gap between poor and rich. This is what upstreanefiitesharing entails,
and what its ultimate goal should be.

Conclusion

Originally, benefit-sharing was linked to the commileritage idea and
referred to equitable distribution. In the predégiit of appropriation and
enclosure of plant genetic resources, benefit-sbans mainly an
instrument of compensation or exchange. We haed to show that this
model of exchange and the framework of ABS on whicks based,
seriously disregards, and even undermines, muchhefcontent and
potency of benefit-sharing, especially where cre@meadic resources are
concerned. In line with the ideas underlying bergiaring in the CBD
and the ITPGR, we argue that benefit-sharing shoatdnerely be based
on a model of exchange and thus commutative jyshaé rather on a
broader model that is also grounded in the conckgistributive justice.
The model of commutative justice can best be seem specific aspect of
benefit-sharing that fits certain plant genetic oteses and certain
objectives. A broader notion of benefit-sharingt thefers to distributive
justice may well be a tool to contribute to ther fdistribution of basic
goods such as food supply and health care. Tozeedhis potency,
benefit-sharing has to move upstream in the reBeant development
process and be subject to thorough structures dibedation with
stakeholders at local, national, and internatideakls. We introduced
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three types of criteria: participation, transpasenand efficacy, as
indicators of successful consultations. The ultenatrget is the reduction
of the gap between rich and poor with respect ¢éoube of resources and
the development of science and technology, in @ddr in the field of
food and health. Of course, to reach this targetinmore is needed than
the utilization of benefit-sharing alone. Howevtre wise and efficient
application of benefit-sharing in its full gamut afompensation,
distribution and deliberations, both downstream apstream, is one step
in the right direction. Fruitful initiatives of upeam benefit-sharing are
already under way, and it would be a pity to diardghem.
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Three

A diversity of approaches to
benefitsharing3s

% This chapter is written by Bram De Jonge & Nietaiaars and is conditionally
accepted — in a shortened version — as a scieattfie for the JournaBlobal
Environmental Politics
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Abstract

Benefit-sharing is a complex and controversial gokioncept. We claim
that a major part of the controversy surrounding sharing of benefits
arising out of the use of genetic resources is dasethe diversity of
approaches to benefit-sharing. An overview is medi of six central
motivations for benefit-sharing that can be ex@dcfrom the current
debates with respect to plant genetic resources.different mechanisms
for benefit-sharing derived from these six motioat are analyzed, and
their intended outcomes discussed. The paper dimsraasing insight in
the different viewpoints and interests that pedyaee in the debates about
benefit-sharing and their interrelations. Furthemmahe overview makes
apparent how these different approaches to besigditing tend to
undermine each other, insofar as they lead to ictinfj effects or
expectations. This article aims to expose and lyghlsome of these
tensions and their underlying causes. Clarity asthht here is likely, we
argue, to facilitate a more productive debate amebesharing, and can
inform and improve decision-making in respect dfa applications of
benefit-sharing, both at the national and inteoreti levels.
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| ntroduction

Benefit-sharing is complex and controversial. Putefly, it is an
international policy concept that originated in th@70s with the aim of
regulating the distribution of certain resourcesl d@ne benefits derived
from their use (De Jonge & Korthals, 2006). Bensffiiring in relation to
plant genetic resources was first included in maéonal law by the
Convention on Biological Diversity in 1992 (CBD) NEP, 1992). It
figures as one of three objectives of the Conventialongside the
conservation and the sustainable use of biologicarsity. The CBD
introduced the concept of national sovereignty @asetic resources as a
means to regulate access to these resources. Arede made subject to
mutually agreed terms, including aspects of pridormed consent and
the sharing of benefits arising out of their uskee TBD has been ratified
by almost all countrie¥ which have established national competent
authorities to implement the mechanisth§ew countries, however, have
effectively implemented these rights in the persatte in such a way that
substantial benefits are actually shared (Vissat, &005)*®

Multiple aspects are complicating the successfuplémentation of
Access and Benefit-Sharing (ABS) regulations. Osyeat is that the use
and transfer of plant genetic resources are deit w different policy
sectors: environment, trade and agriculture. Tlis fesulted in various
international agreements with distinct objectivlattare negotiated by
different ministries in national governments (Petital, 2001). These are,
amongst others, the aforementioned CBD, the Agreeno& Trade
Related Aspects of Intellectual Property Rights IFY of the World
Trade Organization (WTO, 1994), and the Internatiofreaty on Plant

% http://www.cbd.int/convention/parties/list [Access13 April 2008].

37 http:/lwww.cbd.int/abs [Accessed 13 April 2008].

¥ See also http://www.cbd.int/abs/arrangements/ and
http://www.wipo.int/tk/en/databases/contracts/indiémxl [Accessed 13 April 2008].
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Genetic resources for Food and Agriculture (ITPGRhe UN Food and
Agriculture Organization (FAO) (FAO, 2001). Much bdge and

controversy results from the interplay of theséedént policy frameworks
and the impact they have upon issues of accessrtetig resources and
benefit-sharing (Andersen, 2007; Dutfield, 2000mPath & Tarasofsky,

2002).

Another important aspect is that many differenketelders influence the
policymaking process. Because plant genetic ressuame a component of
biodiversity and form the basis of our food constiorpand many other
important products and industries (Rosendal, 2008byld Resources
Institute, 1992), the stakes for governments, lassinorganizations and
civil society groups are high (Laird, 2002; ten && Laird, 1999). This
results in a complex spectrum of diverging opiniam&l interests as to
how ABS issues should be organized. Complicatitpfa in this respect
are the huge cultural and socio-economic (powelferdinces between
stakeholders involved (Greene, 2004; Vermeyleny200Dhe field of ABS
is one in which representatives of a multinationatporation and an
indigenous tribe may have to negotiate one agreemen

Because of these different policy sectors, multistakeholders and

various cultural and socio-economic contexts ingdlvit is not clear what

is exactly understood by this concept of beneférsty. When we started

our research and had our first interviews, we doond out that different

ideas exist about benefit-sharing, about its ugdeglprinciples, its goals

and the preferred mechanisms to reach these dgeatthermore, more

than one motivation and objective were linked te tboncept by any

interviewee. For this reason, we decided to anabx@ distinguish the

different approaches to benefit-sharinipat can be extracted from the
current debates around this concept.

So far, most studies on benefit-sharing have fatwsepractical problems
or opportunities, and are aimed particularly ateamluation of the few
benefit-sharing policies that are currently in picGe This article serves a
rather different end. We will present an overvieintle main approaches
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involved in order to contribute to a better infoxrend balanced debate in
which policy-makers and other stakeholders are raot@e of the various
interests that are at stake. Interests that areeasty linked to separate
stakeholder groups, as we will show, but whichraferred to among the
different stakeholders, often without them beingacly and explicitly
differentiated. By doing so in this article, we leofo inform the current
debate and shed more light on the major areasraértion involved. By
comparing the different approaches in the secomtdgfahis article, the
central stumbling blocks in the current ABS nedaiizs (both on the
national and international level) will become ampdy showing why
benefit-sharing is such a complex issue and whgetghions are so rarely
met. We will conclude with a brief reflection ongsible ways forward,
especially with respect to the ongoing negotiatiotsvards an
International Regime on Access and Benefit-Sharwghin the
framework of the CBD.

M ethodology

The initial data for this overview have been dedivem interviews with
experts and stakeholders in Kenya, Peru, and ThieeNands, and some
international organizations. This was augmentedfloyher input via
meetings and workshops, together with a surveyhef literature, used
primarily to ground the verbal reports and for refecing purposes.

The three countries represent three major geoigallitcooperation
organizations — the African Union, the Andean Comityuand the
European Union — with their respective views antergsts in plant
genetic resources. In order to obtain a wide wareétstakeholders and
their organizations in the debate, 77 semi-strectumnterviews were
undertaken with people from government and relatetitutions, the
scientific community, industry, and civil societyganizations. Additional
input came through attendance at meetings of thB @&d its Ad Hoc
Open-Ended Working Group on Access and BenefitiBgaand a visit to
the FAO. Plus two international workshops on Acaess Benefit-Sharing
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in Germany® India’® and a national workshop with civil society
organizations in the Netherlands. The study wasdected between
March 2007 and July 2008.

Table 1. Number of persons interviewed according to se¢xyrand
country (y)

: Civil
Science | Government IYI Industry
Society

Peru 9 4 8 -
Kenya 6 14 9

Netherlands 6 3 -

i -

nter ngtlo_nal 5 4 ] 3
Organizations

By linking the inputs from the verbal reports witie literature and policy
documents, we identified six fundamentally diffdrepproaches to the
issue of benefit-sharing in the field of plant gemeesources. These
represent six distinct strains of argumentatiorreasoning in which the
concept of benefit-sharing is embedded, based an fihilowing
perceptions, or motivations:

- The South-North imbalance in resource allocaticsh exploitation

- The need to conserve biodiversity

- Biopiracy and the imbalance in intellectual propeights

- A sshared interest in food security

- Animbalance between IP protection and the pubberest

- Protecting the cultural identity of traditional coranities

In order to detail the arguments informing the efiéint approaches, the six
sections that follow describe the basic motivatiopstablished and
proposed mechanisms, and intended outcomes of @atie different
interpretations of benefit-sharing. Each sectiolh start with a quote from

% http://www.feu.uni-bremen.de/downloads/Workshopgmamme.pdf [Accessed 13
April 2008].
“0 http://www.ris.org.in/icgr_prg.htm [Accessed 13riA2008].
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one of the interviews that triggered our attentitn this particular
perspective on benefit-sharifiy.

The following analysis should be regarded as amlreffort to structure
the various arguments and perspectives involvatdrcurrent debates on
benefit-sharing. The different approaches are matdf entities and they
relate to each other in many different ways andnamy different levels.
We are aware of the strategic potential of anycstiing and framing of
concepts, by ourselves and the various stakeholdeodved, but that is
exactly the reason why we have put up this anaipsike first place. As
long as the various interests and perspectiveshiadoare not clearly
distinguished, the socio-political debate may retlearly understood and
anticipated upon. The pragmatic and deliberativlicet approach
(Bohman & Rehg, 1997; Dryzek, 1990; Gastil, 200Bulartz et al, 2002)
that is applied in this paper aims to improve thatibnality of public
debate and decision making” and promote the “fapresentation of all
relevant arguments” (Keulartz et al, 2004, p. 1BY. illuminating the
various perspectives and arguments that are ae statk respect to a
particular problem, this approach aims to contebtt decision making
that, in the ideal situation, is guided by the &xf the better argument
rather than forces of power, money and the likeefAf988; Habermas,
1991; Thompson, 2002).

“I This is not to imply that the citied person isedplinterested in that particular aspect of
benefit-sharing.
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Basic motivations, mechanisms
and outcomes

The South-North imbalance in resour ce allocation and
exploitation

“Experiences in my career led to this thinking thétere is

something not right in this relationship of biodisi#y resources.
Scientists come to our pristine areas, (...) and &lp them get to
the area, get to the information, and the benedis \ike, why don’t
you stay one week more of your time and at leasedm my class
and teach things (...) there was the feeling thatetkeéhange was
not totally straight, there was always one sidedjitimg more than
the other.” Policymaker, Andean Community (Pefa).

One major justification for benefit-sharing can tescribed, in general
terms, as the transfer of plant genetic resouroa® the South to the
North. Plant genetic resources have been distdbateund the world for
millennia, but some parts of the world are by natuicher in these
resources than others. This is true for naturaliersity, of which levels
are higher in the diverse ecologies of tropicah fairests and mountain
ranges — of developing countries — than in the nmmaohe uniform forests
and grasslands of lower elevation temperate regiorntd the wealthy
countries (Faith, 1996). It is also true for agitictal biodiversity, notably
in plant genetic resources, where the origins afoat all major crops
have been located in a limited number of centrediwdrsity situated in
economically poorer, developing regions of the worespecially in
southern Asia, Latin America and northeast Afriddavilov, 1951).

However, not all developing countries are rich iengtic resources;
notably Africa (except the Horn) is poor in cromggc diversity (Harlan,
1971).

“2 Respondent chooses to stay anonymous.
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During the colonial period of the second half oé thst millennium, the
global distribution of germplasm entered the modguariod of
transportation as the gene-poor empires from thihredarted to import
and collect the plant genetic resources (newlyadised species) from
their gene-rich colonies, especially from thosehaf south (Juma, 1989).
On the economic importance of plant genetic mdtemal the global
division of benefits through collection practicédpppenburg concludes
that “It is no exaggeration to say that the plasegic resources received
as free goods from the Third World have been warttold billons of
dollars to the advanced capitalist nations” (Klopperg, 2004, p. 169;
italics original). He is therefore of the opinidmat “It is highly ironic that
the Third World resource that the developed natibase, arguably,
extracted for the longest time, derived the grediesefits from, and still
depend upon the most is one for which no compeorsatipaid. Indeed, it
is not merely ironic, it is contradictory” (idem, p53).

The present-day practice of collecting germplasmraterred to as
“bioprospecting” (Reid et al, 1993). Some considdre term
bioprospecting inappropriate as it “assumes thatr po prospecting, the
resources of desire were unknown, unused and withalwe” (Shiva,
2005, p. 16). The central point of the critiqueenerthat under the present
framework of bioprospecting, the collected germlas considered the
raw material for further breeding and biotechnol@gpplications, efforts
that give value to a hitherto relatively valuelesatter. In fact, however,
the collected germplasm has often been preservadaged and improved
by the collective labour of generations of farmersd indigenous
communities. The resources are not simply raw naseextracted from
nature (Phillips & Onwuekwe, 2007).

Mechanism: National sovereignty over plant genetgources

The flow of plant genetic resources from the caestin the South to
those in the North has become the basis for théKoesvn model of
benefit-sharing. In the 1980s, global resistancaireg the free use of
germplasm originating from developing countries sato The new
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biotechnology industry was expanding rapidly andeflgped countries
tried to facilitate this growth by expanding inegltual property rights to
genetic material and living organisms. This stireedappreciation — and
expectations — in developing countries of the pidémalue of their plant
genetic resources, which became an important inputthe CBD
(Macilwain, 1998). The CBD abandoned the assumptioplant genetic
resources as a common heritage, declaring instead “States have
sovereign rights over their own biological resosicUNEP, 1992,
Preamble). The convention explicitly calls for “tli@ir and equitable
sharing of the benefits arising out of the utiliaatof genetic resources”
(Article 1). According to the CBD, benefit-sharirggprimarily based on a
bilateral model of exchange and compensation basethe sovereign
rights that States have over their plant genetsoueces. Poor countries
are to be compensated for the contribution of thkint genetic resources
(Rosendal, 20064Y This model was further elaborated in the Bonn
Guidelines on Access to Genetic Resources and &air Equitable
Sharing of the Benefits Arising out of their Utditzon in 2002 (UNEP,
2002). Even though benefit-sharing is embedded iGoavention that
aims also at the conservation and sustainable fusmlogical resources,
the benefit-sharing aspect is nevertheless an emtemt basic objective
of the CBD, which can thus be very well explainaderms of a purely
political economy argument: developing nations $thdne able to reap the
benefits of their biological resources (as they e@th other natural
resources such as oil and minerals) (ten Kate &dl.4i999).

Intended Outcome: Equity in international economsiations

The fact that 1) the genetic resources are a rlaggaurce of countries of
the South which cannot be appropriated and tragetido country as part
of natural wealth in the same way that can oth&irahresources such as
oil or minerals, and that 2) the benefits from th@enetic resources are
largely accrued in the gene-poor industrializedntoes of the North, is

“3 Nonetheless, the compensation model of the CBR ratétes to the cross border
movement of resources after the Convention canoefamte — i.e. 1992 or later,
depending on the date of ratification of each couatand does not relate to resources
that were acquired earlier.
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an important motivation for benefit-sharing. Benhsharing is thus
supposed to encourage equity in international evinaeelations, to be
regarded as a compensation mechanism.

Table2: Summary of Approach 1

Basic M otivation M echanism I ntended Outcome

The South-North
imbalance in resource
allocation and
exploitation

National sovereignty
over plant genetic
resources

Equity in international
economic relations

1%

The need to conserve biodiver sity

“At the end of the day, we still, | think, do natcape a common
responsibility for caring for these resources.sltotally irrelevant,
long term, for us to talk about access and bersfdring if the
resources themselves are allowed to diédry Fowler, Executive
Director, Global Crop Diversity Trust.

A second and related rationale underlying the cpinoé benefit-sharing
on genetic resources is the perception that invastsrhave to be made to
conserve biodiversity. In international agreemetits, sharing of benefits
derived from the utilization of genetic resourceas halways been
connected to the conservation of these resourcé® dnderlying
assumptions are that 1) genetic resources havelalgimportance; 2)
economic and environmental developments createsymes that work
against the conservation of biological diversityc{uding deforestation,
climate change, the modernization of agriculturd #re globalization of
plant and animal breeding); 3) countries wheredhm®ssures are most
severe have least financial opportunities to cautitem; and 4) benefit-
sharing for the use of genetic resources can peowigsustainable source of
funds, knowledge and technology to conserve bicklgidiversity
(Emerton, 1999; Henne et al, 2003; Rosendal, 20@éaKate, 2002).
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Even though benefit-sharing in the CBD has a foousencouraging
equity in international relations (see Approachifl)s embedded in an
agreement that concentrates primarily on consemwaflJNEP, 1992,
Article 1). The FAO International Treaty on Planéri&tic resources for
Food and Agriculture (ITPGR) is more specific igaed to the link
between benefit-sharing and conservation:

The Contracting Parties agree that benefits arisiram the use of
plant genetic resources for food and agriculturattlare shared
under the Multilateral System should flow primaritirectly and
indirectly, to farmers in all countries, especialiy developing
countries, and countries with economies in traositi who
conserve and sustainably utilize plant genetic veses for food
and agriculture (FAO, 2001, Article 13.3)

Mechanism: Benefits to support conservation efforts

Contracting countries to the CBD have the obligatio conserve the
biological diversity in their territory and theyvethe opportunity to share
in the benefits. There is however no explicit libketween the two,
although it is assumed that revenues can contriioutenservation efforts
(Bystrom et al, 1999; ten Kate, 2008)The basic idea is that the CBD
promotes the conservation and sustainable useodivierrsity by, on the
one hand, creating incentives (i.e. the promiseb@fefit-sharing) for
developing countries to protect their potentiallgluable plant genetic
resources, and, on the other hand, assisting thegaining access to the
means for conservation by promoting the flow ohtemlogy, information
and financial resources (i.e. the content of bérséfaring).

One may, however, also claim that benefits deriften systematic
bioprospecting contracts may actually makie#snecessary to conserve
the resource. The chances of finding new genetitemah after an
ecosystem has been systematically screened ardéestien before the

4 The Bonn Guidelines (2002) refer to this by sttimat “Benefits should be directed in
such a way as to promote conservation and sustainab of biological diversity.”
(Article 48).
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bio-prospecting mission. Similarly, when all genetliversity within a
crop has been sampled and stored in a genebaslergshasis may be put
on on-farm management of diversity. However, fodwimoking
governments will continue to conserve biodiverségd promote its
continued evolution in situ for future generatidnssample and research
with new technologies and for new purposes.

Whether the funding strategy of the ITPGR will beleato generate
enough funds to sustainably conserve crop genegimurces remains to be
seen (Visser et al, 2005). The Global Crop Diver$itust, which can be
considered a supporting component of the ITPGRoliecting significant
amounts for the ex-situ component of the consesmastrategy. The
objective of this Trust is to be able to suppoe thost relevant collections
in order to keep them eternally availableThe ITPGR is very specific
that non-monetary benefits also may significantiptdbute to the goals
of conservation and the sustainable use of crotgediversity (FAO,
2001, Article 13).

Intended Outcome: Conservation and the sustainabéeof plant genetic
resources

Both the CBD and ITPGR have clear objectives that &0 support
conservation and the sustainable use of plant geretources. Benefit-
sharing may provide the incentives and tools toseore biodiversity.
Large programs, such as InBio in Costa Rica, craaignificant capacity
for nature conservation and diversity-related regeé&Cabrera Medaglia,
2007). Linking these developments to eco-tourisenseto provide an
effective longer-term financial capability to maimt the relevant forest
reserves. The extent to which the ITPGR, with itsrendirect linkage of
benefit-sharing to conservation, will manage tocheds conservation
goals remains to be seen, but a first group of @magion projects is now
being supported from the treaty’s benefit-sharimugf*®

“5 http://www.croptrust.org [Accessed 13 April 2008].
“® ftp://ftp.fao.org/ag/agp/planttreaty/noti/NCP_GRPa09_e.pdf [Accessed 13 April
2008].
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Table 3: Summary of Approach 2

Basic Motivation M echanism I ntended Outcome

The need to conservé Benefits to support Conservation and
biodiversity conservation efforts | Sustainable Use of PGR

Biopiracy and theimbalancein intellectual property rights

“If we want to have benefit-sharing we have to puodt our
traditional knowledge and medicine, but the currantellectual
property regime is not working for that so we nadaktter regime.
Now our problem is, when we speak we are not dféamd. (...) it
is really a matter of being allowed to sort our o#ring out and
for the world to accept the standards that we cegéecause it is
really hard when all the time the standards havedme from the
West, some of them are just not going to mix viighsystems we
have here.” Jennifer Orwa, Principal Research Officer; Wesley
Ronoh, Marketing Officer; Robert Karanja, Reseaf®fficer,
Kenya Medical Research Institute.

A third interpretation or context in which discusss on benefit-sharing
take place concerns an asymmetry in allocationsteflectual Property
Rights (IPR) to and over plant genetic resources rafated knowledge,
and the subsequent acts or accusations of biopi(&ya, 2001).
Reviewing the way in which this asymmetry develgped note that first,
during the course of the $Ccentury, industrialized countries started to
expand their IP systems to include new plant vi@sednd genetic material
(Drahos & Blakeney, 2001; Dutfield, 2003b). In 193Be Plant Patent
Act of the U.S.A. provided exclusive rights to theeeders of most
vegetatively propagated crops (Kloppenburg, 200¥1L961, the national
plant breeder’s rights systems in a number of Eemapcountries were
harmonized under the Convention on the ProtectioNew Varieties of
Plants (1961), administered by the Internationaiodrfor the Protection
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of New Varieties of PlantgUPOV) as a means to encourage the
development of new plant varieties and the intéonat seed trad¥. The
initial Act was adapted to the changing needs & tHPOV member
countries in 1972, 1978 and 1991, gradually inangathe rights of the
breeders. From the 1980s onwards, it became pessibla growing
number of countries to obtain patent protectionlieimg organisms and
components of heredity of these organisms and tkiaeds and tools to
manipulate these, which provide a much strongerallggyrotection
(Rimmer, 2006). In 1995, when the Agreement on @related Aspects
of Intellectual Property Rights (TRIPS) was finalizand adopted by the
newly formed World Trade Organizati8h,the IPR concepts of the
industrialized countries became global.

The central issue now is that “the principles ofsteen patent law
unequivocally favour the biotech company rathemthle indigenous
community” (van den Belt, 2003, p. 237). Patentstqunt inventions that
satisfy certain criteria, the most central of whizte novelty, inventive
step, and industrial applicability. For these remsplants that have been
used and developed by farmers and indigenous coitieginover
centuries are not patentable; novel, derived orifipdr products are
patentable, but these can normally only be obtaumgdg technological
and human resources beyond the capacity of sucimooities (Nature,
1998). In addition to claims over genetic resourcdss argument
introduces into the debate the Traditional Knowke{gK) of farmers and
indigenous communities (Hansen & VanFleet, 2008)chSTK may not
meet the novelty criteria of IPR, and tends to ba eollective cultural
nature not easily attributed to an individual IHdeo (Koopman, 2005).
This asymmetry in allocations of intellectual prageights was the basis
of the concept of biopiracy, described as “the appation of the
knowledge and genetic resources of farming andyerdus communities
by individuals or institutions who seek exclusiveomopoly control

" http://www.upov.int [Accessed 13 April 2008].
“8 http://www.wto.org [Accessed 13 April 2008].
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(patents or intellectual property) over these resesiand knowledgé®
Examples and charges of biopiracy are currentlyraeto many debates
on benefit-sharing (Hamilton, 2006; Laird & Wynbe&p08; McGown,
2006).

The main argument of an imbalance of intellectuapprty rights between
the local developers of genetic resources andectlatowledge on the one
hand, and the formal sectors of research and dewvelot on the other,
focuses on individuals and communities rather tbamations. Benefit-
sharing is not a right in itself, it is based oralienable rights that
communities have on their resources, which sho@dabpar with the
strong intellectual property rights that inventons the scientific
community have.

Mechanism: Countervailing rights systems and usesisures

Where the national sovereignty principle of the CBDquite clear, the
rights of indigenous communities over their genegsources are difficult
to capture in legal terms. Debates within the CB@rcsuitable concepts
for and interpretations of its Article Bj on indigenous and local
communities, have been ongoing for many yéhRroblems may include
aspects of democracy (why would certain groupsiéncountry have more
rights than others?), demarcation (does a persdmeircity still belong to
an indigenous community and is s/he allowed toesiabenefits?), and
representation (who can negotiate on behalf of tdoenmunity?)

(Schuklenk & Kleinsmidt, 2006; ten Kate & Laird, 99). In the

meantime, evermore examples of (alleged) biopiegpear.

49 Action Group on Erosion Technology and Concerdra(ETC Group) website,
http://www.etcgroup.org/en/issues/biopiracy.htmtfassed 13 April 2008].

%0 Article 8j: Each party shall “Subject to its natad legislation, respect, preserve and
maintain knowledge, innovations and practices diganous and local communities
embodying traditional lifestyles relevant for trenservation and sustainable use of
biological diversity and promote their wider applion with the approval and
involvement of the holders of such knowledge, irat@mns and practices and encourage
the equitable sharing of the benefits arising ftbeutilization of such knowledge,
innovations and practices”.

*L http://www.cbd.int/traditional [Accessed 13 Ap2iD08].
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Communities that give access to certain resouraedlyhever receive in
return a share in intellectual property rights loa products developed out
of these resources (Hayden, 2007). For these reasafis have been
made for the establishment of indigenous and dblecsui generis
intellectual property rights systems. Proposalgeafmom the creation of
Traditional Resource Rights to shareholder arramgesn In the Onge
Corporation all members of the Onge community imidnbecome
shareholders of one corporation that protects anttals their natural and
traditional resources in accordance with moderrelislation (Norchi,
2000). Traditional resources rights (TRR) amuagenerissystem of legal
rights that aim to protect both the tangible artdngible qualities of such
resources as germplasm, knowledge and folklore, emah landscapes,
through a “bundle of rights” taken from a variety mternational
agreements. Intellectual property rights are onhe aspect of TRR
because “Property for indigenous peoples frequehig intangible,
spiritual manifestations, and, although worthy aftpction, can belong to
no human being. Privatization or commoditizatiorihadir resources is not
only foreign but incomprehensible or even unthinkab(Posey &
Dutfield, 1996, p. 95). This is opposite to applueg that aim at
maximizing benefits through the use of strong IRPRarold, 2003). Other
methods here include the publication of communitgwledge (a defense
to patenting) (WIPO, 2002), and claims for geographdications — e.g.
as already used for wine, which could provide vataoethe genetic
resource in the market (Correa et al, 2002).

At the international level, discussions relatedhtellectual property rights
for indigenous communities continue at the Inteegomental Committee
on Genetic Resources, Traditional Knowledge andl&@ (IGC) under
the auspices of the World Intellectual Property d@igation (WIPO}?

while agreement has been reached in the field otwtural genetic
resources through the Commission on Genetic Ressuinr Food and

%2 http://www.wipo.int/tk [Accessed 13 April 2008].
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Agriculture (CGRFA)>® The IGC is still discussing draft provisions for
the enhanced protection of traditional knowledgairag misappropriation
and misusé? The debate in the CGRFA, meanwhile, has produced a
agreed formulation of the concept of farmers’ right the ITPGR — as
rights arising from “the enormous contribution thtie local and
indigenous communities and farmers of all regiorfs tiee world,
particularly those in the centers of origin andpcbversity, have made
and will continue to make for the conservation aegelopment of plant
genetic resources which constitute the basis ofl fand agriculture
production throughout the world” (FAO, 2001, Arécb.1) Contracting
parties will promote farmers’ rights by protectimglevant traditional
knowledge, promoting the right to share in the fienharising from the
utilization of plant genetic resources for food aagkiculture, and by
enabling farmers to participate in decision-maki(gyticle 9.2). In
addition, Article 9.3 states that “Nothing in tiigticle shall be interpreted
to limit any rights that farmers have to save, @e&hange and sell farm-
saved seed/propagating material, subject to ndtidaaw and as
appropriate.” Benefit-sharing for and by farmersthss enshrined as a
farmers’ right.

Another proposal tries to move completely away fr@umch rights

discourses and towards legal measures aimed ingstedde users of
genetic resources and related knowledge. Proponehtsuch user
measures intend to avoid the tendency of ABS réigusito block access
rather than promote benefit-sharing (Tobin, 199@ne of the user
measures that is currently being discussed in riatemal bodies is
disclosure of “origin”, “source” or “legal provenee’ (Barber et al,
2003). This measure holds that applicants for psteme required to
disclose information regarding the origin of thenggc resources and
traditional knowledge that are utilized within tipatent application. A
subsequent requirement could be to provide evidefgarior informed

consent and mutually agreed terms (including besefring), which

%3 http://lwww.fao.org/ag/cgrfa [Accessed 13 April 300
> http://www.wipo.int/tk/en/consultations/draft_pisions/draft_provisions.html
[Accessed 13 April 2008].
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would then be a legal condition for any grant ofpi®tection. Failure to
provide the required information would lead to thespension of the
application. In this way, the protection againsbgiiacy and the “soft
law” requirements for benefit-sharing in the CBDultbbe backed up by
the “hard law” of international IP legislation. Fouermore, the burden of
proof would be shifted from the “weak” shoulders infligenous and
farming communities to the “stronger” shouldersirafustrial companies
and research centers.

Intended Outcome: Equity in legal rights over plgehetic resources

Different methods are described that try to courgkemce the perceived
asymmetry in allocations of intellectual propertghts in order to stop
biopiracy. These examples form a central part ohyndiscussions on
benefit-sharing and are primarily concerned wifight for recognition of
the knowledge and resources that farmers and indige and local
communities have managed, conserved and developeaughout
centuries. The methods include several rights Byst@nd user measures
that aim to provide farmers and indigenous commesitwith the
necessary legal rights over their plant genetiousses and related
knowledge and products, so that they may be onranh the strong
intellectual property rights enjoyed by inventors the scientific and
industrial communities.

Table 4: Summary of Approach 3

Basic M otivation M echanism I ntended Outcome

Biopi th
lopiracy and the Countervailing rights | Equity in legal rights

imbalance in
. systems and user | over PGR and related
intellectual property
. measures knowledge
rights

A shared interest in food security

“The continued access to improved crop varieties fiarther
breeding, that is the essence, | think, of berséidring. (...) this is
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the ‘in kind’ benefit-sharing on which the agriaulal sector is
build.” Orlando de Ponti, Former Director of R&D, Nunherting
Netherlands (translated).

A fourth interpretation of benefit-sharing is maintelated to the
agricultural sector. Within this field, the genetiesources for food and
agriculture have been distributed around the wéskdmillennia. For a
long time, they were generally considered the Comnriteritage of
Humankind, as formally recognized by the InternaioUndertaking on
Plant Genetic Resources for Food and Agriculturenan-binding
agreement under the FAO (FAO, 1983). This ideastr@ngthened by the
state of affairs that had arisen whereby no couotrgven continent was
self-sufficient in its agricultural plant germplagiflores-Palacios, 1997).
While for example Latin-America has given the woridnongst others,
the potato, tomato, cacao and maize, it has redeige and soybean from
East Asia, wheat form West Asia, and coffee fromicaf Humans have
probably been cultivating plant genetic resourbesugh careful selection
and breeding since the advent of agriculture (FowléHdodgkin, 2004).
This has literally changed the food we eat. Todéysatoes, for example,
are unrecognizable when compared to their earlyglgmessors, which
were the size of a berry. Because of populatiomtirand the continuous
threat of diseases, insect pests, and environmetrasses, plant and
animal breeding are never-ending challenges. Thesawation and
exchange of the world’s genetic resources, thedlmglblocks of further
crop and breed development, is thus consideredsstor global food
security (Halewood & Nnadozie, 2008).

It is in this context that the agricultural sectoiGluding the seed industry
(ISF, 2007), is in general critical of the CBD aitsl bilateral model of
access and benefit-sharing (Correa, 2003; Hardah, €1994). The main
problem is that in implementing the CBD, most natistates focus
primarily on the protection of their plant genetesources, creating all
kinds of barriers for exchange and increasing txetisn costs. As a result,
the number of new collection missions (Falcon & Faw2002) and the
international transfer of plant genetic resourdem\(er et al, 2001) have
declined dramatically since the ratification of t@d8D. A decreasing
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exchange of genetic resources may seriously endémag security in the
long run. In addition, since most developing costare net importers of
genetic resources, the CBD'’s bilateral model okas@and benefit-sharing
is likely to hurt these countries most because thay have the greatest
difficulties in negotiating and financing ABS coatts (Falcon & Fowler,
2002).

Mechanism: Facilitated access and exchange of gjangetic resources

The specific characteristics of genetic resourcesfdod and agriculture
were recognized by the CBD (Stannard et al, 2004),it was not until
2001 that new international rules were designedntmage access and
benefit-sharing for plant genetic resources fodfand agriculture. In that
year, the ITPGR set up a Multilateral System of st and Benefit-
Sharing that, while in harmony with the CBD, wagté&esuited to the
specific characteristics of the agricultural sedlBAO, 2001, Part V).
The multilateral system is based on a list of majamps and forages of
which genetic resources under the control of tiggagory governments
are to be accessible under a standard materiadféraagreement, thus
avoiding the need for further negotiationslt includes a financial
mechanism in which payment is liable — to be plaogal a fund — when a
commercial product is developed using resources ftbe multilateral
system and the genetic resources of that prodaataravailable anymore
under the same conditions, e.qg. if it is patentedaund by technical or
other legal restrictions. The fund is then linkexd the benefit-sharing
provisions that aim to facilitate “the exchangeimbrmation, access to
and transfer of technology, capacity-building, ah@& sharing of the
benefits arising from commercialization” (Articl&)1 in particular to help
small farmers in developing countries. Furthermdtrés stated that the
facilitated access to the plant genetic resouréegeeomultilateral system

* The division of plant genetic resources thatdaller the CBD or ITPGR is not
completely clear because the latter refers tolafitpgenetic resources for food and
agriculture but its multilateral system for whidtcilitated access has been arranged is
based on a limited list of crops and forages. Tiésns that governments can decide for
themselves whether non-listed crops are exchangeer similar terms or whether access
is provided under the CBD based regime.
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“constitutes itself a major benefit of the Multgaal System” (idem). This
reflects the idea of a common interest in food ggcas a basic rationale
behind the system.

Even though the ITPGR is built on a common intere$bod security, the
member countries have certainly not decided tormeta the common
heritage principle. That would be at odds with thentemporary

international environment of intellectual propertghts, concerns about
biopiracy and the sovereign rights that states luaes their plant genetic
resources. Indeed, many Southern countries didghehitde all their crops
that are important for food security in the listtoé Multilateral System
(Falcon & Fowler, 2002) — possibly because theyeekpnore revenues
from selling them bilaterally under the CBD — whiM®rthern countries
resisted the introduction of restrictions on erigtintellectual property
legislation into the treaty and very few (only Naywhus far) have come
up with voluntary contributions to the funding mealsm>® In fact, the

only IPR-restriction in the Multilateral Systemtlgat intellectual property
rights can not be claimed on germplasm “in the foeoeived” (FAO,

2001, Article 12). It can therefore be argued thaubsequent
transformations of the germplasm may render it rgatde. Indeed,
several NGO’s and farmer organizations are curyendlling for the

suspension of the ITPGR because it can, in itsepteform, be a vehicle
for biopiracy (GRAIN, 2007a). Yet, despite thesaltdnges, the ITPGR
has established a new model of benefit-sharing cdoase the specific
characteristics of the agricultural sector and aresth interest in food
security.

Outside of the FAO, the perceived importance ofnmbng the use of
genetic resources has also led to a regional agmr#eamong the Nordic
Countries in Scandinavia to grant access to thenetic resources using a
very liberal contract which does not include berstiaring®” This
approach contrasts with a number of other regiagadements, however,

% ftp://ftp.fao.org/ag/agp/planttreaty/news/noti08&.pdf [Accessed 13 April 2008].
> http://www.cbd.int/doc/measures/abs/msr-abs-nn.pdf [Accessed 13 April 2008].
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notably in the Andean and African regions, in whitike collection of
benefits appears to get preference over the foauirisg argument
(Louwaars et al, 2006).

Intended Outcome: Food security and sustainablécafiure

The objectives of the ITPGR are “the conservatind sustainable use of
plant genetic resources for food and agriculture e fair and equitable
sharing of the benefits arising out of their use,harmony with the
Convention on Biological Diversity, for sustainalagriculture and food
security” (FAO, 2001, Article 1). The multilateraystem of access and
benefit-sharing that the treaty introduces suppthrits aim by facilitating
the free exchange of plant genetic resources fod 8ind agriculture, and
by stimulating the provision of the means for swusthle agriculture,
especially to small-holder farmers in developingraoies. It does so by 1)
providing access as a means of benefit-sharingst@julating non-
monetary benefit-sharing, including the flow of anhation, capacity
building and technology to the countries, and paldrly to the farmers,
that conserve and developed genetic resources;3andeveloping a
funding mechanism that can support both monetad/ man-monetary
benefit-sharing. It should again be emphasized,gvew that while these
methods may favor and even target particular typésfarmers,
communities or nations, they are not so much baseithe rights of these
groups as on a common concern for sustainable wdignie and food
security.

Table5: Summary of Approach 4

Basic Justification M echanism I ntended Outcome

A shared interest in | Facilitated access and Food security and
food security exchange of PGRFA| sustainable agricultur

(4%
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An Imbalance between Intellectual Property Protection and
the Public I nterest

“Why should we patent a living organism (...) if & for the
common good for humans why should somebody owhVity
should somebody own a gene? We are struggling taigeof
hunger, how do you feel that you have all theseuees within
your region, you are watching people die but yoe d&appy
patenting and making moneyJane Omari, Science Secretary,
National Council for Science and Technology (Kenya)

A fifth rationale underlying benefit-sharing hasdo with concerns about
the rise of intellectual property rights in theldief plant genetics and its
effects on the public domain. The general worrhat current intellectual
property legislation may block the equitable shguaf benefits of modern
research and development within society.

According to the World Intellectual Property Orgaation (WIPO),

patents create incentives for innovation as inusntmbtain recognition
and commercial protection for their inventions. Stihen contributes to
“the continuing enhancement of the quality of huriai (WIPO, n.d., p.

5). In addition, the inventor must disclose theepttd invention to the
public, so that others can gain the new knowledgkcan further develop
the technology. The formal goal of the patent sysiethus to protect the
intellectual property of inventors, and simultanglguto encourage
innovation and the dissemination of its benefite society. However, it is
on this very matter that the present IP systenovg mighly criticized. One
major complaint is that the IP system may triggesearch and
development (R&D), but cannot guarantee the digsatioin of its

benefits to all sections of society (Willison & Masod, 2002). Until now
most research within the field of biotechnology héscused on

commercial crops and medicine, and no serious ima&#s have been
made in the most important crops and diseases uel@@ng countries
(FAO, 2004; Global Forum for Health Research, 20049reover, even
when more products are eventually developed witpliegtions for

developing countries, it is feared that many peeplebe excluded from

76



Plants, Genes and Justice Three

using them because of the expensive patent royahey will incur (Third

World Network, 2001). Critics speak in this respefta new divide
between the developed and developing countries¢br003b; Singer &
Daar, 2001).

Another point of criticism of intellectual properprotection is that since
genetic material, knowledge and technologies caprbeected, R&D in

this field finds itself in an “anticommons trap”.h& “tragedy of the

anticommons” is a scenario in which too many esgithave rights of
exclusion to a given resource, which makes theuresoprone to under-
use (Heller & Eisenberg, 1998). In such cases,vation can be blocked
because it becomes too costly for innovators to bogess to all the
research material they need. An additional devetognthat results from
this state of affairs, at least in part, is the amniration of the

biotechnology industry into few hands. Compani@standing to merge to
acquire larger IP portfolios in order to bear tlusts of expensive R&D
trajectories and thereby facilitate further researadded to which, just a
few multinationals nowadays dominate the markebssrthe different

economic sectors (pharmaceuticals, plant-breedmdgagro-chemicals) in
which biotechnology is involved. This global contration of power in

the new “life science industry” has created publncern that “a small,
authoritarian minority is now dictating what kind# research are
permissible and which technologies and productailshbe available in

the marketplace” (Kloppenburg, 2004, p. 314). Taet that the products
involved are not mere luxury goods but some oflibsic necessities of
life has only increased public unease on this issue

Mechanism: Stimulating technology transfer and Kedge sharing

Recently, several initiatives have been developed try to correct the
intellectual property / public interest imbalaneceldocus on ways to share
the benefits of modern R&D more equitably. Worthntn@ning in this
respect are:
- The open source movement in biotechnology, as septed by the
Center for the Application of Molecular Biology katernational
Agriculture (CAMBIA), which emphasizes new collabtion and

77



Three Plants, Genes and Justice

licensing tools to maximize the freedom to opecate
biotechnologies and thereby to “empower both pudntid private
sectors to develop health and agricultural prodaoctsprocesses of
real relevance to all sectors of society”.

- The Public Intellectual Property Resource for Agltiare (PIPRA),
which aims “to improve agriculture in emerging econes by
decreasing intellectual property barriers and iasirey technology
transfer” in order to make sure that “technologioalovations get to
those who need it most®.

- The employment of Humanitarian Use Licenses, inrciitihe right
holder allows the use of the technology for speaies in
development — e.g. the license negotiated by SyagenGolden
Rice that provides free of charge access to theéyatdor resource-
poor farmer earning less than US$10,000 p.a. fanmihd®; or,
and more far-reaching, the license agreed by theqa in the
Generation Challenge Program that provides suehndies for all
technologies that the program develops (Barry &wWaars, 2005).

- Public-Private Partnerships (PPPs), which are ptagin
increasingly important role in the fight againsgleeted diseases in
developing countries especially — according to dlévme Trust
report, pharmaceutical companies that had moveq &wm
unprofitable research on neglected diseases areetaming to this
area on a no-profit-no-loss basis (Moran et al 5208 success that
warrants further research on the application ofSPiRFhe similar
neglected field of orphan crops.

These initiatives are not directly related to tixelenge of plant genetic
resources and therefore are not often referredntahe literature on
benefit-sharing. They are, however, aimed at figdivays in which to
share the benefits of modern R&D more equitably diymulating

technology transfer and knowledge sharing. Thisexactly what the
existing models of benefit-sharing in the CBD am@GR aim to promote

%8 http://www.bios.net [Accessed 13 April 2008].
%9 http://www.pipra.org [Accessed 13 April 2008].
%9 http://www.goldenrice.org [Accessed 13 April 2008]
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under the heading of “non-monetary” benefit-shariddpn-monetary

benefit-sharing provisions are often regarded apomant aspect of any
benefit-sharing policy (Bystrom et al, 1999; Raymadfa Fowler, 2001),

but the implementation of the existing provisiomskmth the national and
international level has proven rather difficult fsw (Visser et al, 2005).
One major reason for this is that governments, Har example, have to
comply with non-monetary benefit-sharing provisiangder the ITPGR,
“have to rely on various stakeholders in developifigancing and

implementing mechanisms for non-monetary benefrigly in order to

meet this obligation” (idem, 2005, p. 4). This iByit is a good idea for
policymakers to look for the benefit-sharing initv@s that are already
being undertaken by the different stakeholderomety, and to search for
ways in which to facilitate and support these atities.

Intended Outcome: Equity in distributing the betsefif research and
development

The initiatives described above try to correct tidalance between IP
protection and the public interest by stimulatieghnology transfer and
knowledge sharing. In so doing, they hope to raldsih an open and
stimulating environment for innovation and devel@nt for the benefit
especially of those in need. Altogether, one cantbat in reaction to the
increasing enclosure and concentration of resouraesmnge of open
source projects, partnerships and sharing toolseisg created to make
available the necessary means for innovation andldement in and for
developing countries. The ultimate aim is to createnore equitable
distribution of the benefits of modern research degelopment.

Table 6: Summary of Approach 5

Basic Motivation M echanism I ntended Outcome

Imbalance between IP Stimulating technology Equity in distributing
protection and the | transfer and knowledgethe benefits of researgh
public interest sharing and development
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Protecting the cultural identity of traditional communities
in a globalizing world

“With every agreement on benefit-sharing, the eoicobenefit
can be big or small, but most important is an oatedn respect of
the indigenous knowledge. (...) The most importamefte for
indigenous people is respecting the culture, aftext, economic
benefits.” César Sarasara, Director; Mercedes Manriquez, Legal
Advisor, Confederation of Amazonian Nationalities Beru.
(partially translated)

A final perspective on benefit-sharing that playsaor role in the present
debates on access and benefit-sharing is concesitid the cultural
identities of traditional communities in today’sobhlizing world. This
motivation comes close to that described in Apphno2cthe imbalance in
intellectual property rights and the fight agaibgipiracy. The difference
between the two is, however, substantial. The magocern of Approach
3 relates to the growing influence of intellectpabperty rights used by
the formal research sector and the means by whdl Sarmers and
traditional communities can protect themselves ragjadiopiracy. In this
section, we describe the opinion of many traditi@mmmunities that the
concepts of access and benefit-sharing, and tier)ational regulations
on this matter, are in themselves already a formlabalization, one that
encroaches on their traditional lifestyles anduwels. Instead of reacting
to these foreign pressures, and in that act adppdirthem, perspectives
and initiatives that focus on the cultural identifytraditional communities
are prioritised. The starting point here is the ldmews of the traditional
communities themselves and an articulation of wtney think that
benefit-sharing should be about.

Traditional communities often have a different feawf reference to that
of other interested parties in the ABS debate (QRRAI007b). They not
necessarily enter into discussions about ends, cbustitute ends in
themselves, as they are inherently included inabjécts of its aims, such
as conservation. Benefit-sharing may mean suppmpitie stakeholders
who maintain it. Such support is essentially exdérooming, for example,
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from the national and international agencies, arnsl within and between
these agencies that the complex negotiations ai88ttake place. This is
a world away from the rural settings of the vasfamgy of traditional
stakeholders (Vermeylen, 2007). Ultimately, whaitistake is the cultural
identity of traditional communities.

The different perspectives of traditional commuesti and other
stakeholders in the ABS debate are reflected im, ewample, their
different viewpoints on the concept of biopiracyr Some, access and
benefit-sharing contracts are tools to stop biayiréo which end the CBD
established its legal framework for bioprospectifiautfield, 2003a).
Alejandro Argumedo, associate director of the iedigus NGO ANDES
in Peru, has a radically different view. He claitinat:

Contractual benefit-sharing is like waking up iretmiddle of the
night to find your house being robbed. On the wal tbe door,
the thieves tell you not to worry because they @erto give you a
share of whatever profit they make selling whatdusebelong to
you®t

Another clarification of the problem at hand confresn Jack Beetson, an
Aboriginal activist who fights for the rights ofaitional communities in
several parts of the world. He warns that traddloways of life can be
destroyed in the very effort of protecting themyvitimg indigenous
communities to an international conference, to@us suit and negotiate
their interests in English, straight away asks th&mabandon their
traditional way of life. When talking about capgcibuilding in this
context, Beetson wonders whether this shouldaimeed atindigenous
communities, or whether the negotiators from gowemnts, industry and
other institutions should not instead build thewno capacity — their
capacity to go to the communities themselves, &h them and discuss
the issues in their languaffe.

®1 http://www.captainhookawards.org/biopiracy [Acass4.3 April 2008].
%2 presentation at the International Conference aress and Benefit-sharing for Genetic
Resources (New Delhi, India, 6-7 March 2008).
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Mechanism: Recognition for customary laws in ABmes

The concerns about the cultural identity of tramh&l communities have
led to specific ideas about what benefit-sharingusdh be about, or how it
should be incorporated in international and natidegislation. Brendan

Tobin, co-founder of the Association for the Deferaf Natural Rights

(ADN), has conducted several research projecthatUnited Nations

University aimed at the role of customary law in Begimes. He argues
that natural resources and the ways of managintatfteare still governed
by customary law and traditional tenure rights ianw parts of the world,

and that these customary laws and practices aga oftidermined by the
adoption of culturally insensitive national legisha, leading to the

erosion of traditional authority and social struetiwithin communities.

Tobin concludes from this that what is requiredhimtthe present ABS
debate is “the adoption of a wider and more expangiew of the nature,

role and values of traditional knowledge and ilatrenship to traditional

resource management systems” (Tobin, 2004, p. i#), the ultimate aim

of “ensuring the effective recognition, respect aadforcement of

customary law in any international regime on ABEeM, p. 1).

Argumedo (NGO ANDES), who has been closely involwedetting up
the Potato Park in the Peruvian Andes, speaksisirélspect of reversing
the ABS regime. The Potato Park is a centre ofioidd potato diversity
managed by six Quechua communities according tdocwsy laws,
including collective land tenure, community registeand resource
management. In this way, the Potato Park aimsduige a truly effective
protection of traditional knowledge, since it bgildpon the practices and
traditions of the communities themselves and incaies all elements of
that knowledge in situ. In 2005, the Potato Pagkead an agreement with
the International Potato Centre (CIP), one of titernational agricultural
genebanks, on the “repatriation, restoration andnitoong of
agrobiodiversity of native potatoes and associatedmunity knowledge
systems” (GRAIN, 2005). According to Argumedo, thégreement
reverses the traditional ABS regime because it plés interests and
customary laws of the indigenous farmers as cehtrdl) aiming to return
to the local communities the samples of plant Vi@seand associated
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knowledge once taken from them; 2) securing thetess to the genetic
resources of CIP, and ensuring that the genetmuress and knowledge
remain under their custody and do not become subgecntellectual
property rights in any form; and 3) recognizing #ielity of the Andean
farmers to conserve and develop the genetic ressuor the benefit of
their people and all mankind (Argumedo & Pimbe@0?2).

Intended Outcome: Preserving and restoring tradiéibcommunities and
their cultures

The ultimate goal of the agreement signed betweh &dd the Potato
Park is the restoration and preservation of thetsigind traditions of the
indigenous communities in the park. This can beswared the general
goal of those communities and related NGO'’s thathwio reformulate
national and international ABS legislation accogdito their own

worldviews, putting them into their own words amdaonciling them with

their own customary laws.

Table 7. Summary of Approach 6

Basic Motivation M echanism I ntended Outcome

Preserving and
restoring traditional
communities and their
cultures

Protecting the cultura Recognition for
identity of traditional | customary laws in AB$
communities regimes

7
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Reflection on major differences
and conseguences

Six distinct strains of argumentation in which tbencept of benefit-
sharing is embedded have been described. Theatitfapproaches are all
valid, but they imply a range of different implent&imon mechanisms that
in turn lead to widely different outcomes. If thes#comes were to point
in roughly the same direction, it would be relalyveasy to combine them
in a common policy. We identify, however, signifitariction between
the different approaches in terms of their impletagon, and a complex
situation in analyzing stakeholder views and posgi This seems to
explain the complexity of the current debates omefiesharing and their
general lack of productive outcomes.
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Table 8: Compilation of Approaches 1 to 6

Basic Motivation M echanism Intended Outcome
The South-North National o
. . . Equity in
imbalance in sovereignty over . :
1 . . international
resource allocation plant genetic . .
L economic relations
and exploitation resources
The need to : Conservation and
Benefits to support .
2 conserve . sustainable use of
- . conservation efforts
biodiversity PGR
Biopiracy and the . .
. piracy . Countervailing Equity in legal
imbalance in . .
3 rights systems and rights over PGR and

intellectual property

. user measures | related knowledge
rights

Facilitated access| Food security and

=

A shared interest in

4 food securit and exchange of sustainable
Y PGRFA agriculture
Stimulating Equity in

Imbalance betweel
5 IP protection and
the public interest

L o
technology transfer  distributing the
and knowledge | benefits of researc

sharing and development
Protecting the . Preserving and
. . Recognition for . .
cultural identity of .| restoring traditiona
6 " customary laws in i
traditional . communities and
. ABS regimes .
communities their cultures

=)

Different approaches|eading to ajoint policy?

Expectations

The six different motivations and intended outcommesy be all valuable
in their own right, but they do appear rather inpatible. The
controversies about economic inequalities betweernthNand South as
debated in Approach 1, for example, would needetddiiowed by very
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significant levels of benefit-sharing before oneldospeak of equity. This
logically leads to the rejection of any system thaiuld provide for
benefits satisfying (only) conservation needs atimmd in Approach 2.
Differences in expectations regarding the magnitafidenefits at best
blur the debate, and may lead to impasse.

Rights

Debates focusing on rights may be held at diffelevels: while the CBD
primarily operates at the level of nation statég, issue of rights to and
over genetic resources may give rise to debatdéeatstib-state level of
communities that claim to have developed or beoclish to the genetic
resources, as well as at the private level (compenalyvidual) based on
intellectual property rights (Approaches 1, 3 apdvBhen claims of right
are made over the same resources at differentsletexision or outright
conflict ensues. Attempts to balance such rightsy fead either to
increasing total levels of rights (Approach 3) tempts to jointly reduce
them (Approach 5). Currently, the general trendowards the former
approach, notwithstanding its consequences. Inogdke control level
of genetic resource rights and rights to/over tradal knowledge to bring
them on a par with intellectual property rightsdedo “hyperownership”
by those who have or can (afford to) buy controth&f genetic resources
(Safrin, 2004). Such impacts of Approach 3 arekahyito be compatible
with facilitated access to genetic resources fodfeecurity (Approach 4),
or with the protection of the public domain (Apptba5), or the
recognition of customary laws (Approach 6). It isoafar from clear how
the scenarios leading to hyperownership would d#dteuconservation
(Approach 2).

Two meta-approaches

There is a basic division in the six sections betwthe three approaches
(1, 3 and 5) that are driven by the perception mabalance and a
motivation to increase equity (albeit in differemays, at different levels
and to different ends), and the other three (2pdl &), which concentrate
on alternative aims, primarily nature conservatifmod security, and the
preservation of traditional cultures. The intenadrdcomes of these two
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groups are fundamentally different and can thus rbgarded as
constituting two types of meta-approach, which nsageherent policies
on the basis of a combination of these differenysvaf addressing the
subject extremely difficult.

Different mechanisms

The mechanisms by which the various objectivestarbe reached are
fundamentally different, and sometimes contradictofhe bilateral

contract model that follows from the principle aftional sovereignty may
also be used at the level of community-rights. Tdasnot be expected to
lead to equity, we may note, unless the conditienpoyed by the

negotiating parties at the national and the comtgumevels are

themselves equitable, i.e. when the suppliers a®isuhave equivalent
capacities (negotiating capabilities, informatiomsés, and financial
resources) with which to engage in conflict resolufAlbin, 2001). Such

contract-based approaches are even more diffikwtyever, in the

systems associated with purposes other than edeityd security and
conservation goals cannot be easily captured irtracts between two
parties — the multilateral system of the ITPGR astcact-based but in a
standardized form. Similarly, incompatibilities che observed between
mechanisms that aim primarily at monetary benéfrsg and others that
explicitly value non-monetary benefits, notably Apach 5 that

concentrates on technology transfer, Approach 6 dhms to protect the
cultural identity of traditional communities, angyproach 4 that identifies
access to genetic resources as an important bengfitown right.

Additional pressures: Another approach

New challenges are continually arising. Industoy,dxample, is following
the international ABS negotiations with some congcedearful of the
negative consequences these may have on businasd @& Wynberg,
2008). Companies do not oppose ABS measures iciplen— as can be
read in different statements from indu§¥ry but they are worried about
the lack of clarity and precision in the currengukations (Intellectual

%3 http://www.iccwbo.org/policy/ip/id2480/index.htrfAccessed 13 April 2008].
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Property Watch, 2006). They also worry about thesgae introduction of
inefficient regulations and unrealistic stipulasom future international
policymaking on the issue. Disclosure measureshaylely criticized for
that reason, because “[patent] disclosure obligatienacted by CBD
Members have had a documented chilling effect aproispecting and
GR commercialisation. (...) mandatory patent disalesegimes place at
risk the very basis for the recoupment of investrh@kBIA, 2008, p. 3).

A major starting-point for industry is the argumehat effective and
competitive trade regulations, including strongeilgictual property rights,
are needed in order to produce the benefits tdhaeed (Herold, 2003). In
general terms, the argument is that if industr§lasirishing everybody
will gain, whether through ABS contracts or direcbnomic growth. For
that reason, industry is also pushing for simplal diberal access
regulations to secure the easy availability of neses for its businessés.
This thus represents a new motivation in the ctidebates on access and
benefit-sharing, one which reacts to the other watibtns for benefit-
sharing described above, and in obvious contrastictith some of them.

Table 9: Summary of Approach 7

Basic Motivation M echanism I ntended Outcome

Protecting the interests Liberal access, strong
of the biotechnology| IP, and simple benefit-
industry sharing regulations

D

Healthy industry for th
benefit of all

Conclusion

It seems clear from this reflection that the défeces between the various
motivations for benefit-sharing are extensive drat the mechanisms that
derive from these are not likely to yield one braastcome that will
satisfy the expectations of all involved in the alieb

® http://bio.org/ip/international [Accessed 13 Af008].
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Stakeholder analysis

What is the effect of all these different approacheth their colliding
motivations and contradictory mechanisms on theerational
negotiations on ABS that are currently taking plagéhin the Ad Hoc
Open-Ended Working Group on Access and BenefitiByaf the CBD?
To answer that question we might first see if we ciassify the different
stakeholders involved in these negotiations in etamace with the sections
described above. Analysis of the complex statehef ¢urrent debate
would certainly be easier were it is possible tk leach of the different
approaches to a major stakeholder group in societyfortunately,
however, such a one-to-one correspondence doeseihett reality. The
presented scheme of motivations and mechanismrafibesharing is not
simply a stakeholder analysis, and in fact stalagrsl appear to pursue a
mix of different aims and objectives in the debaiasaccess and benefit-
sharing:

- Indigenous communities are mainly concerned witpiacy issues
and their rights over their genetic resources aftated knowledge
(Approach 3). Within this, however, some commusiti® not
oppose the use of strong intellectual propertytagvhile others fear
that IPRs and ABS regulations threaten their caltigentity
(Approach 6). Also, most communities are highlerasted in the
conservation of biodiversity (Approach 2) and issaéfood
security (Approach 4).

- The FAO is primarily concerned about food secuitgproach 4),
but it also has a stake in conservation (Approgama aims to
stimulate technology transfer (Approach 5). In &ddiit has taken
some measures to stimulate biotechnology (Appr@aend to
support traditional farmers and the preservatiotheir traditional
cultures (Approach 6).

- Most governments of developing countries focug érstheir
national sovereignty over plant genetic resourégp(oach 1).
However, they differ widely in their attitudes towla the rights of
indigenous communities (Approaches 3 and 6), coasien issues
(Approach 2), intellectual property rights (Apprbods), food
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security policies (Approach 4), and stimulating sweas for bio-
industry (Approach 7).

Industry is primarily interested in liberal accessl benefit-sharing
regulations that create enabling conditions fotdsbnology
(Approach 7). Those industries with a close depeoel®n genetic
resources are also concerned with conservationr@sgp 2), and
the plant breeding industry sees a certain levebofal
responsibility towards global food security (Appchat). Most
businesses are also willing to work within somé sbABS
framework “to overcome fears of intentional misaygptation”
(Intellectual Property Watch, 2006) (Approach 3)eTacceptable
level of complexity of regulations related to secframework
depends heavily on the size of the corporationsliued, providing
the smaller corporations with the largest challendée size of
corporations may also have an effect on theinaltis towards IP
protection policies (Approach 5).

Conclusion

The schema presented in this article cannot be idenesl a mere
stakeholder analysis on the basis of which we aalerothe different
stakeholder positions. The fact that every stalddgradeems to have a mix
of objectives and motivations with respect to barsdfaring is likely to
further complicate any possibilities of reachingnsensus in the
international negotiations on this matter. Thisd#ge question of where —
indeed, how —to go from here?
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Ways Forward?

A worldwide standstill

The range of different, not infrequently opposingnceptions about what
benefit-sharing is and what its intended outconmesilsl be, together with
the fact that the stakeholders involved pursueeckfit combinations of
motivations, has resulted in a worldwide standstillthe access and
benefit-sharing negotiations, both at national artdrnational levels. At

the national level, governments have generalleéhib arrive at effective
ABS regulations that produce shared benefits. Alee, ABS contracts
signed nowadays are few in number and the effastsreach such

agreements often lengthy and costly (Visser €2@G05)°° These problems
were an important reason for the call for an Indéonal Regime on

Access and Benefit-Sharing within the frameworkh&f CBD. Progress in
the international negotiations on such a regime bBHsoo predictably,

been painfully slow over the last few years, ndtaidnding a recently
reconfirmed commitment to come to an agreement rbetbe tenth

meeting of the Conference of the Parties in 2010EB, 2008).

Sear ching for ways out

During the sixth meeting of the Ad Hoc Open-Endedrkihg Group on
Access and Benefit-Sharing, a new approach wastékemoving the
negotiations forward. To cope with all the diffeces involved, and to
build trust among the different parties, the coushdistilled simple and
concise building blocks from the submissions of difgerent parties on
the main components of an international regime. h@lit making
reference to the nature (e.g. binding or non-bigdior scope (e.g.
including or excluding derivatives) of such a regjreach building block
was agreed upon one by one, turning it into a botkhe international

% See also e.g. http://www.probenefit.de/projekeaeifprojektverlauf_en.html
[Accessed 13 April 2008].
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regime, or into a bullet point for further considigon (IISD, 2008). The
obvious rationale behind this approach is the neesearch for common
ground between the negotiating partners, and eff@tived the
expectations of a positive outcome after the aabtieakdown of the
negotiations in Granada (2006) and Montreal (260The Conference of
the Parties in Bonn, May 2008 reconfirmed this &fal’ optimism
(UNEP, 2008).

The search for common ground is essential for fadwaovement in the
international negotiations on access and beneditisg). In this process, it
is important that the different motivations and eocgations of the
stakeholders involved are clear. We have tried towsthat there are
several different approaches to benefit-sharingiclvlare pursued by
different stakeholders in many different combinasioAs long as these
differences remain implicit, unstated, no joint@arne of negotiations is
to be expected. When persons with widely differuigws on a concept
debate without making their basic perceptions cléwmy are bound to fail
to come to an agreement. Essentially, they araugisseg different things,
talking at cross-purposes, and there is no comntgral which to agree
to begin with. The overview presented in this é&tican be a tool to map
the different interpretations of benefit-sharinglaeflect upon the major
contradictions involved. Clarity and insight on dbkedifferences can
inform and improve decision-making in respect dufa applications of
benefit-sharing at both national and internatideagls.

Some possibilities

It appears that an appropriate balance needs tsobght between the
different motivations for benefit-sharing and thieitended outcomes if a
consensus is to be reached among countries andgastakeholders
within nations. In the likely event that an agreamen this balance fails

to materialize, a pragmatic approach may have toplisued which
creates different ABS mechanisms for different syppe uses of genetic

% http://www.iisd.ca/process/biodiv_wildlife.htm [&essed 13 April 2008].
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resources in different contexts. Creating a speciipproach for

agricultural plant genetic resources within the ralleframework of the

CBD, the ITPGR may be considered a first step ia threction. Other

important initiatives are needed, for example irating a balance
between rights to/over genetic resources and krapelat the individual,

community and national levels, but without rushingp a situation of

hyperownership. Ultimately, a menu of ABS optiomas de incorporated
into international legislation in order to balanttee voices of private
companies, traditional communities and nation state a case-by-case
basis. Provided, of course, that clear and effectregulations on

procedures and compliance are put in place tha tato account the
special needs of developing countries and theirnsonities (Tvedt &

Young, 2007).

A more pragmatic approach may also incorporateathies that so far

have not been included in traditional models oeascand benefit-sharing
within the framework of the CBD. The overview inglarticle presents
different possibilities in this regard. In Approabhfor example, several
initiatives are described that aim to facilitate 8haring of knowledge and
transfer of technology, such as the open sourcedhoology movement
and public-private partnerships. The agreement émtwCIP and the
Potato Park in Peru outlined in Approach 6 repressennew form of

benefit-sharing that stimulates both nature coradem, food security and
the preservation of traditional communities. Thenaekable aspect of
these initiatives is that they have all been itétlaby groups in society,
without the help of the governments that are prgeregotiating the

International Regime on Access and Benefit-Shariie therefore

recommend that governments take good notice of bireefit-sharing

initiatives that are already being undertaken ferint stakeholders in
society, and search for ways to support and fatélithem.

93



Three Plants, Genes and Justice

Conclusion

The global debate on equitable benefit-sharingompmex and has not
resulted in an effective implementation of accesd @&enefit-sharing
policies since the concept was formalized in iraonal law in 1992. In
this article, we have shown that there are fundaatign different
approaches to the concept of benefit-sharing. Theewed distance
between the basic motivations which direct stakdérs! arguments
explains the knot in which the debate has fourelfiesntangled for over
fifteen years now, since the signing of the CBDr @oalysis shows that
the different motivations lead to widely differimgechanisms for benefit-
sharing and significantly different expectationstloé nature and value of
the benefits that are to be shared. Opportunibiesit through the knot are
reduced, moreover, insofar as the different apgrescannot be simply
translated into stakeholder positions. Stakehold#en assume to employ
a combination of two or more different approaches.

This overview of different approaches does, howewet only explain the
current deadlock in national and international AB&yotiations, it also
gives indications for what has to be done to oveseat. A first step is
increasing insight in the different viewpoints tipetople have in order to
contribute to a better informed and balanced debatevhich policy-
makers and other stakeholders are more aware ofti@us interests that
are at stake. By presenting the different integirebts and perspectives
that can be distracted from the current debatesptper aims to facilitate
the “fair representation of all relevant argumentsid improve the
“rationality of public debate and decision makir{fifeulartz et al, 2002, p.
256). From here, it is still a long way towardslaternational Regime on
Access and Benefit-Sharing that incorporates atahbas all the different
perspectives. We therefore recommend a pragmapioaph that takes on
board not only the divergent interests of the uaistakeholders, but also
their creative ideas and initiatives for new modefsbenefit-sharing.
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What is fair and equitable
benefitsharing?s’

®" This chapter is written by Bram De Jonge and smtted as a scientific article to the
Journal of Agricultural and Environmental Ethics
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Abstract

“Fair and equitable benefit-sharing” is one of thigectives of the UN

Convention on Biological Diversity and the FAO Imtational Treaty on

Plant Genetic Resources for Food and Agricultuneedsence, benefit-
sharing holds that countries, farmers and indigencommunities that
grant access to their plant genetic resources am@@itional knowledge

should share in the benefits that users derive filogse resources. But
what exactly is understood by “fair” and “equitdbli@ this context?

Neither term is defined in the international treatiA complicating factor,
furthermore, is that different motivations and pedives exist with

respect to the notion of benefit-sharing itself.isThaper looks at six
different approaches to benefit-sharing that canekiacted from the
current debates on “Access and Benefit-Sharingés€happroaches form
the basis of a philosophical reflection in whicle @fferent connotations
of “fair and equitable” are considered, by analgzihe main principles of
justice involved. Finally, the various principleseabrought together in
order to draw some conclusions as to how a fair equitable benefit-

sharing mechanism might best be realized. This lteesim several

recommendations for policymakers.

| ntroduction

Since 1992, 191 signatories to the Convention ooloBical Diversity
(CBD) have committed themselves to “the fair anditadple sharing of
the benefits arising out of the utilization of geoaesources” (UNEP,
1992, Article 1). This figures as one of three ahjees of the Convention,
along with the conservation and the sustainableotib@logical diversity.
Put briefly, the benefit-sharing objective holdsatthcountries (and
communities) granting access to their genetic nessu(and traditional
knowledge) should receive a share of the bendfds wisers derive from
these resources. But what is to be understoodainyand equitablein
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relation to benefit-sharing, however, is uncleagither term is defined in

the Convention, and, given the continuing negairetion an International
Regime of Access and Benefit-Sharing, many willeied agree that there
remain “widely divergent views on what constitutesr and equitable

benefit sharing and how best to promote it” (Ariua002, p. 1355}

The United Nations Environmental Program admitst thehether the
sharing of benefits is ‘fair and equitable’ is agtion that (...) depends on
the value system upon which the judgment is baggtMEP, 1998, p. 9).
However, as Bystrom and colleagues argue, it shioeldossible to reach
consensus on certain criteria and conditions nacgder establishing a
fair and equitable benefit-sharing relationship, dtherwise “it is difficult
to envisage how the CBD provisions in this respectld ever be
meaningfully implemented” (Bystrom et al, 1999,26). Following their
attempt to launch a list of such criteria and ctads, a number of studies
have analyzed the standards of “fair and equitale’different case
studies and Access and Benefit-Sharing (ABS) agee¢sn(Mulligan,
1999). Most conclude, however, that much is stilbé done, for example
because fair and equitable benefit-sharing “to@roftonstitute merely
pious rhetoric and remain unrealized in the figlddird, 2002, p. 418); or
because when an ABS agreement is made, it is pedbit “significant
inequities in knowledge and power between indigenpeoples and
companies” will result in definitions of fair andj@table benefit-sharing
“that are predominantly shaped by the latter.” (@eylen, 2007, p. 423).

This article aims to contribute to this ongoing jpod by linking the
concept of benefit-sharing to different principlesjustice initiating a
philosophical discussion on the meaning of fair auplitable benefit-
sharing. To facilitate such discussion, the presenk will not focus on a
particular ABS agreement or case study, but insteadd upon the
different approaches to benefit-sharing, as idextifoy (De Jonge &
Louwaars, Forthcoming). Providing an overview of tAssumptions,

% For a brief, official outline of the Conventioncasubsequent negotiations, see the
introduction at the CBD website, at: http://www.dbtfabs/regime.shtml [Accessed 8
May 2009].
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perspectives and arguments employed in the cudebates on plant
genetic resources, that study identifies six disteppproaches to benefit
sharing, each with its own central motivation amgeotive (and preferred
mechanism(s) by which to realize that objectivempioyment of this

overview facilitates an analysis of the differenhceptualizations of “fair

and equitable” at play in the contemporary arenabehefit-sharing

negotiations.

The six approaches to benefit-sharing distinguistied characterized by
their central motivation, thus:

- The South-North imbalance in resource allocaticsh exploitation

- Biopiracy and the imbalance in intellectual propeights

- Protecting the cultural identity of traditional coranities

- A sshared interest in food security

- The need to conserve biodiversity

- Animbalance between intellectual property protacttnd the

public interest

These approaches form the basis of a philosoprediaiction and will be
discussed in parallel with different principles jastice in the following
sections. The aim is to provide more insight ifte meaning of “fair and
equitable benefit-sharing” and, ultimately, to draame conclusions on
how a fair and equitable benefit-sharing mechargeuaid best be realized

Commutative justice and the
characteristics of plant genetic
resour ces and traditional
knowledge

A first approach to benefit-sharing is based on itmdalance in the
allocation and exploitation of plant genetic resasr between developed
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and developing countries. Our world is rich in biaasity, and although
threatened, this diversity remains the basis of druife and something
from which, clearly, we all benefit. Still, somerfgof the world are by
nature richer in these resources than others; histrically, some parts
have benefited more from these resources than sothEme current
situation is that many developing countries aré it biodiversity, while
many developed countries are considered biodiyepsior (Faith, 1996;
Vavilov, 1951). The rise of biotechnology has ordinforced the practical
implications of this asymmetry, especially as it tise gene-poor
industrialized countries that most have the capdoiinvest in the biotech
industry and benefit from the new ways of explgtithe world’s
biological resources. This resulting imbalancerisraportant motivation
for benefit-sharing. Indeed, it is the basic ratienbehind the ABS model
in the CBD. This model can best be described asompensation
mechanism, requiring that developing countries bmpensated for the
contribution of their biological resources. Fairdaequitable benefit-
sharing, then, comes down far compensationwhere “each party gives
one thing and receives another, with a focus onetiigivalence of the
exchange” (Schroeder, 2007, p. 207). In philosa@hErms, this can best
be summarized by the Aristotelian principle @immutative justicer
justice in exchange (Ritchie, 1894).

So, commutative justice refers to fair compensatiod focuses on the
equivalence of a transaction between two partieshé context of ABS,
the parties involved in the exchange, or transactoe the providers and
the users of plant genetic resources and/or taaditiknowledge (TK). It
is, however, not always clear who the legitimatersisand providers of
these resources are, because the resources rfaveval and non-
excludablecharacteristics. Non-rival means that the usecm$umption
(of the resource) by one person does not prevéer®from enjoying the
same resource or good; and non-excludable indi¢cagdst is difficult or
simply impossible to exclude others from consumthg resource in
guestion.
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Commutative justice is relatively easy to realizhew a resource is
rivalrous and excludable in nature. Food producta barrel of crude oil,
for example, go from one hand to another, and antage arrangements
for their exchange need not be overly complex. Anfjl and even the
minuscule combination of biochemicals that makeitapgenes, have a
similar character. But every gene is at the samme ta “basic unit of
heredity”, which by directing the production of RNAetermines the
“synthesis of proteins that make up living matted are the catalysts of
all cellular processes.” (Kleinedler, 2005). Genare carriers of

information which is continuously reproduced and is, obvigutie locus

of value of plant genetic resources (Parry, 20Bgj.information is a non-
rival resource and plants are non-excludable, arsat they normally
grow and multiply in vast quantities across cowstrand continents. It is
rather hard, therefore, to envisage how the gemgfiicmation contained
in any specimen (or part thereof) of a particuldenp species could
become subject to a fair and equitable exchangeeeet two parties.

The CBD aims to solve this problem by “Recognizing sovereign rights
of States over their natural resources” (UNEP, 1992icle 15.1), and
refers to the “country of origin of genetic resast (Article 2) in order to
more specifically define the so-called “user andvper countries”
involved. As several studies have shown, howewercountry of origin of
a particular genetic resource is very difficult determine (Petit et al,
2001), and the ability to exercise national contreér the movement of
genetic resources virtually impossible (Safrin, £20@But how should a
just exchange of the valuable, but primarily intébe properties of
genetic resources (and traditional knowledge) tbenorganized? The
most suitable mechanism for this seems through application of
Intellectual Property Rights (IPRs), since suchtsgaim to protect and
control the exchange of “items of information ookredge” (WIPO, n.d.,

p. 3).

IPRs are designed to protect a variety of intamgéssets, such as literary
and artistic works, scientific discoveries and isiial design, or, more
generally “inventions in all fields of human endear’ (WIPO, 1967). In
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their natural form, plant genetic resources are,cofirse, no human
inventions and consequently cannot be protectediRiys. In many
countries, however, it is possible for an individueompany or other
institution to apply for such rights upon develapia new plant variety’
or even when just a single gene or genetic sequesxdeen isolated and
its function specified (Drahos & Blakeney, 2001heTstate of affairs is
thus that (developing) countries in which the geEneg&sources occur
naturally cannot protect these resources with IRRs, the inventions
based on those genetic resources can be so prbtectehich occurs
especially in (developed) countries with a libdRR system and strong
biotechnology industry.

This discrepancy is the central concern in a se@pmoach to benefit-
sharing, which focuses on the imbalance in IPRs af$equent acts of
“biopiracy”. The term “biopiracy” was coined by thdorth American
Action Group on Erosion, Technology and Concerdrato refer to the
“appropriation of the knowledge and genetic resesirof farming and
indigenous communities by individuals or institusowho seek exclusive
monopoly control (patents or intellectual properbyer these resources
and knowledge™® In addition to the fact that IPRs cannot be emgibio
protect natural plant genetic resources, most embgs groups and
farming communities are generally unable to applghsrights to their
traditional knowledge and technologies. Even thotiggse are human
inventions, the traditional lifestyle and produatiomethods of
communities are typically ineligible for IP protemt.

Patents, for example, protect inventions that Satwiteria such as
novelty, inventive step, and industrial applicaliliThese criteria are
specifically designed for a competitive, industr@ntext. Traditional
knowledge is developed in a cultural context, agmbds not to meet the
criteria of novelty and inventive step in thatgtaften “communicated and
applied openly” (Koopman, 2005, p. 527). In additigdhe collective

% See e.qg. http://www.upov.int/index_en.html [Acas8 May 2009].
0 At: http://www.etcgroup.org/en/issues/biopiracynhfAccessed 8 May 2009].
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character of most traditional knowledge preventdrain being easily

attributed to an individual IP holder (Roht-ArriaZE997). Thus, IPRs do
not seem to support a fair and equitable exchanggehof plant genetic

resources and related (traditional) knowledge. l@ndontrary, as is clear
from the above definition of biopiracy, IPRs mayrbgarded as a primary
vehicle for unfairness and inequity.

So what does all this say about the possibilites realizing fair and

equitable benefit-sharing on the basis of commuegtistice? The answer
to this question is not very promising. Plant geneesources are a
valuable resource for many developing countries lbetause of their non-
rival and non-excludable characteristics, cannot dpgropriated and
traded in the same way as can other natural reseustch as oil or
minerals. To secure a fair share of the benefdas dierive from the use of
these resources abroad, a provider country musgregprotect all its plant
genetic resources (and genetic information) froossing its borders, or it
needs to track and negotiate a share of the besrdfiall usages of its
resources in all countries of the world — and tmyy provided that it can
prove that it is the country of origin of these aexes. Farmers and
indigenous communities encounter similar problenmemwattempting to

protect and control their traditional knowledgeo(fr regional and national
as well as international interests), and they &ely to have even less
means to prevail. Conclusion: it is practically wspible for providing

countries and communities to secure a fair exchafighe plant genetic
resources found within their territory, or the itamhal knowledge present
in their culture.

But any transaction involves two parties, so ifuatjexchange of these
resources is indeed to be realized then it folltiveg the users (and user
countries) need also to be an active party in thengements.
Unfortunately, so-called “user-side measures” haestly been neglected
in the international negotiations and country ligisns on ABS. The
predominant idea is that provider countries shopld their ABS
legislation in place and users act in accord witls while collecting
resources in those countries. But as the foregoasgshown, this strategy
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does not really suit the resources in questiontheamore, the lack of
user-measures has resulted in a situation in whisérs who do not know
or disclose the source country of the resourceg #re using are not
required to engage in any benefit sharing or suhstactivity” (Tvedt &
Young, 2007, p. 130). This loophole has renderedcirrent system of
access and benefit-sharing very ineffective andiontsly, unfair.

One of the few proposals that aims to counter lttigphole is that of a
“disclosure measure”, to be included in patent i@appbns worldwide
(Tobin et al, 2008). This would require applicafds patents to disclose
information regarding the origin, source or legalyenance of the genetic
resources and/or traditional knowledge utilized hwit the patent
application (Barber et al, 2003). This would es&ibh legal liability for
compliance with ABS conditions on the user sidés,lhowever, uncertain
whether such an initiative would really make aelénce to the problem
at hand. There is first an issue of coverage, asptloposal does not
pertain to all non-patented resource applicatiotsit-the main question,
again, is how it would be practically possible tack the origin or even
source of, for example, every parent line used mewa tomato variety
which has built upon centuries of cross-breedingh@w patent officers
could verify such information.

This disclosure measure does, however, have onentatye, which may
suit the link between plant genetic / traditionabWwledge resources and
benefit-sharing much better. We have already séen the specific
characteristics of these resources make a beteiitrgy model based on
their physical exchange very difficult: user-orieshtmeasures such as the
disclosure of origin indicate that benefit-sharmegponsibilities could as
well be invoked by theitilization of such resources (and benefits arising
there from), instead of their specific exchanget iBhenefit-sharing is not
tied to a transaction between two parties, then tamwe decide to whom
the benefits should go and what a fair and equetdlstribution would be?
Questions of how a fair division of a certain gaash be realized amongst
a group of recipients belong to the domaindadtributive justice This
domain has a much broader usage and tradition ilosoiphy than
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commutative justice and different theories of dsttive justice present
different guidelines as to how such division sholddk and who the
legitimate recipientsvould be.

The principle of entitlement and
Issues of procedural and
cognitive justice

Distributive justice is primarily concerned withvado “render to each his
due” (Miller, 1976, p. 21). The main question iscourse, how to decide
what a person’s (group’s or country’s) “due” exgd. The principle of
entitlementholds that someone’s due is that to which oneahaght or is
entitled to. The aforementioned sovereign rights emtellectual property
rights over plant genetic resources and relatedvledge can thus be
considered entitlements that may guide the fairemdtable allocation of
benefits. We have already seen, however, that thgsts are extremely
problematic in this respect: since the resourcegugstion have non-rival
and non-excludable characteristics they are nalyedeafensible as items
of property (Thompson et al, 1994), which meang thas far from
obvious that it is possible to clearly specify fubsequent entitliements on
which a fair distribution of benefits could be baseFurthermore,
intellectual property rights appeared to be conedea vehicle for
biopiracy instead of fair and equitable benefitrgie

Still, there are many who argue that such entitl@sieneed to be
established because without reference to private ¢ommunity)

ownership and intellectual property, the resouiceguestion should be
considered public goods for which no compensatidoenefit-sharing can
be demanded (Hamilton, 2006). One may be hopeéilghilosophy can
help in this respect, for example by deciding ow lemd when resources
becomeownable Indeed, many philosophers have shed light ondame

104



Plants, Genes and Justice Four

battle over the ontological status of property, #aely, several studies
have focused on this topic in relation to the neatdczhnologies and
genetic resources (Gorski, 2005; John, 2000). Hewdvam inclined to
agree with Thompson’s conclusion that “the phildgogl case for
recognizing intellectual property rights in genesguences and genetic
processes is mixed, and that no thoroughly deciangeiments can be
brought to bear either way.” (Thompson, 2007, R)25

Nevertheless, it can be argued that the concepbiopiracy does
presuppose that intellectual property rights earsd that the problem of
biopiracy does not lie with these rights as sualt, Wwith their current
organization. Take for example the aforementionater@a for patent
protection. According to these criteria one canlegally apply patents
either to plant genetic resources in their natstate, or to any knowledge,
invention or product already established beforenine patent application
is made. The problem is that the traditional knalgke and other
inventions (e.g. plant varieties) of many commusitare not documented
and therefore not known to the patent office examsrchecking for any
“prior art” relevant to new applications — so agudtcan easily be granted
to an invention that free-rides upon such knowledge resources. A
subsequent problem is that traditional communii@eely have the means
to go through the complex and costly procedureshillenge that patent
in court (Hamilton, 2006). Here then, the problees Inot with IPRs per
se, but with the “failure of international paterss®ms to recognize the
contributions (e.g. the prior ownership) of indigas farmers” and the
“disparity between the access of the rich and ther po legal services.”
(Thompson, 2007, p. 256).

This conclusion points to another principle of jcist namelyprocedural
justice More commonly referred to in jurisprudence tharphilosophy,
this principle aims especially at tlaecuracyof legal processes and the
participatory rightsof those involved; these must be satisfied in ofde
a procedure to be considered fair (Solum, 2004&nBtough procedural
justice is not concerned with the allocation of dfés (i.e. distributive
justice), it is equally important in the contextfair and equitable benefit-
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sharing as it focuses on the fairness of the psasethrough which this is
realized. Fair procedures within the internatidP&® system are necessary
to realize a fair and equitable benefit-sharing ma@ism, which will
otherwise continue to be seriously undermined sg las the system
favors the powerful (e.g. biotech companies) rathen the weak (e.g.
indigenous communities) (van den Belt, 2003).

Procedural justice is also especially importantsiABS negotiations at
both the international and local level involve suliierse stakeholders as
national governments, international NGOs, traddiooommunities and
multinational corporations. These stakeholders haweess to widely
diverging levels of financial and legal resourcasd thus, power. These
differences, and particularly the special needdeseloping countries and
traditional communities — but also of minority gpsu(e.g. women) within
countries and communities - in this regard, haveetéaken into account if
fair and equitable benefit-sharing agreements aginres are to be
realized (Albin, 2001; Alvarez-Castillo & Feinhol2006). It is for this
reason that the CBD has established some initetivel funds to support
traditional communities® Their active involvement in national and
international negotiations remains an issue of eanchowever, for which
there are many reasons, including such basic prablas a lack of
resources (money, personnel, etc.) with which tatigpate in
negotiations, language barriers, and a lack ofbésteed (lobbying) links
with state representatives, the primary decisiorkara In fact, the
fundamental issue at stake here can better beildeddn relation to a
third approach to benefit-sharing, which is essdigticoncerned with the
cultural identity of traditional communities in &ébalizing world.

The cultural differences between traditional comities and other parties
in the ABS negotiations are substantive. Many iad@us communities
have fundamentally different worldviews and conoap of benefits,
sharing and property from our “western” ones. Tlmiam of genetic
resources, for example, derives from a modern teahdevelopment and

" See e.g. http://www.chd.int/traditional/generahsiAccessed 8 May 2009].
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S0 just does not exist in many traditional cultufBise rapid expansion of
modernization threatens many of these culturesfea@BS framework is
itself, of course, a form of globalization. Thenefpin order to make sure
that ABS regulations do not constitute an extrasgues on traditional
communities, forcing them to adopt foreign standaadd demands, one
has to take their ideas about how benefit-sharimgulsl be organized
seriously into account. This may take the formnaiuding the customary
laws of such communities in ABS agreements (TobB00Q4), or it might
imply that their right to be left alone is respetibthey do not want to be
involved in such agreements.

The importance of taking into consideration diffeses in culture and
even worldviews during ABS negotiations may mordyape described
with reference to the principle ofognitive justice This principle is
particularly referred to in the field of sciencentwcratization (Leach &
Scoones, 2006; van der Velden, 2009). Recognizireg dlurality of
knowledge systems, it aims to secure the equaltniesg and
representation of different ways of comprehending world. As such,
cognitive justice goes beyond the focus on faircpsses and equal
participation in procedural justice, underscorihg t'constitutional right
of different systems of knowledge to exist as parialogue and debate”
(Visvanathan, 2005, p. 92). In the context of ABI¥s means that the
different cultures and conceptions of things likanps and benefits need
to be equally represented in a dialogue in which does not dominate
another.

In line with this, it must be acknowledged that matraditional
communities find the link between benefit-sharing,Rs and the
subsequent commodification of resources particplaproblematic.
Whereas land tenure, private property and capitadiee central notions in
Western culture, many indigenous communities camstat land and
related resources can belong to no human beingathey state,
“patenting and commodification of life is againstrdundamental values
and beliefs regarding the sacredness of life afed drocesses and the
reciprocal relationship which we maintain with aleation.” (Tauli-

107



Four Plants, Genes and Justice

Corpuz, 2004). Returning to the concept of biopirddamilton observes
indeed that “what is problematic for many contegtlmopiracy is not
necessary who owns it, or who will benefit, buttttiee debate is framed
in these terms to begin with.” (Hamilton, 2006, ¥¥3). Access and
benefit-sharing agreements are, therefore, coresidey many indigenous
peoples’ organizations to “simply coerce Indigenopsoples into
participation in the economic exploitation of theinowledge and
resources” (IPCB, 2004), and those entering intchsagreement are
advised to “carefully evaluate the political, sdciand cultural costs”
(Reihana, 2006, p. 11).

It is not only these cultural differences that nédbe taken into account.
On a socio-political level the marginalized positiof many traditional
communities and minorities may warrant further miees. When
analyzing the statements of different indigenouspjes’ councils and
organizations, one soon learns that the CBD isguasther forum where
these groups (have to) fight for their basic humghts (UN PFII, 2007).
One such statement proclaims, for example, thathwit recognition of
Indigenous peoples’ rights to control access td llo¢ir genetic resources
and Indigenous knowledge, no benefit sharing psocedl be fair and
equitable” (GRAIN, 2007). The statement refershe kack of land rights
and self-determination of traditional communitigs fmany countries,
which gives a completely different dimension toitlieemands for benefit-
sharing’?

So, traditional communities are likely to have rmly a different
understanding of some of the central notions ugogylABS, but also an
agenda that goes beyond that of many of the ota&elsolders involved.
These differences, together with the imbalancesegotiation capacity,
have to be respected and observed if fair and agjaitbenefit-sharing
arrangements with such groups are to be establistezd, the principle of
entitlement, with its obvious link to intellectuaitoperty rights, seems not

21n light of this, it may even be necessary to seas the current division in the CBD
between plant genetic resources that fall undesdereign rights of States and
traditional knowledge that belongs (subject toaoral legislation) to local communities.
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to be the best standard by which to guide the afioo of benefits. And it
is in this context that the principle désertcan be of use.

Principles of desert, need and
equity

According to the principle of desert, a person’s éainot based on one’s
entittements but on what omeservesn light of one’s actions. There are
different desert-based principles regarding whaukhcount as the basis
for deserving (Lamont, 1994; Miller, 1976), but timle context of ABS
one’s contribution to the conservation and/or development of a aertai
plant or product seems most relevant. Employed, tthes principle of
desert can enable the sharing of benefits in ptapoto the contributions
of specified groups or individuals without makirejarence to intellectual
property rights. Furthermore, the Bonn GuidellAesfer explicitly to this
principle of desert in stating that “benefits shibllle shared fairly and
equitably with all those who have been identifisdhaving contributed to
the resource management, scientific and/or comalepcocess” (UNEP,
2002, Article 48).

One issue related to this principle is that of himwclassify or quantify
different contributions. Obviously, it is very diiilt to decide upon the
relative contributionof different parties involved in the creation ohew
drug or crop variety: what, for example, is the toatwtion of an
indigenous community in the Amazon that for cemsirhas nurtured a
medicinal plant in relation to that of a compangtthas invested millions
of dollars in a commercial cleansing gel of whicteangredient is derived
from that plant?

" The Bonn Guidelines are a non-binding documenpatbby the Conference of the
Parties of the CBD in 2002 with the aim of assis{arties in organizing and developing
ABS agreements and policy-making.
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The current transaction model of ABS in the CBDnsgdo imply that
some sort ofprize tag can be attached to plant genetic resources,
traditional knowledge, and the contributions of dbathat nurture and
develop them. Many consider this approach problemgir several
reasons, for example because there is no histarcakext or precedent, a
market system for these resources has never existbé past (Falcon &
Fowler, 2002). On the contrary, the values of plgenetic resources and
related contributions are matters of deep disputeere some negate the
value of wild plants and landraces for the biotedbgy industry and
commercial breeding (Wolfe & Zycher, 2005), othepgak of the “green
gold” and “untold billions of dollars” that thesadustries have already
earned from such resources (Kloppenburg, 2004;n%0na2005). There is,
however, another treaty that refers to fair andtafle benefit-sharing in
relation to the principle of desert but without Iding upon a market-
based transaction model.

The International Treaty on Plant Genetic Resourfes Food and

Agriculture (ITPGR) of the UN Food and Agricultuggganization (FAO)

states that fair and equitable benefit-sharing fisndamental to the
realization of Farmers’ Rights” (FAO, 2001, Preae)blThese rights are
based on the “enormous contribution that the logat indigenous
communities and farmers of all regions of the wdrld) have made and
will continue to make for the conservation and depment of plant

genetic resources which constitute the basis ofl fand agriculture

production throughout the world” (Article 9.1). TWBS mechanism of
the ITPGR introduces a Multilateral System of Ascemnd Benefit-

Sharing that establishes a list of major crops famdges that are freely
accessible to farmers, breeders and researchengraber countries (Part
V).

The Multilateral ABS System of the ITPGR is germatoea fourth

approach to benefit-sharing, one that is primagbncerned with our
shared interest in food security. Based on the nstaleding that no
country or even continent is self-sufficient in ilant genetic resources
for food and agriculture, this approach prioritizebenefit-sharing model
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that facilitates access and exchange of genetauress essential to food
production across the world. The ITPGR states,addéhat the facilitated
access to these resources “constitutes itself aormiagnefit of the
Multilateral System” (FAO, 2001, Article 13.1). Rhermore, it goes on to
state that the benefits accruing from this systeenthey in the form of
information, technology or money, “should flow panly, directly and
indirectly, to farmers in all countries, especialiydeveloping countries,
and countries with economies in transition, whossswe and sustainably
utilize plant genetic resources for food and adtire” (Article 13.3).

This contribution of farmers in developing courgrend around the world
is central to benefit-sharing in the ITPGR. In theneral form, however,
it does not (and cannot) serve as a concrete &bbocarinciple. While
recognizing the contributions of farmers, the sigof benefits that arise
from the multilateral system is aimed at supportimg main objectives of
the treaty, namely food security and sustainablécalgure’® Indeed, a
first group of conservation projects is now beingpmorted from the
treaty’s benefit-sharing fund.The ITPGR distribution of benefits seems,
therefore, to be guided by another principle oftipgs namely the
principle ofneed

Holding that goods should be distributed in accocgato people’s needs,
the principle of need is again subject to differiaberpretations of its basic
concept — what should be considered as “needs’piamowever, this is
not overly problematic in this case as most inttgiions agree at least on
the inclusion of the basic material necessitieshieman life, like food,
shelter and medical care. Indeed, we might refee e the Universal
Declaration of Human Rights (UN, 1948). These “Ildeights” are
directed towards providing a minimum standard ofe¢ living, and
should not, therefore, be confused with “entitlete&Feinberg, 1970, p.
255). Obviously, the ITPGR is particularly concetn@bout the
fundamental neefor food security, to which fair and equitable bén

" See Appendix F of the ITPGR on the prioritiestsfRunding Strategy.
At: ftp://ftp.fao.org/ag/agp/planttreaty/fundingffdings1_en.pdf [Accessed 8 May 2009].
'S http://www.planttreaty.org/funding_en.htm [AccesgeJuly 2009].
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sharing is linked in its principal objective (alongith sustainable
agriculture — Article 1.1). Furthermore, with thepeated references to
developing countries and countries with economesansition, to which
the benefits of the multilateral system should iy flow, the treaty
acknowledges thspecial need®f these countries and their farmers in
respect of this objective.

A similar connection between benefit-sharing ane phinciple of need
can be found in the CBD. The CBD Preamble, for elamstates that
“conservation and sustainable use of biologicaledity is of critical
importance for meeting the food, health and othesds of the growing
world population, for which purpose access to amatiag of both genetic
resources and technologies are essential” (UNEB2)19The need to
preserve our biodiversity — as reflected in thetfivo of the three listed
objectives — is central to the whole CBD and cauats a fifth approach
towards benefit-sharing. Although the first two etijves are not
explicitly linked to fair and equitable benefit-simay, the third objective, it
is generally considered that the prospect of beskéring constitutes an
important incentive for developing countries to tpad their potentially
valuable plant genetic resources, and that besleéiting operates as an
instrument which assists these countries in gaiaswess to the means for
conservation by promoting the flow of technologypformation and
financial resources. So even though benefit-shanrige CBD is set up as
a model of commutative justice, it employs therdisitive justice notion
of need: both in relation to the universal requieainto conserve
biodiversity in order to meet fundamental needfiahankind, and with
respect to the special needs of developing cowsntaed traditional
communities in so doing.

The principle of need thus has an important roléoth the ITPGR and
CBD. Yet, the multiple references to the speciaddse of developing
countries point also to another principle of diaitive justice, namely the
principle ofequity The principle of equity aims to inform and/or nifgd
general rules such as the distributive justiceqpoles discussed, in order
to take account ofmorally relevant differencem particular situations. It
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seeks to provide ethical decisions in such sitaatiby holding that
“equals should be treated equally, and unequalguatly” (Barry, 1965,

p. 152). The relevance of this principle to our uimg into fair and
equitable benefit-sharing is manifest: poor coestrand communities
deserve extra support in order to satisfy theidamental needs, protect
their resources and entitlements in the internatitlhRs system, and also
raise their negotiation capacities. The principEdbl that due to the
existing inequalities extra efforts have to be undertaken if a fair and
equitable benefit-sharing mechanism is to be redliz

There seems, however, to be a tension betweernriti@pgbes of need and
equity introduced here and those of commutativégeisand entitlement
discussed earlier, along with the recently considgrrinciple of desert.
Even though the latter two (entittement and desdd)not involve a
specific exchange between two parties (as comnouatakbes), the sharing
of benefits according to all these three principgedirected to those that
have specific claims based upon certain rights tiwdg and/or particular
contributions they have made. In essence, pardiesivecompensation
The principles of need and equity, however, dowoik like this. They
focus instead on the distribution of benefits tosthwho need them most.
So the question is which of these two directiongparmposes of benefit-
sharing is most important?

At first sight, the idea of compensation seems iaiuo the whole ABS
debate. Indeed, developing countries and commandti@ngly resist the
free and uncompensated use of their biological uress, which were
originally considered the common heritage of madk{iPe Jonge &
Korthals, 2006). This resistance was a major dgviiorce for the
incorporation of benefit-sharing in the CBD in tfiest place, and it
continuous to be the main motivation behind accossatof biopiracy and
the call for (binding) benefit-sharing provisiona international and
national legislation. So, the idea of compensaisovery important in the
context of benefit-sharing, but can the same bd ahbut the focus to
distribute benefits to those in need?
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Yes it can. The main reason for this is that one a@ue that a benefit-
sharing model which aims to compensate or rewandiegafor their
contributions would not be needed in a just andvairld, or even in the
affluent countries of today. With respect to heattire, for example,
Schroeder argues that in many Western societi@sahlé and essentially
fair exchange model is already in existence betw#en health care
industry and human research subjects” (Schroedeas&n-Diaz, 2006, p.
140). DNA donors with a particular disease can ekpe receive direct
benefits from research and development based eir)(DNA in the form
of (potentially) therapeutic treatments and medisithat are generally
quite accessible through the health care (insujasgstems in their
countries. Furthermore, indirect benefits can beeeted through jobs and
wealth generated by the industries involved. I8 ttase, an extra benefit-
sharing mechanism to reward donors for their cbations is
unnecessar{y The main issue is that in an ideal world, it “domst
matter” who provides the blood or traditional knedge that lead to new
inventions “as long as we all have access to theefilts of their use”
(Schroeder & Pogge, 2009).

For many people in this world, however, this ids#luation is non-
existent. On the contrary, some two billion pedplek access to essential
medicine (Hollis & Pogge, 2008), millions die frgpneventable diseases
every year (WHO, 2008). The figures are similathwiéspect to food and
agriculture: in 2007 the number of chronically hongnd undernourished
people rose to 923 million (FAO, 2008, p. 9), andsimfarmers in
developing countries (i.e. most farmers in the djprack access to
improved seeds and other agricultural inputs. dagsroportion of people
in the world simply do not have access to the petsland benefits of
modern research. Not even to those goods that aan their lives. It is
against this background that the demands for beskediring become
obvious and, indeed, justified (Schroeder & Po@§¥)9). The principles

" This may, of course, be different if excessivefigs@re made from the donor
contributions.
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of need and equity are not just relevant to thecepnhof benefit-sharing —
they are elemental.

A sixth, and final approach to benefit-sharing tetato this aspect of
human poverty, focusing on the imbalance betwegsll@ctual property
protection and the public interest. We have alresghn that IPRs provide
exclusive rights to the creators of such intangiésets as knowledge,
inventions and scientific discoveries. In biotedogy, IPRs play an
important role and many consider them a major &iggr research and
development in the field (Oldham & Cutter, 2006. far, however, this
research and development has hardly benefited dloe pecause it is
primarily aimed at commercial markets where IP ganerate revenues
(FAO, 2004; Global Forum for Health Research, 2064rthermore, the
growing numbers of IPRs may block access to newebimology tools
and products as it becomes too expensive for grivaganizations and
state institutions in developing countries to plag multiple royalties and
purchase the necessary licenses to make use of tAgamson et al,
2003). In this context, a fair and equitable bergiaring mechanism is
not concerned with compensating parties for theghts held or
contributions made, but aims primarily to stimulaemore equitable
distribution of the benefits of modern research and development

Towardsafair and equitable
benefit-sharing mechanism

So, what does all this tell us about the centrastjon, how a fair and
equitable benefit-sharing mechanism can best bkzed& One of the
main outcomes is that fair and equitable benefirigly is not merely
about the mechanics of an ethical distributiondrchange) of benefits.
Before anything else, we need to consider two itgmbprerequisiteghat
have to be satisfied if a fair and equitable bergfaring mechanism is
even to have a chance of being properly developddsastained.
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One relates to the socio-political power differenbetween the different
stakeholders in ABS negotiations at both national iaternational levels.
For this reason, the principle of procedural juestiwith its emphasis on
fair and accurate processes and equal participatiemainly needs to be
emphasized. This means, amongst other, that ineessmin the
negotiation capacities, knowledge base, and pravisif access to legal
services of developing countries and traditionahownities especially is
and will be a long term necessity. It is importemtealize that ABS is not
an issue for national governments and internatianghnizations alone,
but includes the involvement of many non-state racta all levels, from
the local to the international. Careful analysisha complex relationships
between these stakeholders, and especially betnatenal governments
and traditional communities (e.g. regarding thespective rights over
specific resources), is required in order to feaié a fair process and
equitable outcome of negotiations.

Closely related to this issue are the substantiuétural differences and
worldviews involved. Most important here is to iealthat stakeholders
may have radically different conceptualizationgha world (cosmos) and
completely different understandings (if any at all)such central notions
as genetic resources, property and sharing. Theciple of cognitive
justice aims to emphasize the equal status of ttiéfgeent conceptions as
a starting point for debate and genuine dialogims Would, for example,
imply that the link between benefit-sharing analteictual property rights
is weakened or, at least, not taken for grantea plarty to a particular
ABS agreement is uncomfortable with the applicatmin intellectual
property rights to their resources or the produesved from them, this
should be respected and other forms of produception considered.

Moving beyond these two preconditions, we can nthkegeneralization
that, despite the evident diversity of approacleeshe concept, benefit-
sharing aims to realize some form afmpensatiorand of equity These
two ideas were found to be fundamental to bengfriag. Together with
the more specific objectives of biodiversity cownsgion and food
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security, this give us some indications as to howiaia and equitable
benefit-sharing mechanism might best be organized.

The main conclusion to be drawn is that the curexathange model of
ABS in the CBD, and subsequent focus on commetaalsactions and
contracting in ABS policies, is not the best wagnfard. There are several
reasons for this. One is that the resources intquesften do not fit a
two-party exchange model. Of course, in some casgsecific provider
and user can be discerned, who can then mutuatjptia¢e the desired
ABS contract. But these are the exemption. Becaisthe non-rival
and/or non-excludable characteristics of plants retated (traditional or
genetic) information, it is practically impossibler providing countries
and communities to control their movement and,afoee, to secure their
fair exchange.

This situation is particularly problematic becausg until now, the

responsibility for benefit-sharing has largely beeft to the national

governments and local communities of developinghtes. But many of

these have very little capacity (and many otheorjires) to put ABS

policies in place, let alone to track the movemainall their biological

resources and traditional knowledge. Furthermoreanym of these

resources have long since left their territoried aan, for example, be
found in botanical gardens, genebanks and libraresnd the world. This
state of affairs, where the resources in questieneatremely difficult to

monitor, already widely dispersed, and user measare almost non-
existent, has created many loopholes in the cursgstem of ABS.

Indeed, if a user-party is not literally collectiitg resources in a provider-
country (under a Material Transfer Agreement), tlters soon unclear
what benefit-sharing obligations, and to whom, raqqired, which simply
means that no benefit-sharing will take place.

Another problem with the current transaction moakethe CBD is that
most attention (and expectation) is and has beeéd twacommercial
contracts as the primary way to put the ABS pddigrepractice. Here, the
problem is not only that there has never existetheket for plant genetic
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resources and traditional knowledge, but also, amate pressingly
perhaps, that commercial mechanisms leave velg tdbm to incorporate
broader, social goals, such as securing human neads equity.

Furthermore, food security and conservation go#® are not easily
captured in contracts between two parties. Adddtieédact that the focus
on commercial contracts is oblivious to the alt&xea worldviews of

many traditional communities, we have to conclutk the current ABS
model of the CBD is in need of fundamental revision

How then should (or can) a fair and equitable béseiring mechanism
be organized? An alternative model, briefly mergwmabove, might focus
on theutilization of resources as the trigger for benefit-sharirigaathan
their specific exchange. Tvedt & Young (2007) hawade a detailed
study of the central requirements for an ABS systhat would build
primarily on the utilization-trigger. Three impontasteps towards such a
system that can be extracted from this study drst, Fhe development of
clear and effective legislation in the user co@striwhich involves various
disincentives for non-compliance and incentivesdompliance. Second,
the definition of exact conditions for benefit-singr such as a clear start
and end point for benefit-sharing obligations, afwiternationalized
mechanisms” that regulate the collection and distion of “orphan
shares” if the source country or country of origm unknown or
undisclosed. And third, the development of cleaandards for the
valuation of resources and benefit-sharing in otdeprovide a concrete
basis for the whole system and prevent unrealiskpectations and
uncertainties for both providers and users.

Obviously, such a model faces many practical chghs, but in
emphasizing the responsibilities for benefit-shquahtheuser sidet starts
with an important advantage. If users and user tti@snare serious about
benefit-sharing and commit themselves to the cpmeding objectives in
the CBD and ITPGR, they have to work towards tredization of those
objectives. In fact, the principle of equity holdat the strongest parties
have the biggest responsibilities in this regartis Tmplies, for example,
that “if the experiential data on ABS to date irades that it has not been
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financially beneficial to developing countries, fBentracting Parties have
an obligation to make it beneficial, rather thamtop it as an unpromising
concept” (Tvedt & Young, 2007, p. 94). So, in castrto the current
situation, we have to conclude that the developmehities and parties
must take their responsibility ameakethe system work.

Other advantages of an utilization model vis-athies current ABS system
of the CBD are that it does not focus on the movenoé plant genetic
resourced! and that it demands the sharing of benefits igetipe of
whether a specific ABS contract is attached to th&wedt and Young
hold that determining whether “the user took anoacthat is considered
to be the ‘utilization of the genetic resources] [&@ question that can be
answered objectively and documented by evidence’ed & Young,
2007, p. 59). This will only be possible if the @@ting Parties to the
CBD manage to clearly define exactly which actestido and do not
constitute a utilization of genetic resources.déalized, this would mean
that a clear entry point for when the ABS systerpliap can be defined.
Together with the proposed user measures, thiglauilout many of the
current loopholes in the system and secure thaefitesharing does
actually take place.

The establishment of the requisite legislation iwiously an important
step towards fair and equitable benefit-sharinghdugh it does not in
itself say anything about what a “fair and equigbbenefit-sharing
arrangement is or should look like, if one taket® iaccount that many
developing countries and communities are frustratik the historic and
continuing use of “their” plant genetic resourcesd atraditional
knowledge without receiving anything in return,rit@ne can imagine that
the guaranteedmplementation of benefit-sharing provisions isrenthan

" Unfortunately, Tvedt & Young (2007) focus primgrén plant genetic resources and
do not discuss the same model in relation to thieation of traditional knowledge. This
topic will need extra research and attention bezaumsutilization model for traditional
knowledge needs to take into account the righbefknowledge holders to prior
informed consent, which means that they need tobeultedbeforetheir resources are
actually utilized.

119



Four Plants, Genes and Justice

just a good move in the right direction. It is, fact, a necessary
precondition for fair and equitable benefit-shargwgd crucial first step
towards its realization.

A second step then is to establish clear standfndshe valuation of

resources and contributions and, thus, benefitisihaiAs argued, this

valuation should not be based on commercial catalone, but needs to
be informed by the broader objectives of beneférsiy. First, it would be

necessary for the international community to agraesome minimum

standards for benefit-sharing, so as to provideorcrete basis for the
whole system and facilitate the collection of tlwecalled orphan shares
into an international fund. At the same time, hogrethe challenge is to
leave enough room for the multiple objectives aretspectives as
reflected in the diversity of approaches to bersiaring. What could be
developed, therefore, is a “menu of ABS optionshjck would lay out,

next to the minimum standards of benefit-shariegesal forms of sharing
information, technology and capacify.

Ultimately, one has to decide how, and to whom, lieefits should be
distributed in a fair and equitable way. This adetibas discussed the main
allocation criteria that can be employed in thispext. It has been shown
thatentitlementsan set clear standards for distribution, but wéspect to
plant genetic resources and traditional knowledgs often unclear who
their legitimate right holders are. If the (grouf) aght holder(s) to a
particular resource is well-defined, then the ws®tt provider parties can
mutually negotiate the benefit-sharing terms andc@ss (taking into
account, of course, the standards set by the stiermal community on,
for example, issues of procedural and cognitiatige, compliance, and
the minimum standards for benefit-sharing). And rehessource right
holders are not well-defined, one may opt for atiaiéral approach in
which the benefits are distributed according tamlgination of the other

8 Both the CBD and ITPGR already pay a lot of attento such non-monetary benefit-
sharing options. The ITPGR, furthermore, includes/izions for an international fund
and a standardized Material Transfer Agreement sp#tific benefit-sharing
percentages. The utilization model can connechtbdraw from these initiatives.
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principles discussed — one could, for exampleafletation criteria that
aim to compensateegions or groups of people (countries, commusjitie
in accordance to their (historicatpntributionsto the conservation of
biodiversity and food security and with special attention to those with
particularneedsn this respect.

Conclusion

Despite the fact that “fair” and “equitable” benefharing is not defined
in the international treaties in which it appealiscussion of the relevant
principles of justice in this article has resultedsome rather specific
recommendations on how such mechanism can besedized. One
major conclusion is that the current, bilaterallextge model in the CBD
is in need of a major overhaul. It should be repthby a system that has
more room and ability to support the broader objestof benefit-sharing,
and less loopholes that undermine the benefit4sggprovisions in the
first place. Several allocation and procedural @ples have been
discussed that can inform a fair and equitable fitestgaring mechanism,
and the utilization model seems a promising franmrf&wgon which to
build in this respect. Ultimately, the internatibeammunity has to come
to an agreement on the exact terms and provisibasfair and equitable
benefit-sharing mechanism, and considerable inwastsn (and
compromises) from all parties will be needed to eoforward
successfully from the current stalemate that thermational community
has found itself in. Crucially, the developed coiest and parties have to
realize that they have the biggest responsibititinbke the system work.
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Five

Between sharing and
protecting: Public research on
genetic resources in the year
of the potato”?

" This Chapter is written by Bram De Jonge and jmasly appeared as a scientific
article in the Journabenomics, Society & Public Polic2008 4.
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Abstract

Countries, companies and farming communities areeasingly involved
in issues of sharing and protecting plant genetgources, (traditional)
knowledge and technologies. Intellectual Propeityh®® and Access and
Benefit-Sharing policies currently regulate thensfer and usage of much
of this genetic material, information and relatesbduction, which is
employed in multiple research projects involving blw research
institutes. Strikingly, not much is known about htivese institutes deal
with the transfer and usage regulations. And whathermore,are their
responsibilities while serving a civil society irhigh there is such a range
of diverging interests in and opinions about susfutations? In order to
shed more light on these questions, two publicareseinstitutes will here
be studied, the International Potato Centre in Pamd Wageningen
University & Research Centre in the NetherlandesEhinstitutes are both
heavily involved in research into genetic resourcksowledge and
technologies related to the potato, and work togrethth a wide spectrum
of stakeholders that have a direct interest instiering and/or protection
of these resources. The two institutes are contisiyoweighing up the
various stakeholder interests in their attemptstitike a balance between
policies geared towards sharing and those aimgutaé¢ction. It will be
argued that public research institutes must darshere, and that they
need to develop new ways of sharing and protectirggyder to adhere to
their mission and best serve the public interest.

| ntroduction

The international landscape with respect to plamefjc resources has
changed dramatically over recent decades. Regaadethe “common
heritage of mankindtntil the 1980s (FAO, 1983), with patents on plants
and other living organisms mostly forbidden (Louvgaet al, 2005), plant
genetic resources are now described in terms gbetownership’, in

124



Plants, Genes and Justice Five

which “exclusive ownership and restrictions on stering of genetic
material are the international norm” (Safrin, 2004)

Initially, industrialized counties started to expartheir Intellectual

Property (IP) systems to include new plant varseied genetic material
in search of new markets and to stimulate econagroevth. Not much

later, however, developing countries became awkiteeq(potential) value
of their plant genetic resources and started tistrdse free flow of genetic
resources from their territories. With the Agreemen Trade Related
Aspects of Intellectual Property Rights (TRIPS) toe World Trade
Organization (WTO, 1994), the IP concepts of thaustrialized countries
received global recognition, and in 1992 the Cotieenon Biological

Diversity (CBD) abandoned the common heritage idieg)aring instead
that “States have sovereign rights over their owslogical resources”
(UNEP, 1992, Preamble). Significantly, the CBD atkmands “the fair
and equitable sharing of the benefits arising outhe utilization of

genetic resources” (Article 1) — i.e. the providest plant genetic
resources and traditional knowledge should be cosgied for their
contributions to the products developed by thesisetthese resources.

Now, Intellectual Property Rights (IPRs) and regoles of Access and
Benefit-Sharing (ABS) set the conditions under whiglant genetic
material can be accessed and transferred. Cleadiffgrent parties have
different interests when it comes to protectingsbaring plant genetic
resources and related knowledge and technologiswBat exactly are
the interests of public researchers and theirtutss in this respect, and
what are their responsibilities while doing resbafor the common
good?® These questions will be explored by examining #pecific
positions and environments of two public reseanstitutes in their work
related to the third most important food crop ie thorld, spotlighted by
the UN Food and Agriculture Organization (FAO) ir0083: The
International Year of the Potato.

8 The terms ‘common good’ and ‘public interest’ act strictly defined here, being used
to refer to the general notion that public reseamskitutes should work for the benefit of
society as a whole.
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The public sector plays an important role in threeegch and development
of the potato, in both developed and developinghtites. We will focus
here on the International Potato Centre (CIP) iruPehere the potato
originated (Spooner et al, 2005) — and Wageningenvdydsity and
Research Centre (Wageningen UR) in the Netherlatius, world’s
foremost supplier of certified seed potatdesvorking in very different
contexts and with a wide, representative rangaakeholders, these two
institutes illustrate well the current situatiortifeg public bodies in their
exposure to a variety of opinions and pressurega@lto the sharing and
protection of potato genetic resources, (traditipnenowledge and
technologie$?

Sharing for the common good?

A good example of the tradition of sharing and auwdlration in public
science in order to produce benefits for societyaasvhole is the
Consultative Group for International Agriculturaksearch (CGIAR), of
which the International Potato Centre (CIP) in Peyta member. The
CGIAR is an internationally funded, collaborativarmership of fifteen
international agricultural centers that aims toieeh sustainable food
security and reduce poverty in developing countrigs its mission
statement, the CGIAR states that:

The new crop varieties, knowledge and other praduesulting
from the CGIAR’s collaborative research are madedely

81 http://faostat.fao.org/ [Accessed August 2008].

8 In addition to policy documents, news reports seigntific literature, input for this
analysis comes from an international conferencaregd in Wageningen on April 11,
2008, together with a total of 33 interviews cortédowith individuals from research
institutes and other (non-)governmental organiratio Peru and the Netherlands
between April 2007 and September 2008 (names difidtains of the interviewees are
included if permission was granted; otherwise dghdyaffiliation is mentioned).
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available to individuals and organizations workifay sustainable
agricultural development throughout the woffd.

Sharing for the sake of food security

An important task of CGIAR is to maintain interratal genebanks to
“preserve and make readily available the plant iemesources that form
the basis of food security worldwid&® It is supported in this endeavor by
the FAO, which declared the International Year lo¢ tPotato to raise
awareness of the importance of this crop, and otalture in general, in
addressing issues of global hunger, poverty areghthito the environment.
Both organizations, CGIAR and FAO, cherish the oraie that in
agriculture no country, or even continent, is seifficient in plant genetic
resources (GFAR & IPGRI, 2000). Everybody dependstle genetic
diversity found in other countries, and the conbunsi exchange of plant
genetic resources is vital in fighting new pestsl &eding a growing
world population. The FAO International Treaty oraR Genetic
Resources for Food and Agriculture (ITPGR) aimsupport this global
exchange with the Multilateral System of Access d&whefit-Sharing
(FAO, 2001), which establishes a list of major cropnd forages —
including the potafS — which are freely accessible to member countries
under a standard material transfer agreement.

It is in this spirit that CIP director Dr. Andersaees the job of the
institute as to “produce global public goods thal wontribute to the

alleviation of hunger and poverty (...) and sharelibeefits of the genetic
resources that we conserve” (Anderson, 2003). Timapy beneficiaries

of this sharing she cites are the broader reseaimunity, the national
agricultural research systems, and the farmersfamiing communities.

A complicating factor in this mission, however,tihat CIP is based in a
country that does not univocally support it.

8 http://www.cgiar.org/who/index.html [Accessed Asg@008].
8 http://www.cgiar.org/who/index.html [Accessed Asg@008].
8 With the exemption of one species, Smanum phureja
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Peru and the fight against biopiracy

In contrast to the sharing rationale of CIP and FEA®@ru is primarily

interested in the control and protection of itsnplgenetic resources in
order to reap their benefits. Indeed, Peru andnkeghbors in the Andes
established the Andean Community which designecCtnamon Regime
on Access to Genetic Resources for just this perposl996. Creating a
legal framework for the collection of genetic resms in the Andean
Region, the Common Regime states that the Andeam@Cmity Member

Countries “exercise sovereignty over their genetgources and their by-
products and consequently determine the conditionsccess to them”
aiming to ensure a “just and equitable participaiio the benefits of the
access” (Andean Community, 1996, Articles 5 & 11).

The central idea is that Peru has much to gain ftergenetic resources,
the region being a ‘centre of origin’ for many plaand animal species,
including the potato, tomato, coca and alpaca. Rosell of the National
Council of the Environment, the agency responsible ABS in Peru,
expresses the Peruvian argument thus:

If you want to develop an invention and you arengssomebody
else’'s screws you pay for the screws, [so] if yae asing
somebody else’s genetic resources why don’t youfgayhem?
(personal communication, 2007)

When biological resources or related traditionabwledge is taken and
commercialized without permission one often speaatk®iopiracy’. For
some policymakers in Peru, CIP’s genebank collastioould be “one of
the main sources of ‘leakage’ of genetic materi@&3rrea, 2003, p. 804).
CIP has indeed been faced with accusations of faiopi— in respect of
which, states a communication officer at CIP, “wavd to answer
guestions on the centre’s policies and activities a regular basis”
(personal communication, 200%).

8 E.g. questions were raised when traditional Paruvarieties of Yacon from the CIP
genebank ended up in Japan, where new commerciatiga were being developed
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A different outlook on genetic resour ces

Another group in Peru that follows the sharing antlecting activities of

CIP with a critical eye are the farming and indiges communities in the
Andes. Potato crops have been cultivated here twerthan 8000 years,
with some 5000 varieties currently being grotn.The natural

characteristics of these potatoes are stronglywaeen with the cultural

and spiritual life of the Andean communities. SeVvamitiatives aiming to

protect and sustain this natural and cultural dikgrhave recently been
set up, including the Indigenous Coalition AgaiBgipiracy in the Andes,
a Peruvian coalition that made the news in 200&r af¢nding a letter to
the multinational Syngenta protesting against igept on a genetic
method that could be used to stop potatoes fromousipg unless a
chemical was applied. The letter expressed condlatsthis ‘terminator

technology’ threatened the region's biodiversityltural traditions and
food security. Furthermore, it stated that:

We feel greatly disrespected by corporations [whibly making a
single genetic alteration to a plant, claim privatenership to it as
their invention, despite the fact that these plaarts the result of
thousands of years of careful selection and bregtinindigenous
peoples and local communities around the wqil&ED, 2007)

The fight against biopiracy and call for benefiaghg of the Andean
communities is different from that of Peru as antoy however. These
communities want to make their own rules, accordtheir worldviews
and traditions, and resisting against all outsidiyuding forces. To many
Andean communities the Peruvian State is just @amathe of these forces,
along with the international genebanks that comeéake their “genetic
heritage” without giving anything in return (Argud® & Pimbert, 2005,
p. 10). According to Dr. Argumedo, associate doecf the Association
for Nature and Sustainable Development (ANDES), tia¢ional and
international ABS regulatory system “reduces alhdls into genes and

(ETC Group, 2001; GRAIN, 2001). In this case inspired that CIP had transferred the
material at the request of the Peruvian MinistnAgficulture.
87 http://www.potato2008.org/en/index.html [Accesgadyust 2008].
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commercial commodities that then can be traded’iclvinas nothing in
common with the way indigenous communities mandugger ttand and
resources:

When you don’t take into consideration how locadgle perceive
the resources, the way they understand the soecanes and
seeds, you just impose a new paradigm that wily @@rve the
interests of research organizations and corporatiofpersonal
communication, 2007)

Competing interests

So what does — should — CIP do in response tordéigi®nal/national and
local opposition to its mission to collect and ghgenetic resources in the
name of the common good? In general, the publiearet sector is far
from positive about the current ABS climate anddrio stay away from it.
A recent, CBD-linked, report states that “Researxhie both academia
and industry express significant concern aboun#gative impact ABS is
having upon basic science and upon traditions ust tand collaboration
among scientists” (Laird & Wynberg, 2008, p. 12B).the report, one
researcher argues that “both academic researchdre@mpanies today
are reluctant to access genetic resources oveigetesar of *...becoming
part of a very dangerous socio-political environimanwvhich anyone can
claim they are biopirates at any time™ (idem, 22L The report also
acknowledges that many academic researchers daaket the CBD
seriously, “and while paying lip service prefer practice to ‘ask
forgiveness rather than ask permission.” Some lseaéw obligations as
too burdensome and expensive in time and fundshiicp. 124).

Indeed, the current situation is far from satisfyimhe global exchange of
plant genetic resources has decreased dramatsiadlg the ratification of
the CBD®® In Peru, the acquisition of new genetic resoutessentially

8 CGIAR’s annual admissions, for example, average&R%or the five calendar years
prior to the CBD, a figure which dropped to jusB856 1997, with the drop in the number
of collection missions being even sharper (Falcoroler, 2002).
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came to a halt in 1994, primarily as a result & tonflicting natures of
the international, regional and national laws” (&rgbn, 2003). Despite
the fact that Peru has ratified the ITPGR, whichuith ease the way for
the collection and exchange of the potato resountes still unclear
exactly which national regulations apply (Corre@02 Ruiz, 2003%° In
such a “policy vacuum (...) it is easy for anxietydasuspicion to
proliferate”, confirm Rosenthal and Katz (RosentBalKatz, 2004, p.
463). They conclude, however, that researchersldhveork to overcome
this situation and develop effective collaboration:

The research community needs to demonstrate timiMbrk can
be done in a flexible and accommodating manner tbabgnizes
the environmental and socioeconomic context in kvhicese
organisms exist, or we will lose access to thentheanear term
through politics, and eventually through extinctigRosenthal &
Katz, 2004, p. 465)

New ways of sharing for the publicinterest

CIP and the broader public research community feavesponsibility to
work towards a solution of the present situatioresghfears about the
misuse and disagreements about the sharing orcpiooteof genetic
material are rife. A first step towards a solutisrior research institutes to

8 For example: The Dutch gene bank CGN, part of Wgen UR, organized an
expedition collecting wild potato varieties in PémuL999 — i.e. after the CBD and the
Andean Regime on Access to Genetic Resources caméice and before the ITPGR.
The expedition was organized together with CIP Rbeuvian National Institute of
Agrarian Research, and the National Research Suppagram 6 of the US, and
permission was granted by the Peruvian Ministrgficulture. Agreed was that all four
partners would receive the same seed accessiotise And of the expedition, however, a
conflict had arisen between the Peruvian MinistokAgriculture and the Environment
about the export permission of the collected makeiue to the legal uncertainty this
caused, CGN and its US partner decided to leavedhetry without the collected seeds,
which were left behind. Now, almost 10 years latte®, director of CGN Dr. Visser is still
trying to get the accessions to the NetherlandgictSPeru has ratified the Multilateral
System of the FAO Treaty, which includes the pqtttis should be legally possible but
the practical circumstances are still uncertairgrgonal communication, 2008).
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listen and be open to the opinions of the stakedrelthey are working
with, or for. Since the mission of CIP is to suppdeveloping countries
and their farming communities, it would make nosseto simply ignore
or dismiss their views. A second step, then, wdndldo reassess the exact
meaning of CIP’s tradition of sharing genetic mialein the name of the
public good, because it has become clear that tbe, finternational
exchange of resources that originated in the PanuAndes is not
necessarily considered to be in the best interéshe country or its
indigenous communities. And this is exactly whaP @las been doing in
recent years.

When, in 2004, Peru established the National AmtpBacy Commission

to develop “actions to identify, prevent and avais of biopiracy with

the aim of protecting the interests of the Perustate” (WIPO, 2005, p.
3), CIP became a member; it now helps the Comnmissiats technical

research. With respect to the protection of tradal knowledge and
potato resources of small farmers, CIP developedtalogue of native
potato varieties grown by eight farming communiiieshe Huancavelica
region. CIP and the communities, in collaboratiathvihe Peruvian patent
office, collected botanical information and traglital knowledge about the
varieties, together with details about their gemptake-up and portraits of
the families that grow them (CIP & FEDECH, 2006)xcAarding to one

person involved, this initiative has several impattbenefits, since it is a
tool “to hold onto the knowledge, to protect theellectual property of

farmers, and to raise self-esteem of the involvamraunities: they now
manage their own databases” (personal communic&@iv).

Another example is the 2005 Repatriation Agreenteatt CIP signed with
the Potato Park, a centre of origin of potato digr co-founded by
ANDES and managed by six Quechua communities, wdnitis to protect
the “collective bio-cultural heritage” of Andeanrsmunities, by building
upon the practices and traditions of the commusitlreemselves within
their natural environment (Argumedo & Pimbert, 200bhe Agreement
announces the repatriation of traditional potatsiet@s in the CIP
genebank back to the indigenous communities of Bwtato Park.
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Furthermore, it establishes a collaborative effortonserve, monitor and
develop agricultural biodiversity by linking the-&itu conservation at the
Potato Park with the ex-situ conservation practiodsCIP. In the

Agreement, CIP recognizes the customary rights essponsibilities

through which the indigenous communities manager tlkend and

resources, in line with which the centre aims tos@e that genetic
resources and knowledge remain under the custodigeotommunities
and do not become subject to intellectual propedkts in any form.”

(GRAIN, 2005)%°

These examples show that CIP is well aware of #grgety of perspectives
on the sharing and protection of genetic matertlrespects these
perspectives and tries, where possible, to helpRerivian state and
farming communities protect their resources agaimstuse. Furthermore,
it continues to find new ways of sharing for thélwigood — i.e. ways of
sharing that suit its environment: the centre wotgether with the
Peruvian government and patent office and shardsthem its technical
expertise, and it collaborates with farming comntigaiand provides them
with different products, knowledge and genetic weses. Of course, the
centre still aims to collect new potato varietiesd afacilitate their
international exchange for the sake of food segubitit it does so within
the limits set by its host country and the commasiit intends to support.
Thus does CIP build a relation wiist — of the type that might well be a

% At present, CIP and most other CGIAR centers ct@msntellectual property issues
mainly a defensive necessity. On the issue themiref CIP states: “Our primary
objective here is to protect the physical and imfation assets that have been developed
as global public goods and guarantee that theyiremahe public domain” (Anderson,
2003) But according to the conclusions of a CGIAfRS8ce Council report, this
approach no longer suffices. “In order to respanthé increasing needs for IPR
guidelines, tools and services, the CGIAR shouleingithen its overall capacity in these
areas [...] Inaction is no longer an option.” (CGI&Rience Council, 2006, p. 8). It still
has to be seen what IP policy the CGIAR centersewiéntually adopt and what
consequences this will have for CIP’s agreemertt tié Potato Park. For reasons of
clarity and scope this debate on IPRs within thé AFG and on ABS issues at
Wageningen UR, have not been included in thislartic
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prerequisite to overcoming the present impassehe dollection and
exchange of plant genetic resources.

Protecting for the common
good?

So far, what has been described is a situationhiciwa public research
institute, whose mission it is to stimulate theefrexchange of potato
resources for the public interest, finds itselfaim environment that does
not support that same goal and instead has tovd#dalthe protection of

what stakeholders consider to be their geneticuress or heritage. The
opposite situation occurs when a public researstitiie aims to protect
certain genetic resources, knowledge and techredofgir the common

good, but with consequences that can go against dhjective — a

situation that will be analyzed in relation to tipetato research at
Wageningen University and Research Centre in theevlands.

Wageningen UR is a framework of cooperation betwaenniversity

(Wageningen University), a university of professibaeducation (Van Hall

Larenstein), and several specialized researchutesiorganized under the
umbrella of a non-profit, private institute (DLO trodation). This has
created a structure in which education is combingth fundamental,

policy-oriented and applied research. Together, timssion of

Wageningen UR is “to explore the potential of natto improve the

quality of life” (Wageningen UR, 2008, p. 4).

Public resear ch to support the private sector

An important reason for Wageningen UR to protectate resources is
that the institute aims to support the Dutch pevséctor — to assist it in
attaining “the most competitive position possibl@Vageningen UR,
2007, p. 21). The potato sector represents an tapopart of Dutch
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agriculture, with an export value of seed potataesth €300 million a
year and of starch potatoes and processed prodpcte €1.5 billion a
year (CSG & Wageningen UR, 2008, Presentation P&tiekema).
Indeed, the Netherlands has become the global maekeler in the
development of new potato varieties and the expbrtertified seed
potatoes, and has a large share in the export mafk@otatoes for
consumption and processing.

Mr. van Winden of the Dutch Ministry for Agricultey Nature and Food
Quality acknowledges that the Dutch government aitos “create
favourable preconditions for the sector” in order “help the Dutch
breeding sector to retain its leading position atapoes and other crops”
(van Winden, 2007). One precondition is to suppasearch and
innovation by funding public-private collaborativesearch projects. An
example is the Technological Top Institute Greemézies (TTI GG), an
institute led by the commercial partners whichglimse collaboration with
public institutes, notably Wageningen UR, has dislabd a strategic
research agenda to “develop and apply geneticrivdtion for the creation
of crops with improved performance and improvedligyfa®* Because the
main objective is “to convert knowledge developadhe program into
value for the Dutch economy” (TTI GG, 2005, p. liBjellectual property
protection plays an important role within this r@sd program. This
means, for example, that the public research partaee bound to
regulations on confidentiality over research resabd only allowed to
publish after the valorization of knowledge hasrbeensidered and, if
relevant, intellectual property protection applied(TTI GG, 2007).

Valorization strategies

According to Prof. Visser, head of Plant BreedingWwageningen UR,
these issues are well organized within the resganalect and the interests
of public researchers secured: Intellectual PrgpRights (IPRs) have
simply “become part of the game” in public researbersonal

% http://www.groenegenetica.nl/prol/general/stap&sabout [Accessed August 2008].
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communication, 2008). In fact, public funding orgaations are not only
supporting public-private partnerships, but are atsreasingly promoting
the application of IPRs in public research its€fganizations like the
Technology Foundation STW and the Netherlands Gewonmitiative
(NGI) — both part of the Netherlands Organization $cientific Research
(NWO) — aim to combine high quality research withgocial application,
a mission which has resulted in a strong focus alorization and an
important role for IP policies.

NGI funds the Centre for BioSystems Genomics (CB%@pther public-
private partnership in which Wageningen UR collabes with Dutch
industries (through the complete chain of potateetling and
processing). The Centre’s aims include unravelimg genetic code of
potato plants “to reduce the use of chemical peéstsc and improve
product quality for consumers and industry” (CBS(3J.). NGI has set
targets for the Centre at 25 patents, 20 licensd2aspin-off companies
by 2012 (Heselmans et al, 2008a). Thus NGI aimsgdo “[from]
knowledge to the market: from concept to product@npany”, in order
to “get the most out of genomic¥ Indeed, according to one valorization
officer, if a public researcher were to discovenew genetic trait that
stimulates resistance to an important disease uthligh before patenting,
the discovery might not be developed further, @elgi because it could
not be protected in the marketplace and investnrectgperated (personal
communication, 2007).

But Wageningen UR also has its own reasons to dpvah effective
valorization and IP policy. In order to “generai@ue from knowledge”
(Wageningen UR, 2008, p. 18), the institute hasabdished the
Wageningen Business Generator (WBG), to “identifyonpsing
opportunities and turn them into thriving busine$sé According to
Wageningen UR’s Dr. Louwaars, one reason for tisétute to invest in
intellectual property strategies is to generateaeixicome, especially since

92 http://www.genomics.nl/Valorisation.aspx [Accesgasyust 2008].
% www.whg.wur.nl [Accessed August 2008].

136



Plants, Genes and Justice Five

genomics and biotechnology research is extremgbgmrsive and funding
bodies hardly ever finance the total costs of a&aesh project. Other
reasons are to maintain a position at the frontierscience through
maximizing its own freedom to operate, and to remaitractive for

market parties and acquire research contracts arndegoships (CSG &
Wageningen UR, 2008, Presentation Dr. Louwaarspther words, an

extensive IP portfolio can both strengthen oneilg@aing position in the

market place and reduce the possibility of oneseaech agenda being
blocked by the intellectual property rights of athe

Uncertainties

We conclude that Wageningen UR aims to protectageresources and
research results in order to 1) support the ecocaliyiimportant potato
sector, 2) meet the terms of funding organizatiansl stimulate the
valorization of research outcomes, and 3) stremgiiseown financial and
strategic position so as to perform cutting-eddgense. All these reasons
are likely to support the public interest. Stillhete are several
uncertainties about whether the protection of nefeautcomes in public
scienceis the best way forward and whether this is, indefed, the
common good.

At the practical level, it is not an easy task gvelop an efficient and
profitable IP and valorization strategy. WageningdR now has to
establish effective methods of identifying and thgromoting

commercially promising innovations, including theegetiation of

corporate IP contracts. This is a process only d¢oated by the

disinterest in intellectual property issues of mamyblic researchers.
According to one researcher at Wageningen UR, ladteial property
iIssues are often very complex and fall completeitside the expertise of
most researchers, for which reason many considalindewith them a
trying business. (personal communication, 2007)otAer practical point
of uncertainty is a doubt about whether IPRs viillfact, generate much
income, especially when the costs of filing a patee known to be high.
One study shows that American universities receiwedaverage, only
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0.56% of total revenues from their patenting sgpten 2003 (Benkler,
2006, p. 340).

At the theoretical level, issues range from phifggoal questions about
the patentability of living matter (Marchant, 2008¢honmann, 1998) to
reflections on the possible incompatibilities betwethe call for
valorization and the traditions of disinterestednaad independence in
public science (Busch et al, 1991; Rhoten & Pow&d7; van den Belt,
Forthcoming). The biggest worry, however, is tHAR$ go against the
public interest because they can block accessstareh tools and results
and thereby hamper innovation instead of stimujatin(So et al, 2008;
Boettiger & Bennett, 2006; Heller & Eisenberg, 1R9&gricultural
research can be particularly vulnerable to thisabee much research is
“based on pre-existing plant material, and eacheimental improvement
now brings with it a number of IP and germplasmsta@ints that have
accumulated in the plant material” (Atkinson et2003, p. 174). The fear
is that developing countries especially will suffierm this.

Resear ch for development

This issue was the central theme of a one-day sympoat Wageningen
UR organized in the context of the Internationabiyef the Potato. The
symposium built upon a recent statement by Mr. Kiees, Minister for
Development Cooperation:

| would also urge Dutch universities and researadstitutes to
adopt institutional IP policies that take accounbtnonly of
valorisation of knowledge and incentives for resbars, but also
the importance of access to knowledge and freedoopérate for
development purposg¥&oenders, 2008, p. 7)

The key issue is twofold. On the one hand, an asmd focus on
valorization can steer public research towardsifatae research areas
like commercial farming — away, that is, from tlvlor no profit crops of
small farmers, especially in developing countr@s.the other hand, IPRs
can block access to biotechnologies and relatevlenlge, especially for
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parties that have no resources to negotiate andopaccess licenses and
patent royalties. During the Wageningen UR sympusiuCIP
biotechnology advisor Dr. Ghislain confirmed th& bentre experiences
severe difficulties with accessing IP-protected Wisdlge and
technologies:

The transfer of proprietary biotechnology from {vate sector
(...) has never been so difficult, not to say imgissi(...) the
public sector is still transferring proprietary teoology but with
increasing difficulties and restriction$CSG & Wageningen UR,
2008, Presentation Dr. Ghislain)

The rector of Wageningen UR, Prof. Kropff, agreetha symposium that
the institute has to take these issues into accbaenause it wants to
support the Millennium Development Goals — and thos make

knowledge and technology available for developiagntries — but it also
aims to generate income and spin-off companiesppyymg intellectual

property rights. A possible strategy in this resps®ne applied in 1996,
when researchers from Wageningen UR transferredatenp on a

molecular technology to modify cassava to a Dutchmgany through a
Humanitarian Use License that ensured the royadig-fuse of the
technology for food security goals and local usat, mot for the world

trade in starch (Heselmans et al, 2008b). One doaiplg factor here is
that Wageningen UR shares most of its intellechraperty with other

research partners, so “the question how to trartbi@r I[P and make it
available for developing countries is something tiva have to discuss
together with those partners” (CSG & Wageningen 2RB08, Panel
discussion Prof. Kropff).

New ways of protecting for the public interest

So, the main question is how public research uistst like Wageningen
UR can balance protection with sharing for the camrgood. Protecting
public research outcomes with still stronger anmhder IPRs is not likely
to be in the public interest, but neither is theeton of any form of IP
protection in public research. The real challengs in deciding on the
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optimum form and amount of IP protection in ordefgupport innovation
for the benefit of society” (Pompidou, 2007, p. 8jich is the ultimate
goal of IP regimes and the mission of most puldgearch institutes.

In order to reach that balance, according to thermational Expert Group
on Biotechnology, Innovation and Intellectual Pnap&IEGBIIP), public

research institutes need to turn away from two Itfaassumptions” that
currently characterize IP policies generally, namé&hat since some
intellectual property is good, more is better; aticht IP is about
controlling knowledge rather than sharing it” (IEE® 2008, p. 13).
Rather, IP protection should be seen for what it is

(...) acog in a large system of innovation that gsimesearchers,
universities, companies, government, non-governahent
organisations, patients and technology users togretb create,
improve, disseminate and use new practical knovdedgGBIIP,
2008, p. 13)

IEGBIIP pleads for a new era of intellectual prdapgsrotection, which
“stresses sharing and collaboration instead okamed protection, leading
not only to greater levels of innovation, but betiecess to new products
and services” (IEGBIIP, 2008, p. 8).

A first step towards such an era is to stop putlifigs on a pedestal, as if,
for example, the amount of patents acquired saysesong about the
success of a research project. Instead, fundingnizgtions and public
research institutes should look for ways of measgusguccess that relate
directly to their public missions, e.g. the numlmér partnerships and
research platforms in which the institute partitgsa the number of
trainees, or the scope of dissemination of reseaslits. From an ethical
perspective, public research projects should subelyjudged by their
success in enabling global access to their reseastlts for development
purposes.

A second step, of course, is to start formulatiRgpblicies that stimulate
collaboration and knowledge sharing for the benddit society.

140



Plants, Genes and Justice Five

Wageningen UR is now in the process of developingRa policy and
should look seriously at promising examples in tieigard. One such is
the white paper issued by a group of universitreshe US (California
Institute of Technology et al, 2007), which offeguidelines for
universities in formulating license agreements whté private sector that
facilitate the broad dissemination of universityageated technologiesmnd
allow the scientific community to conduct furtheesearch and
development of the licensed material. Another eXamip the Public
Intellectual Property Resource for Agriculture iative, which brings
together public sector intellectual property to malagricultural
technologies available to innovators around thddvtir

Wageningen UR has also built itself experiencénis tmatter, however, as
with the cassava license referred to above, thetmgueis whether and
how this strategy can be turned into general poliGiven that
Wageningen UR shares much of its IP with othengsrtecisions have to
be negotiated. A complicating factor in such negains, according to
Prof. Visser, is that “if you want to have a saythe I[P management of a
research project, you have to bring something t® ttble” (personal
communication, 2008). This means, for example, thatpublic partner
has to share in the costs of the research projetita IP strategy, which
can be financially problematic for cash-strappedligu institutions.
Wageningen UR should, therefore, initiate serioassaltation with its
research partners and the Dutch government andicpdbhding
organizations, in order to reflect on the desirgle of IPRs within public
research and work together towards new ways ofeptiog for the
common good.

Between sharing and protecting

Manifestly, the two public research institutes digmxl operate in a
complex environment in which different stakeholdersincluding the

% http://www.pipra.org/ [Accessed August 2008].
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institutes themselves — have diverging interestama opinions about the
sharing and protection of plant genetic resourcelated knowledge and
technologies. For public research institutes chéwgéh serving the public
interest, finding the right balance between shaang protection is no
easy task. In the case of CIP, we have an instittiteh is primarily
concerned with the global exchange of plant gemesources for the sake
of food security but situated in a country that sloet consider this
sharing rationale to be in its primary interest avitere concerns about
biopiracy are widespread. To simply reject the Fiaru position as
counterproductive because Peru is as dependentreigri plant genetic
resources as any other country would be to misgpthet. Mrs. Rosell
agrees that we all have benefited from the formiadition of free
exchange of plant genetic resources, but assatsttiere are some that
have benefited more” and now “we want some compgEmsdor the
contributions of Peru” (personal communication, 200t is not that the
benefits of sharing go unacknowledged, but rathat the benefits of
protecting may appear to be more substantial fans¢hing of perceived
historical injustices).

Self-interest

It is not only gene-rich countries and communitiest choose to protect
their genetic material in order to reap the besefdnd preclude
misappropriation. Industrialized countries, bioteclogy companies and
public research institutes set up IP policies faorilar reasons. The basic
rationale that underlies most decisions about sgant protecting is rather
simple: sharing carries more risk, is more insecueotection is a
defensive stance in which one holds on to and enfbg benefits from
what one has; sharing gives away the competitivardge of exclusive
access for the promise of benefits that are oftetirect and insecure,
because they depend on the actions of others, wdyoawen misuse or
misappropriate what is shared.

An example of the academic dimension of the defenstance can be
described with respect to the Potato Genome Semger€onsortium

142



Plants, Genes and Justice Five

(PGSC), coordinated by Wageningen UR. The Congortaims to
sequence the complete potato genome by the endifi b order to
“meet the world’s food needs in the futuréThe project is based on “an
open information policy where all data is intendedbe freely shared
between the partners and the scientific commurtitjae”®® In such
‘community resource’ projects, however, scientisight be data users or
data producers (or both). The former are interesta@pid access to all
data while the later can be reluctant to put themome sequences into an
open databasstraightaway fearing that others might use the data in
publications before the providers themselves haenable to publish and
take credit for their work (Foster & Sharp, 2007).

In 2003, the Wellcome Trust organized a meetingliszuss this issue,
which concluded that the “scientific community wikst be served if the
results (...) are made immediately available for fied unrestricted use,”
but continued by stating that “it is crucial thaetscientific community
recognizes and respects the important contributiade by the scientists”
(Wellcome Trust, 2003, p. 3), and going on to urgsource users to
acknowledge resource producers and cite data souMewertheless — and
importantly, |1 would suggest — the Trust does comih the additional

recommendation:

Resource producers should recognize that evereifrésource is
occasionally used in ways that violate normal stadd of
scientific etiquette, this is aecessary riskset against the
considerable benefits of immediate data rele@ééelicome Trust,
2003, p. 4, emphasis added)

Dareto share

In order to promote sharing as beneficial to thelewi community,
academics and the academic community are urgedki® the risks of
sharing. A recent CBD-linked report similarly recmends gene-rich

% http://www.potatogenome.net/ [Accessed August 2008
% http://www.potatogenome.net/ [Accessed August 2008
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countries and communities not to “sacrifice thealmable benefits of

scientific collaboration (...) out of fear that comtial research cannot be
adequately regulated or monitored” (Laird & Wynhe2§08, p. 130). In

this context, Safrin points out that developing rioes have repeatedly
maintained that they would “completely open up asc® raw genetic
material within their borders (...) if developed ctiegs would place

improved genetic material in the public domain”ft®a 2004, p. 672).

The overall message of these examples is thakestaomething extra to
share. The benefits and risks of sharing depentheractions of others,
like their willingness to reciprocate and potential misuse resources.
Sharing means vulnerability. But as the benefitstwring for the wider

community can be considerable, these risks and riamcges should

sometimes be set aside. For research institutesemmdssion it is to serve
the public interest, this is exactly what they dbdalo. Even while they are
continuously searching for the best balance betwebaring and

protecting plant resources, knowledge and techmedpghe contemporary
situation demands that research institutes recendiieir policies in order
to develop new ways of sharing — and protectingr-tlie common good.
In a time of hyperownership, public research inogts have a
responsibility to show that the current trend oflesure and protection of
genetic material and knowledge can be overcomeahpgito share.

Conclusion

CIP and Wageningen UR are situated in totally d#ffié environments,
but both interact with a range of stakeholders thatve strong and
diverging interests in respect of the sharing anmategtion of the plant
genetic resources, knowledge and technologiesntiutes work with.

While CIP aims to promote the sharing of potato efenresources
throughout the world for the sake of food securityageningen UR is
concerned with supporting the Dutch potato sec@dp. is also, however,
confronted with a society that is deeply ambivak@nbut the sharing goal
and where concerns for biopiracy proliferate, wWageningen UR has
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to ensure that its IP and valorization strategesot impede its research
for development goals. It is clear that public egsh institutes have a
difficult job in balancing their sharing/protectimglicies in order to cope
with the variety of interests involved.

This task is, furthermore, set against the curresituation of
hyperownership, in which countries, companies antligenous
communities alike fear for their resources and &mrotect them. Public
institutes like CIP and Wageningen UR thus havecdtlaborate with
stakeholders from the starting point of respectthgir protectionist
interests. In order to work towards new ways ofrapeg that support
both their direct environment and the global comityuiowever, these
and other public research institutes should pagnatin not to overly
protect their own resources. The negative dynarmofchyperownership
can only be overcome if all parties take reciprataps towards a more
open system (Safrin, 2004), but someone has tothekirst step. In order
to fulfill their mission and serve the common gogqayblic research
institutes should not hesitate to take that firspsand dare to share.
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Reconsidering intellectual
property policies in public
research: Start document &

report of a symposium??

" This chapter is written by Marianne HeselmansnBEe Jonge, Wietse Vroom, and
Niels Louwaars, and previously appeared as tworagpdocuments (Start document and
Report) on the website of the Centre for Societ@&omics, The Netherlands
(http://www.society-genomics.nl/publicaties.html).
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Start document: Sharing
biotechnology with developing
countries

Innovators often have to obtain scores of licerisefere they can
introduce their biotechnology product destined paor farmers.
The process costs a lot of time and money and woteguarantee
success. In this way Intellectual Property Rightsn cblock
innovation in developing countries. The questiom fublic

research institutes is how they can prevent theieliectual

property policy from hampering innovation in poauatries. The
most promising strategies so far are ‘humanitariaenses’ and
‘open source biotechnology’.

By 1995, the Papaya Ringspot Virus (PRSV) had anoasnpletely
devastated the papaya industry in Hawaii. Thusetlvests an enormous
need to introduce a disease-resistant papaya. fmesgenic papaya
developed by Cornell University in New York and HawJniversity had
already shown excellent resistance in field triatgy the Papaya
Administrative Committee (PAC) in Hawaii asked #merican law firm
Nixon Peabody to analyze the patent landscapenagdtiate licenses. At
least ten licenses seemed to be needed, and thdérlawencountered
serious problems, but eventually the negotiationsceeded. Nixon
Peabody and PAC were able to explain that the lereeficiaries were
small papaya growers, and where sympathy for tloevens was not
sufficient, the United States Department of Agricté (that created PAC)
was helpful. As the USDA is an important regulatagency, the licensors
wanted to remain in the USDA’s good books so asgvimd jeopardizing
approvals for their own projects. All license agnemts were completed
by April 1998 and distribution of transgenic papageds started in May
1998 (Goldman, 2007).
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Access becomes mor e difficult

This case, extensively described in the IP HandboloBest Practices
(www.iphandbook.org — free access), demonstrates dhfficult it has

become to introduce a ‘small’ crop developed usingodern

biotechnology. But in this ‘best practice’ at leashe negotiators
succeeded. This was due to a number of factors: Papaya
Administrative Committee had enough money to pasested law firm,

they received assistance from the influential US2Ad this papaya,
developed in 1992, has fewer IPR’s than more récedéveloped

transgenic varieties. In many other cases - ratedgribed in the literature
- the negotiators did not succeed, or didn't evtart slue to lack of money,
legal expertise and time.

As biotechnology becomes more complex, the numb#éPR’s - and the
risks of infringing them - increases. A cursory rebaof plant-related
utility patents shows that patents filed under timeted States Patent and
Trademark Office (USPT) plant classification havereased steadily
from 5 in 1981 to 777 in 2006 (Yancey & Stewart02p About 45
patents and 6 material transfer agreements al@associated with the
famous vitamin A enriched Golden Rice. These pateme owned by
approximately 30 companies and public institutiohsother example is
the International Vaccine Institute in Seoul, dedoto bringing vaccines
to the poor. It makes use of at least six disttechnology fields for the
plant-derived vaccines they produce: engineeringamatigens, antigen
production and accumulation in plants, geneticdf@amation of plants,
selectable marker systems (for the identificatiérplant cells that have
successfully taken up the DNA), transcription regoly elements (to
ensure that the introduced genes are expressedams) sub-cellular
targeting systems and bioprocess engineering fotragion and
processing. All these areas are protected by safneatents, confidential
information agreements, and material transfer agees.

Access to IPR is not only a problem for transgesrmps. Conventional
plant breeders are also increasingly making useadécular technologies.
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Both these (enabling) technologies and the databasth (genomic)
information are often protected.

Two problemsfor the creators of products

The increasingly complex patent landscape hasolédd major problems
for the creators of products for neglected markdtse first is the

expensive process of analyzing the IPR landscapeivpatents and other
agreements do they need licenses for, and whattherechances of
obtaining them? In many cases, searching for aethwotology patent has
become an inexplicably frustrating process. Thexeno streamlined,
universal approach for searching for patents féédhe various patent
offices. The three main repositories of Englishglaage filings — the
European Patent Office (EPO), the US Patent andlefmark Office

(USPTO) and the World Trade Intellectual Propertgddization’s Patent
Cooperation Treaty — offer databases with onlirsgcetools that all work
differently, even displaying different results. Toake it worse, each
patent of interest must be downloaded and printesl mage at a time —
even though it may be 100 pages long, and althgagénts and patent
applications are disclosed, license agreements aiten not. As

researchers from the University of Tennessee cdeclin Nature

Biotechnology of November 2007: “Add to the mix ele$ive patenting, a
complex classification system and a lack of infaiioraavailable on the
license status of certain technologies, and it =0 difficult to know

what privately developed technologies are availalidee use by

researchers” (Yancey & Stewart, 2007).

An even more serious problem is obtaining all Isenfree, or for a price
that the innovator can afford. In the case of tlasveiian papaya, Michael
Goldman from Nixon Peabody describes the bottlesietkll licensors
were sympathetic to the need to introduce a transgedisease-resistant
papaya in Hawaii”, he writes. “However, each hasl awn strategic
interest, which needed to be protected” (Goldma)72 Most public
institutions did not, at that time, have an ingitnal policy of, or
experience with, licensing out and were reluctanroceed with setting a
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corporate-wide strategy based on a license forrg senall crop. Some
were concerned that the deal with the Papaya Aditnative Committee
would dictate the terms for future licenses on mianportant crops. In
addition, when the licensors saw that large, webwn fruit packing

companies were members of PAC, questions werelysaaled as to who
was being aided by the licensors. So PAC had tdagxp lot about the
papaya industry. What made the negotiations mdfiewdt was that many
of the individuals working on business developnfenthe licensors were
very busy, and did not have much time for such allsorop with its

potentially small economic return.

Dilemma for publicinstitutes

The universities and the National Agricultural Resé Institutes (NARS)

are now confronted with a dilemma. Researchersse &l the South —
have been increasingly stimulated to protect tk@owledge. With a

stricter patent policy, financers hope to recoupitivestment in research,
and stimulate private-public cooperation and ‘vialation’. For instance,

the Netherlands Ministry of Education, Science &hdture wants to

stimulate patents on universities with a new measugsearchers will

receive a part of the return from their own patdotgrivate use, in order
to keep top quality scientists in the public secédso the private sector —
increasingly collaborating with universities — tertd lean toward stronger
Intellectual Property protection (The World Bank(0B).

However, public institutions also want to assistop@ountries. The
Wageningen University and Research Centre’s 20aQD-Ztrategic Plan
states that they want to “both strengthen inteomatdi cooperation in the
field of research and education, and take a mormuse look at the
possible international applications of existing Whexdge” (Wageningen
UR, 2007). So on the one side researchers havetecp their knowledge,
and on the other they have to share their knowledgesupport of
development goals. This issue was recently puthenagenda by the
Netherlands Minister of Development Cooperationit Bevenders, at the
‘Knowledge on the Move Conference’ in The Hague 28 February
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(2008). This ministry is a strong proponent of sh@arknowledge. “In

relation to developing countries, access to knogded more important
than possession of knowledge”, Koenders statedwbleld also “urge

Dutch universities and research institutes to aduwgittutional IP policies

that take account not only of valorisation of knetlge and incentives for
researchers, but also the importance of accesedwl&dge and freedom
to operate for development purposes” (Koenders8R0bhe EU is also
paying attention to this problem. A workshop at theernational Rice

Research Institute (IRRI) this year — sponsoredhigyEU — will address
the issue that formal intellectual property righbgection may impede the
transfer of advanced technologies from EU publgeagch to developing
countries.

Adapting the patent policy

So there may be several reasons for public reséastitutes to reconsider
their own intellectual property policy, but whatncéhey do to prevent
developmental goals from being hampered by thigcypoln the United
States, each of the top four public recipients @.Upatents in 2004 states
‘public benefit’ as an explicit goal in its patgmblicy. For instance, the
California Institute of Technology (135 patents) Harmulated it thus:
“(...) If there are innovations or discoveries thasult in the filing of
patent applications and the acquisition of patethis,Institute intends to
serve the public interest by prudent and apprapedfiorts to transfer the
technology to those who will facilitate public us&” And the
Massachusetts Institute of Technology (132 patemtggs: “(...) It is in
the context of public service that M.I.T. suppaefforts directed toward

bringing the fruits of M.1.T research to public used benefit®®

Such general policy statements are needed to ddaptsual Intellectual
Property strategy in an institute, but they do piaivide insight into the
management of a specific project. When a Dutch ipyrlvate

% See http://www.ogc.caltech.edu/Patent_Policy.hwcgssed March 2008].
% See http://web.mit.edu/tlo/www/community/guide#nhfAccessed March 2008].
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consortium starts breeding a Phytophthora resigtatdto, or when an
international consortium starts sequencing the m@n&dow can these
consortiums formulate an IP strategy that doesmhper the development
of crops for neglected markets? Out of the intéomal debates in the past
twenty years, two concrete strategies have emerdg@tmanitarian
Licenses and Open Source Biotechnology. Neitheowphfringes current
IPR law, have been practiced, and are being degdlfp biotechnology.

Humanitarian Licences

Humanitarian Use Licenses (HULs) have always bemm @f IPR law.
Governments are even allowed to force HULs, whety think a specific
patent blocks a public goal, but they seldom use right. According to
Wikipedia, Humanitarian Use Licenses “set the cbods for the
provision of access to innovations for people irch@®n a royalty-free
basis or at lower costs.”

Universities offer several examples of humanitari@Bnmanagement. In
1996, the Wageningen University has transferredtan (on a molecular
technology to modify cassava) to the Dutch compaugbe. However,

the university has ensured that the cassava temyyohn be used royalty
free for food security goals and local use, but footthe world trade in

starch. The Cornell University has transferrediitg-spot-virus-resistant
papaya to Haiti and Thailand. And the most citednegle is Golden Rice.
The inventors of the technology (University of fBuaig) licensed their
invention related to golden rice to Greenovationbiatech spinout

company, owned by the inventors themselves. Gresimov then

exclusively licensed its Golden-Rice-related padntAstraZeneca (now
Syngenta). However, in the licensing arrangemeathumanitarian-use
clause was used to commit the inventors to dondtieg technology to

the poor. The arrangement allows for the grantihiicenses to any bona
fide research organization for the development ofdén Rice. The rice
can be used royalty free and allows farmers to aprto US $10,000 per
year from its sale. Higher sales would require fmsnto acquire a
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commercial license from Syngenta. Other compan@sliig Golden-
Rice-related patents also agreed to the same @maerg™>°

Multinationals have already shown willingness tgreent markets - they
facilitate access to some of their technologiegaar countries. Examples
include not only Golden Rice, but also the sucegssfmmercialization

of the transgenic, insect-resistant hybrid eggplant the transgenic,
disease-resistant groundnut in India. Both are ampbrops, developed
with royalty-free licensed technology from Monsanho the case of the
groundnut story, an agreement was penned for nolusxe licensing of

the so-called Coat Protein technology. The licersgesfree of royalties
and upfront payments to public institutions plamgnito develop the

varietal groundnut, but they include upfront paytseand royalties for
companies planning to develop hybrid groundnutivans.

High transaction costs

Companies can win greater esteem from the public abgepting

humanitarian licenses and, in some cases they apgmear to use
humanitarian licenses to open up a new marketexample by including
specific obligations in the license. Hence humaiatalicenses may also
be favorable for the donator. However, humanitatie@nses alone will
probably not provide a solution for the long terbecause of the high
transaction cost involved with the need to arrasgemany different
licenses for an individual project. The marketlieady responding to this
problem. Several initiatives aim at supporting temlbgy transfer and
lowering transaction costs for the creators of paomers biotechnology
products. For example, the International Servicetf@ Acquisition of

Agri-biotech Applications (ISAAA) and, more recentlthe African

Agricultural Technology Foundation (AATF) have bdiken established
to provide a broker role between technology userd providers. The
ISAAA - financed by companies, foundations andegomental institutes
- has brokered several transfers, including taestier of local varieties of

190 see http://www.goldenrice.org/ [Accessed Marchg]00
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potato from Monsanto to Mexico, as well as the gfars of ring-spot

virus resistant papaya from Monsanto and the ddlaipening papaya
from Syngenta - both in Southeast Asia. Howeveithaethe goodwill of

the multinationals, nor the mediation by such org@ions can provide a
structural solution. These broker organizations iddeed reduce the
transaction costs for the creators of products diatepoor farmers, but
barely reduce the total transactions costs.

Formats for humanitarian licenses

Transaction costs may be reduced by services dabigm help steer
clients to information and access to patented t&ogy, some of which
are for free. For instance, PatentMonkey (www.pat@mkey.com) offers
free database searching, only charging fees foeegtensive services.
There are several non-profit organizations thatcisfiee in helping

underserved communities in the developing worlde T®oalition for

Patent Fairness (www.patentfairness.org) is an@byogroup working to
reform innovation-stifling practices and addrestepalitigation issues.

Public institutes could lower transaction costsdagepting a format for
humanitarian licenses that could serve as a stdndall cases. Consortia
of research institutes could develop a clause enctimsortium agreement
that automatically grants a humanitarian licensaltaisers of a certain
category in a similar manner as the ‘Golden Riagitact. Such a clause
has been developed by the participants of the @&oer Challenge
Programme, a program of the Consultative Group boterhational
Agricultural Research (CGIAR). The partners in fhisgram collectively
work to use genomic techniques to increase thesathkty of genebank
collections and to improve crop productivity in dght-prone
environments (Barry & Louwaars, 2005).
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Open sour ce biotechnology

Another solution may be open databanks and poolbiaiechnologies
made freely available for humanitarian use. Datkbamould list

technologies, identify the owners and provide infation on the specific
licensing terms for each listed technology, inahgdiype of license, field
of use and the intended beneficiaries for the digkeotechnology. One of
the organizations working on this is the PubliciBeintellectual Property
Resource for Agriculture (PIPRA), based in the U8is organization,
funded by the Rockefeller and McKnight Foundatiorggntifies and

develops approaches for encouraging technology gessato adopt
humanitarian licensing models, and helps its membghrough 40

institutes in the North and the South) access rgpewtural technologies
(Atkinson et al, 2003). PIPRA analyzes the membds’policy (on

request), gives IP management workshops and hasthgaeleased the
“IP Handbook of best cases”. The initiative alseaives the development
of a database to pool the IP assets (patents ammhsks) of the
participants:**

The public plant biotechnology institute CAMBIA lgak in Australia
(www.cambia.org) develops technology for its owrepechnology bank,
named BIOS. The technology has been patented,sbfre¢ under the
terms of the group’s “Biological Open Source LicehdAnyone using the
technology has to contribute the improvements theke to the core
toolkit — a model similar to the general publicelse used in open-source
software. The CAMBIA technology includes a versiointhe important
GUS technology, called GUSPLUS, and Transbacteigiwhypasses the
established and heavily patented transformatiorrga® for transferring
genes into plant$?

A second, more recent initiative (in an even nelranch of technology)
is the open bank of the BioBricks Foundation. TheBBicks Foundation
is a not-for-profit organization founded by ‘synticebiologists’ from

191 See http://www.pipra.org/ [Accessed March 2008].
192 5ee http://www.cambia.org/ [Accessed March 2008].
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MIT, Harvard, and the University of California. Bhifoundation
encourages the “development and responsible usecbhologies based
on BioBrick™ standard DNA parts that encode basioloical
functions”. Everyone is invited to use the free DNAquences, and to
collaborate in building this bank. To stimulate tmapation, the
foundation organizes an annual competition for etideams, called the
International Genetically Engineered Machine cortipet (Igem). Each
university team is obliged to put the DNA partsytheve used for the
Ilgem competition into the open sour2.

Arethe publicinstitutesreally confronted with a dilemma?

Studying these initiatives, a second question nragrge: are the public
institutes really confronted with a dilemma? Thesdaation for the

Advancement of Science (AASS) in the United Statescipates that at
least some types of humanitarian IP strategieshawie little or no impact
on licensing revenues for the technology creat@.Amanda Brewster
from the AAAS put forward in the IP Handbook, “Whet that will be the

case may depend on whether humanitarian licenstiggrbes commonly
practiced and accepted” (Brewster et al, 2007). Sdmee will probably be
true for collaborating with open databanks. Wheont®dical scientists
Harold Varmus, Patrick Brown and Michael Eisen fautvard their idea

of high quality, free PL0oS journals in 2000 maniertists were skeptical,
but since the start in 2003, an increasing numb&radling scientists have
started to publish in a PLoS journal. Now, a pudilan in a PLoS journal
has almost the same impact-factor for a reseammhpgas a publication in
Science or Nature.

103 See http://bbf.openwetware.org/ [Accessed Mard8R0
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Figure 1: Conference Program

10:00 — 10:15
10:15-10:45
10:45-11:15
11:45-12:15
12:15-12:45
14:00 — 14:30
14:30 — 15:00
15:30 - 16:00
16:00 - 17:00

Chair: Julian Kinderlerer (TU Delft)
Defining the problem and setting the scene

Prof. Julian Kinderlerer Welcome (TU Delft)

Dr. Henk van den Belt Defining the problem: How has
intellectual property protection in biotechnology evolved?
(Wageningen UR)

Dr. Marc Ghislain Defining the problem: The case of
international potato research for development countries
(International Potato Centre, Peru)

Dr. Niels Louwaars Developments in institutional IP
policy: the case of plant sciences (Centre for Genetic
Resources; Wageningen International)

Dr. Ard Cools Developments in institutional IP policy:
The case of the Dutch Technology Foundation (Dutch
Research Council; STW-NWO)

Current practice and pathways to possible solutions

Prof. Willem Stiekema Current practice: The case of
CBSG (Centre for Biosystems Genomics)

Prof. Steve Hughes Possible solutions: Open-source
biotechnology (CAMBIA; Egenis centre for Genomics in
Society)

Dr. Kyle Jensen Possible solutions: Public sector
Intellectual Property Resource for Agriculture (PIPRA)

Reflection on the problems and proposed solutions:
Panel discussion

Chair: Prof. Michiel Korthals (Applied Philosophy,
Wageningen UR)

Panel members: Prof. Martin Kropff (Rector, WUR), Dr.
Sjefke Allefs (Agrico Research), Geoff Tansey
(Consultant), Dr. Victoria Henson-Apollonio (CGIAR
CAS-IP)
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Report: Increasing access to
biotechnology results™®*

Formulating a general patent policy that satisfakstakeholders
will not be easy for Wageningen University and Rege Centre

(WUR) and other public institutes. The differerterasts at stake
within the organizations were very clearly appareat the

workshop ‘Reconsidering Intellectual Property Pmg in Public

Research’, held on 11 April (2008) in Wageningeme Tollowing

is a report of the main discussions and findingthefworkshop.

Intellectual property protection is caught in betwethe need for
valorization of research outcomes, and the wideilahiity of these
outcomes. For example, biotechnologists regardhpates a crucial tool in
acquiring research contracts. Added to that, tleyhelp safeguard a top
position in research rankings and may boost incodsng patents as
‘currency’ — to remain attractive for market pastieis a worldwide trend,
and it is very difficult not to go along with itebause research funding
bodies including the Dutch government organizatisnsh as STW and
NWO currently promote patenting of research restts instance, those
funding the Wageningen Centre For BioSystems Get®(@BSG) have
set a target of obtaining 25 patents, 20 licenseds2aspin-offs — all in the
coming five years.

However, as a public organization, Wageningen Usitie and Research
Centre has a mission to contribute to agricultutevelopment in poor
regions, and this goal may be hindered by the dgastving number of
patents. Rector Martin Kropff formulated the dileamuring the closing
debate: “The millennium goals are important for ey are part of our

194 This symposium has been funded by the Centredoie$/ and Genomics in The
Netherlands.
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strategy, and technology has to be available foelkd@ing countries. But
we also have to follow the current system of IH&, instance because we
want to generate spin-out companies.” While théoredid not yet have a
concrete answer, he promised that the existingyaglioup on Intellectual
Property Rights at WUR would take into account thecomes of this
symposium.

Liability: bottleneck for the patent holders

Research institutes devoted to poverty reductiateed face increasing
difficulties in obtaining the biotechnology they mia stated Marc
Ghislain, biotechnology advisor at the potato tnsti CIP in Mexico.

“Today”, he concluded in his speech, “the transtdr proprietary

(bio)technology from the private sector (...) hasarelbeen so difficult,

not to say impossible.” According to Ghislain, pabihstitutes are still

transferring proprietary technology, but are end¢exng increasing
difficulties. He gave the example of potatoes baedCIP using a parent
with engineered PLRV resistance (acquired in 1993iis technology
could not be provided to India due to lack of resgfrom the technology
holder. A second example concerned a Bt gene ambsfor insect

resistance; the company has refused to provide dbisstruct due to
liability and reputation risks.

In the last decade, it has become more difficulolbtain (humanitarian)
licenses, and liability of the patent holder is ajon cause at present. The
patent holder cannot fully control what happendwits genes or enabling
technology, and he fears brand name damage inafeeaf misuse or bad
product performance. What makes this worse is #tabrding to the
Cartagena protocol on Biosafety, the patent haklkkely to be liable for
financial claims in case of damage caused by temsdechnology.

In addition, the patent-holder may fear that licegdo several institutions
in the South decreases the patents’ value andngiapa negotiations with
commercial partners. The requesting institutes nofteave weak
infrastructure and weak funding, and they lack exge on Intellectual
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Property issues which worsens their credibility.dad to that, many
public institutes devoted to poverty reduction lacklear definition of the
end-product(s) that they want to produce, and tin@y not be able to
guarantee that only resource-poor farmers will cemunalize the
products. It is therefore clear that institutesated to poverty reduction,
including the CGIAR institutes, will have to elabte a clear patent and
R&D policy if they are to increase their credihyjlin the eyes of the patent
holders.

L owering the transaction costs

Nevertheless, Ghislain and some other professioatlthe workshop
expected that humanitarian licenses for these pgveduction-institutes
can at least partly solve the dilemma. Victoria stanApollonio, IP
advisor for the CGIAR institutes, asked why pubhstitutes shouldn’t
formulate a general policy that guarantees some afoa humanitarian
license or freedom to operate for these instititesd| patent negotiations.
This could be realized with clauses that preverduse. For instance, a
clause such as that used by the Wageningen Uriversithe cassava
project in 1996: the cassava technology can be tmgdty free for food
security goals and local use, but not for the warade in starch.
Similarly, CGIAR’s Generation Challenge Programnsesia consortium
agreement in which the use of humanitarian licehsssheen standardized
for all projects under the program. The advantdgaioh arrangements is
that they lower the transaction costs, which caa Begnificant hurdle for
humanitarian licenses. Wageningen UR is partyi®dbnsortium.

An alternative approach to lowering the transactosts for humanitarian
licenses was presented by Kyle Jensen of PIPRAe-Rublic sector
Intellectual Property Resource for Agriculture. RF is an IP
management office, started by the land-grant usittes in the USA,
which facilitates the transfer of technology to eleping countries.
PIPRA aims to pool the currently fragmented intgli@l property in the
public sector and making it easily available thioagdatabase. This way,
any person interested in a specific technologyeasily find out whether
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it is publicly available, and from which instituteé&hile many participants
agreed that this initiative is promising, Jenseknawledged that the
patent pool has had limited impact so far. PIPRA theerefore extended
its activities to Intellectual Property researchpacity building and the
creation of packages of available proprietary tebtigies that together
constitute a valuable asset for research in thehS@ug. transformable
vectors).

Geoff Tansey was, however, critical towards the acéy building

program within PIPRA. He questioned the role oklileictual property
protection in developing countries more fundaméntalhe Intellectual

Property system has been developed from a Westnspgctive, with
rules that suit Western countries. By accepting thternational patent
system (signing the TRIPS agreement), developingiti@s no longer
have the chance to copy technologies, which wasialrfior developed
countries in the past. Therefore, according to &gnsapacity building
can also be regarded as a way of promoting acoaptahthis Western
system.

Open sour ce for fundamental research

The social scientists presented many argumentaviouf of patent pools
and open source strategies, such as that of PIPRAGAMBIA in
Australia. Henk van den Belt from the Applied Pedphy Group at WUR
reminded the audience that we should not necegsakié for granted the
science ethos behind the current patenting stratégyl942, Robert
Merton defined the “ethos of science” then as “camism, universalism,
disinterestedness and organized scepticism” —lyothiferent from the
current ethos, in which biotechnologists are stated to file patents for
commercial reasons.

Van den Belt and other social scientists also ssiggeeconomic reasons
for adopting open source strategies: the prolifenabf patents upstream
(genes, DNA fragments, research tools) hindersviations downstream
(e.g. drugs, transgenic crops). Besides, the tcosacosts to obtain
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freedom to operate are very high, the patents ale mrofitable for the
biggest potential ‘blockbusters’, and they causeketaunder-investment
in public goods.

Steve Hughes, a social scientist from Exeter Usitgrpointed out how
disappointingly low the revenues are that Americaiversities receive
from their patenting strategy: only 0.56 % of th&tal revenues come
from licensing and royalties. He suggested thagmiatg no longer fits the
current ‘network’ character of genomics researctighly interconnected
network of dozens of research groups will be maoalpctive if there are
many soft ties rather than hard property rightse patenting system does
not mesh with the latest ideas about innovatiomeeit In the new
innovation strategies, all stakeholders (institodip professional and
individual, including farmers) ‘co-generate’ knowtge and innovation. In
such a learning and interactive network, patentsbeavery unproductive.

Some professionals at the meeting therefore prappsting all research
financed by public money in an open source dombliowever, most
participants were not convinced about the advastagesuch a general
policy. Farmers — also poor farmers — can benefimf patented
technology, for instance, because patents can Igtientocal business to
bring those technologies to the market. This is wigypotato institute CIP
in Peru — financed with public money — applieslifdellectual Property in
some cases. For innovation, it will be more imparta put the results of
fundamental research in an open source domaintktieaproducts and the
results of more applied technologies, accordingptme participants.

Access to non-patented technology

Kyle Jensen already noted that simply having a npapool is not
sufficient for transferring technology, and therefoPIPRA is getting
more involved in outreach activities such as cdpdouilding. Victoria
Henson Apollonio suggested to include also nonsatetechnologies in
the technology pools that PIPRA offers. “The pagdnipart of the
knowledge is relatively easy to find”, she saidutill other knowledge,
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and especially the knowledge that is importantléov-tech solutions, is
often not available.”

The access problem not only concerns the untraedalttech solutions,

but also the fact that scientific articles are wfesther untraceable or too
expensive to read (because they are published penskve journals).

Considering that, so far, most knowledge developigtin public research

institutions have not been patented, the lack aese must have other
causes than the patent policies alone. The reofdre Dutch universities

have recognized this broader access problem, sartdrivKropff, and they

will evaluate this point in the coming months.

A final point is that access to technology, matesad knowledge —
patented or free — is often not enough for inn@ratpd take place in poor
regions. For instance, breeders are free to useipdamaterial protected
with (only) plant breeders rights. However, bresdén developing

countries seldom use this material for further bieg. Institutes in the
South also need opportunities, funding and expeetiis be able to use
open-access knowledge and technology. This meatgtiblic institutes

have to do more than just adapt the current Irdield Property Policy:

they need to teach PhD students from the Soutlgbmhte in innovation
projects and participate in other ways in capabityding in the South.

Therefore, they must continue to invest money intid&outh research,
some professionals remarked.

Epilogue

In 2007, the European Patent Office (EPO) publishereport, called
“Scenarios for the future”. This report questions validity of the current
patent system for biological products, and illustsathe unclear impact of
patents in innovation. It also acknowledges theniBmant differences
between innovation in biological materials and stdal products, and
opens the door to a differentiated understandinghow a system for
intellectual property protection can serve bestouation (EPO, 2007).
Because the report comes from EPO, the statemenha&ae important
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consequences for the legal and policy environmentwhich public
research institutes such as Wageningen University Research Centre
(WUR) have to operate, and therefore for the probklehat have been
discussed in this workshop. The issues discussaa gfat public research
institutions in the North should carefully refleoh the role of public
funded research and the institutional settings hickvsuch research takes
place. Initiatives such as PIPRA and CAMBIA may yde some
guidance in this process. In addition, requiremeetsy research funding
organizations concerning valorization of reseamebdito be reassessed.

The workshop has emphasized the complexity of Eheldbate and the
various approaches that can be taken to increaséréedom to operate’
for researchers in developing countries. Overh#, conference has made
clear that the patent discussion needs to be placedwider context.
Liability issues, weak infrastructure and a lackcohtrol over production
processes at most public research institutes irstheh seriously weaken
their credibility in the eyes of patent holders lingy to provide
technologies via humanitarian licenses. High tramga costs and the
difficulty of finding useful technologies — bothteated and non-patented
- further complicate the access to technology. chsit became clear that
access to intellectual property is only a precoodifor a wider strategy in
which capacity building and institutional partnepskan truly contribute
to the development in the ‘South’.
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Seven

Valorizing science: Whose
values?10s

195 This chapter is written by Bram De Jonge & Nietailvaars and previously appeared
as a viewpoint article in the Science & Societyi&eon Convergence Research in
EMBO Reports2009,10: 535-539.
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Valorizing science: Whose
values?

Valorization — essentially, the creation of econowalue — has become
a new maxim of modern research, in particular feaa with a strong link
to technological development. This trend is a tesil the growing
influence of the market economy in public policyhieh has asserted that
public investments into science should generaternstthat benefit the
economy. Indeed, research managers are evaluateshsmngly on the
basis of various economic outputs — similar toltbaus-driven contracts
of financial managers — which can include the numdsed value of
patents and license contracts, the number and wdltesearch contracts,
and the number of publications. This growing emhas valorization
goes hand-in-hand with the concept of ‘the entempgi university’
(Williams, 2003).

The growing emphasis on intellectual property (Hhts as crucial
elements in the valorization trend, their exploitaf and the inevitable
secrecy that is required to protect them, clash tié traditional scientific
values of openness, transparency and the sharikmgpefledge. Moreover,
too strong a focus on exploiting the economic hiémnedf research
impinges on potential societal benefits, partidylahose that would
improve conditions for poorer communities or depatg countries. This
discussion, about the use of knowledge generategublic research, is
one of the tensions between science and sociatyissan important target
for convergence work to reconcile different viewdowever, as our
experience has shown, there are major challengesnieergence, notably
when stakeholders might not easily agree on thielgmoto be resolved.

The trend towards valorization remains strong. @tarsfor example, the
Netherlands Genomics Initiative (NGI), which wasab$ished in 2002 by
the Dutch Government “to get the best from genotaasl “to ensure that
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society and economy benefit from the breakthrougimabled by

genomics™% NGI sets ambitious goals for its research projestsch are

funded by the government to the value of €280 anilliin addition, NGI

expects to receive around €220 million in investtaeinom industry,

academia and research institutes between 2008 18. ZThe research
program has set itself a task of producing 370ntiea disclosures, 185
patent applications, 150 licenses, €45 millionnweistments from private
parties and 16 spin-offs’

In a similar manner, Wageningen University and Rede Centre

(Wageningen UR, the Netherlands) — comprised of &Wagyen

University, Van Hall Larenstein University of Pretonal Education and
several research institutes — considers itself & dmn enterprising
university promoting “science for impact” (Kropff &alwij, 2008), and

generating “value from knowledge” (Wageningen UBQ®). To this end,
Wageningen UR established the Wageningen Businessr&or (WBG)

with the intention to “identify promising opporttigs and turn them into
thriving businesses*®®

Such strategies bring science closer to societgt, raspond to the view
that scientific endeavor can no longer be separfited society because
science and society affect each other in many w@jyacKenzie &
Wajcman, 1985; McGinn, 1991). The trend towardsheaac valorization
can be seen as an extra dimension in this congnoiegration of science
and society. The primary idea behind it is that phigate sector is more
closely linked to society and its needs, and isefioee better suited to
making science work for society by creating newdpigis, services and
applications.

But, is this focus on economic indicators and pesgrthe optimal policy
for science to contribute to society? Moreover,itisgood for the
advancement of science itself? Bart Penders aralittwrs (Penders et al,

196 \www.genomics.nl [Accessed 21 February 2009].
197 http://www.genomics.nl/valorisation/ [Accessedfbruary 2009].
108 \www.whbg.wur.nl [Accessed 21 February 2009].
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2009) have argued in this Science & Society Settes$ the profound
changes that have taken place in the researchoanvemt since the 1960s
“raise the relevant question of how to shape theraction between
science and society”. The trend towards valoriratfeeds into this
interaction and must be subject to its reflection.

The focus of funding agencies and public reseanstituites on economic
benefits is the result of policies that began & 1880s. In particular, both
President Ronald Reagan’s administration in the USA Margaret

Thatcher’'s government in the UK markedly reduce8lipuexpenditure

and increased the influence of the private sectoalli areas of society,
including research. The protection of IP seemediatuoth for creating

effective linkages with the private sector and dioiversities to generate
income from research.

The Bayh—Dole Act in the USA, which was adoptedl80 and allows
universities and research institutes to econonyica¥ploit their IP , is
generally considered to mark the beginning of thlenzation of publicly
funded research; it “overturned the presumptiont thablicly funded
research could not be privately owned or exploitgdtipe, 2008). It even
managed to replace — or, at least, to weaken —b#sec maxim of the
manner in which science has advanced historic#llycording to the
philosopher Karl Popper (1902-1994), the advancénoérscience is
based on conjecture and refutation: new insightd #meories are
considered to be valid for as long as they havebeen proven wrong.
However, this approach only works in an ‘open dgtiwith guaranteed
access to information and research tools that abithvers to attempt to
confirm or refute scientific findings (Popper, 196%he increasing focus
on valorization through patents and licenses tleegbuts constraints on
the open access to, and use of, information, teapgrdizing Popper’s
views of scientific advance. In particular, a USI&®l Court decision in
2002 has since restricted the ‘research exemptwinich had previously
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allowed public research with no direct commerciahlgto circumvent
intellectual property right&>®

Moreover, the growing protection of the raw materiaf science —
knowledge, tools and genetic material — raisesddweger that research
and development might fall into an ‘anticommongtrahis term refers
to the “tragedy of the anticommons” (Heller & Eibeng, 1998), in which
too many entities have exclusive rights to a gikesource, with the effect
that this resource becomes underused. Exclusivesriop the form of
patents can hinder innovation, as innovators mfigia it too costly or
even impossible to use the knowledge or researdbriakthat they need
— a situation that would not serve the needs bieeiscience or society. A
related cause for concern is ongoing company mgrgérich are driven,
in part, by IP portfolio strategies. Mergers redtlee number of players in
the market and discourage newcomers, and the catien of power in
only a few hands makes it more difficult to acqulreenses on IP
protected technologies (Kloppenburg, 2004).

Conversely, it can be argued that ‘open sciencehcaserve the strategic
needs of modern societies. In this context, the N&i again act as an
example. The NGI is funded by the Dutch Governmehich decided to

invest the revenue it receives from the exploitatd natural gas reserves
in the ‘knowledge economy’. Under the traditionasearch model,

published knowledge is not bound by national barder any other

borders. However, a government that makes invessmensecure and

increase the prosperity of a nation will favor stgges that predominantly
benefit its economy and other players within itsdeos. As investments in
genomics and other biotechnologies are very caetsive, the focus on
IP protection and the involvement of the privatetse is therefore a

rational strategy.

So, should society be bothered about losing sonits atademic freedom
when, in return, it obtains significant funding farresearch environment

199 30hn Madey v. Duke University: 307 F.3d 1351 (Feid. 2002).
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that is specifically focused on supporting its emoic goals? A major
argument against such a deal is the fact that lhof aociety’s goals and
objectives are economic. In the context of the entrivalorization trend,
we might well wonder whether we are exchanging tta€itional ivory
tower built on the pretence of ‘pure’ science fdiogress constructed on
the foundations of market philosophy.

The traditional role of scientists — as researchens work to advance
science in order to serve the public good — i$ wtity much alive. At a

local and national level, this role might indeedncale with a country’s

economic goals, but the same might not be true glblaal level, where

‘science valorization’ has a different connotati@iobally, values do not
simply relate to national economic competitivenkess instead to global
societal objectives, notably the reduction of poyxehunger and child

mortality. The UN Millennium Development Goals (MBJzhave been
established to address these challenges and sageegpected to have a
crucial role in achieving the goals (Juma et a0®3'° Nations, as well as
organizations, have subscribed to the MDGs, and/eusities have

committed to contribute their knowledge, researcapacity and

technology through education, collaborative redeaand technology
transfer. How then, can the economic valorizatiow gublic—private

partnerships relate to supporting the MDGs angtae?

IP, in fact, has a crucial role in this regard. Thain goal of patents is to
promote investments in innovation by giving theawnator a time-limited

exclusive right to commercially exploit their inten. Second, patents
aim to promote technology transfer because theevaluIP tends to

increase with wider commercial use of the inventibne questions, then,
are how efficient are IP rights in promoting inntea for the poor, who

do not constitute an effective market; and to wéxdéent do they drive up
the transaction costs or even block technologystean especially for

commercially less interesting applications?

10 www.un.org/millenniumgoals/ [Accessed 21 Februz0g9.
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Molecular biology, for example, has both enormotse@mic and societal
potential. It can be used, for instance, to develgps suited to the needs
of farmers in developing countries or to producealitiaes and vaccines
to tackle diseases that predominantly affect ther.pélowever, the
products of molecular biology, genomics or bioteslbgy have so far
hardly benefited poorer countries and their citzbacause the technology
is primarily used to develop products that are egittoo expensive or
targeted to the particular needs of wealthy popriat (Fresco, 2003b;
Singer & Daar, 2001). Supporting one societal goaht therefore be to
the detriment of another societal objective. Marketchanisms might not
work well for non-commercial objectives, but unisiies are expected to
serve both at the same time. This dilemma was flated by the Dutch
minister for Development Cooperation who urged ‘@utiniversities and
research institutes to adopt institutional IP pelcthat take account not
only of valorisation of knowledge and incentives fesearchers, but also
the importance of access to knowledge and freedonoperate for
development purposes” (Koenders, 2008).

In response to this call, a conference was orgdrazr&Vageningen UR in
2008 under the title “Reconsidering intellectuadgerty policies in public
research — sharing the benefits of biotechnologyh wileveloping
countries” (Heselmans et al, 2008a). The meeting aeaorganized by the
Centre for Society and Genomics (CSG, the Nethéslawhich is funded
by the NGI to provide “insight into the relationphbetween society and
genomics, while at the same time stimulating theodjue between all
stakeholders involved™* The conference brought together participants
from fields as diverse as plant sciences, developstedies, research and
intellectual property management, the private semhlistry and civil
society. As such, it was an example of the ‘conercg work’ that the
CSG and its researchers try to practice. As Pdtgnsaier wrote in the
introduction to this Series, convergence work tse“joining of research
with dialogue, analysis with advice, different aeadc disciplines with
one another and with non-academic practices, amthumication with

1 \www.society-genomics.nl [Accessed 21 February 2009
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critique, in order to realize and balance the ®dty of various
stakeholders” (Stegmaier, 2009).

The conference took up this challenge by bringmggether presentations
from a broad range of perspectives on the topie:danging trends of
intellectual property management at Wageningen thR;perspective of
public funding organizations on the valorizationregearch outputs; the
limited freedom to operate as experienced by rebeas in developing
countries; current practices of [P management irblipgrivate
partnerships; and potential strategies to incré@séreedom to operate for
‘research and development’. Many issues and petispeccame to the
fore.

On the one hand, various attendants pointed ouirtbentives’ that push
universities towards economic valorization. Firdynding bodies

implement the valorization policies through inclrsi of economic
parameters in their contracts. Universities areeeég participate in large
programs such as the NGI for both academic anddiahreasons; the
sheer size of the program allows them to develog ase research
capacity in terms of equipment and human resouttas other funding
mechanisms would be unable to finance. By partizigain the NGI ,

however, universities have to comply with the ecomo indicators.

Second, universities also invest in economic va#tion for their own

purposes. For example, they apply not only for miateto generate
additional income, but also to strengthen theiritpms in public—private

partnerships. Third, there is a herd mentalityrgvedy seems to invest in
IP these days, so public research organizationthecsame in order to
maintain their position at the frontier of scienmed to maximize their
freedom to operate. As Marc Ghislain from the Inégional Potato Centre
(CIP, Peru) pointed out, the result is that “[tjtransfer of proprietary
biotechnology from the private sector [...] has ndveen so difficult, not
to say impossible, [...] the public sector is stithrisferring proprietary
technology but with increasing difficulties andtredions.”
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However, defining the problem and then discussiatipways to possible
solutions, as the conference program stated, tumgdio be a bigger
problem than we had envisaged. It became clear fbat many
participants, the whole topic and most of the peoid were new. Some
questioned the whole idea that IP rights might rolost research for
development; as patents are only temporary rightsntually everybody
can benefit from the innovation. Others could sessjpble downsides of
the current patent system with respect to blockimggfreedom to operate
for development purposes, but did not consideretire¢evant for their
particular research area in which ‘soft’ IP righgsich as plant breeder’s
rights, are used. In addition, many other issuas ¢buld complicate the
transfer of knowledge and technologies to develppiountries were
brought to the table, such as liability issues,eesly in the case of
genetically modified organisms; lack of necessanfrastructure and
capacity in poor countries; or even the difficutify accessing scientific
information published in expensive journals.

Convergence work focuses on problems that transgsegentific and
social disciplines. In order to come to workabldusons for such
problems, it is necessary to involve different staldders and disciplines.
However, before these people can work togethey, fingt have to agree
on what is the exact problem. What one group cenmsitb be a problem
might be business as usual for another, even witiensame institute.
Valorization officers, for example, who are evaadatsolely on the
number of patents and revenues earned, are likelgave a different
perspective on IP rights than researchers who factushe MDGs or
scientists in more fundamental areas of researdig @re concerned
primarily about their freedom to operate. Moreovi#e actions of one
group might cause problems for another.

It is a paradox that interdisciplinary problem sty cannot begin before
there is a general agreement that there mightgfreldem at all, and that
parties see no point in getting together in thst folace in the absence of
such an agreement. Indeed, simply by stating oucepé&on of the

problem, we made some of the invited stakeholdepgear embarrassed or
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attacked, and they distanced themselves from thafemnce.
Convergence work, when it is really needed, iseawély sensitive and
value-laden.

The next challenge is to keep the debate going.fattethat stakeholders
from various areas have different interests and man speak separate
languages makes it hard to engage and continueodugiive debate.
Convergence takes time, and requires effort andbiley from all the
stakeholders involved. People who feel that theistquo is not a problem
for them, or people who feel that their attitudesl anterests are being
challenged will not be too eager to invest time aesources, and are
likely to leave the debate. Indeed, the debate llbgbin in Wageningen
soon lost momentum and the WBG, which was propbgdtie University
management to address the dilemmas, was disbarmted after the
conference, which made it particularly difficult tmntinue the debate.
However, almost one year after the conference, seswarch projects on
the roles of IP in reaching the MDGs, including timeportance of
university policies are now taking off. In this eed, the links established
during the conference with the ‘open source’ andatépt pool
mechanisms of CAMBIA and PIPRA will be further exaed*?

Valorization of research by universities is an edhat requires the
convergence of a wide variety of views. Withoutatleand workable
mechanisms to merge the commercial interests ofeusities and their
private partners with the societal goals of redggooverty, universities
are caught between a rock and a hard place. Téui isicludes a wide
range of normative choices and attitudes. It iciatuo defining the role
of public institutions, the priorities of managexisdifferent levels within
these institutions, and to the role of individuakearchers and of their
research in society. If universities and governmalefinding agencies
want to remain public organizations, they needxpaed their definition
of valorization to include various societal valuaeet just economic ones.
This will allow them to balance opposing goals éamdranslate these into

12 \ww.cambia.org; www.pipra.org [Accessed 21 Feby24109].
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strategies that take a clear position on their tijahip with the
commercial sector. But, doing so will require caogd input and dialogue
between the various stakeholders, as well as aepnagdlection on the
broader definition of valorization in order to déye mechanisms that are
able to match differing goals in patenting andrigiag strategies.
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Towards Justice in Benefit
Sharing
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| ntroduction

Five articles and two documents related to an nmeatsonal conference
have been presented as the major results of tlsisareh project on
benefit-sharing in the field of plant genetic res@s. Every chapter
includes its own conclusions, which will not be neguced in similar
detail in this final chapter. Rather, the main goate is to bring together
the major findings and to consider the general kmmens that can be
derived from this collation. This will be done bgturning to the research
questions originally posed in the introductiontaktthesis. These were:

1) When did the concept of benefit-sharing originabel dor what
purpose was it developed?

2) What are the major difficulties (practical, as wa#l ethical) that
complicate the current negotiations on and impleaten of
benefit-sharing policies?

3) What normative positions and objectives are incaisal in the

a. international legislation on benefit-sharing?

b. benefit-sharing policies of international, natioaald local
organizations?

c. stakeholders’ perceptions of benefit-sharing?

4) What is the relation between benefit-sharing antellectual
property rights: do they support or impede eaclergth

5) What is fair and equitable benefit-sharing and moght it best be
realized?
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Theorigin and development of
benefit-sharing in inter national
law

The first research question that we posed, regarithe beginnings of the
concept of benefit-sharing, is dealt with in Chap2e Originally, we
discover, benefit-sharing was linked to the notba common heritage of
humankind. The earliest international treaties teétr to benefit-sharing
do so in respect of the equitable distributionhsd benefits derived from
resources discovered on the moon and the deepdsédbk 1979; UN,
1982). These resources were considered not to deribperty of any
State, organization or individual, and their exgg@ton was to be carried
out so as to benefit humankind as a whole. Besgfring, therefore,
started out as an idea about common goods to velvetyone should have
equitable access. The sharing of benefits refere® he a logic of
distribution, insofar as the benefits of a commondyshould be equitably
distributed.

It was not, however, until the introduction of b&nsharing in the

Convention on Biological Diversity (CBD) in 1992 aththe concept
became well-known and operative at both internafioand national

levels. Here, benefit-sharing relates to biologicaksources, which
previously had also been generally considered antmmheritage of
humankind. The CBD emphasizes, however, that “Statae sovereign
rights over their own biological resources” (UNEFE92, Preamble). It
declares, furthermore, that access to genetic ressshould be subject to
“sharing in a fair and equitable way the results rekearch and
development and the benefits arising from the coroiale and other

utilization of genetic resources with the ContnagtParty providing such
resources.” (Article 15.7).
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Sover eign owner ship ver sus common heritage

Through the CBD, States can regulate access to thsburces and
negotiate the accompanying benefit-sharing conwsti®denefit-sharing is
thus considered a compensation mechanism betweenrakiders and the
users of plant genetic resources. Notably, this newlerstanding of
benefit-sharing was a reaction against the comnaoitalge idea to which
it was formerly linked. In the years preceding toaclusion of the CBD,
poor but gene-rich developing countries had becomaeasingly
dissatisfied with the free and uncompensated useheir biological
diversity. With the rise of the new biotechnologndustry and
accompanying intellectual property regulationsndustrialized countries,
genetic resources became more and more valuablehbut benefits
accrued largely in the gene-poor, developed camtrihe Access and
Benefit-Sharing (ABS) framework of the CBD opposas imbalance as
an iniquity, by regulating for a part of the betefihat users derive from
genetic resources to flow back to the original mtexs.

The CBD itself is primarily aimed at the consergatiand sustainable
development of the world’s biodiversity. The betigsharing component
is generally considered instrumental to these leoaibjectives as it
creates incentives for developing countries to eores their biodiversity

(the promise of benefit-sharing), and at the same tassists these
countries getting access to the means for consenvdéthe content of

benefit-sharing). Thus, in theory, the CBD creaewin-win situation.

Indeed, it is often described as a ‘grand bardagtvween the rich and poor
parts (or parties) of the world: the fast growing-imdustries in the

financially rich but gene-poor developed countrnesuld benefit from

access to the genetic resources of the finangaldy but biodiversity-rich

developing countries, which in turn could benefini a share in the
benefits (information, technologies, profits) aamurom these industries.
And all promoting, ideally, the conservation andstainable use of
biodiversity.

In this respect, the affirmation of the CBD thangl genetic resources fall
under the sovereign rights of States seems welsethoOne argument
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supporting this approach is that were the resoust#do be considered
part of the common heritage of humankind, it woudd logically

impossible to demand compensation for access. ©rdhtrary, it might
well be argued that if resources are commonly owhed “Who gets to
use them should not depend on accidents of spatérae” (Risse, 2005,
p. 17). This involves the idea that countries whirgppen to be rich in
certain resources ought to no more than grantjiteei and regulate
access to them by those that do not.

Another argument for sovereign rights over plameajie resources is that
it may prevent a “tragedy of the commons” (Hardl’968), in which

private gains ultimately become a universal losgverybody has equal
access to a common, but limited resource, and dearand individuals
acting primarily in their self-interest are motigdtto maximize use of the
free resource, even to the point that it is exteyghen the resource will
be lost, even though this will not actually be inylaody's long-term

interest. Such a scenario is, of course, partigufartinent in respect of
genetic resources given the increasingly vulnerakd¢e of the world’s
ecosystems housing its biodiversity — the pressaggg to conserve which
being, after all, the reason why the CBD was dgyadian the first place.

But is this classification of plant genetic resmsaeally well chosen?
Certainly, the on sovereign rights based bilatexahange model of ABS
had a serious drawback which soon became appageshartly after the

signing of the CBD in 1992, a rapid decline was esbed in the

international transfer of plant genetic resouraasféod and agriculture,
and the number of new collections. The main redsorthis was that

many countries prioritized the protection of thplant genetic resources
against misuse, which created all kinds of barriens exchange and
increased transaction costs. Furthermore, the iommatatus of the new
ABS regulations in combination with the growing riuen of allegations

of biopiracy scared away many potential users amiteators. This is

widely considered detrimental to agriculture anddicsecurity because
crop improvement has always depended significaorlyextensive flows

of genetic material around the world.
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Another difficulty with the sovereign rights modef the CBD is that
biological diversity and plant genetic resources rdu fit a national
ownership model very well. Living organisms suchpdants grow and
multiply in large numbers and their seeds can tragmss vast distances.
Their valuable content lies especially in their DN#hich can be found in
any part of every specimen. Furthermore, this DA be translated into
information (i.e. the genetic sequence) which caturn be disseminated
through the internet — and then utilized even withhe user ever having
access to the plant itself. These non-rival and -exariudable
characteristics (Chapter 2 & 4) mean that plantegerresources cannot
be appropriated and traded by a country in the same as can other
natural resources, such as oil or timber.

But doesn’t this difficulty merely restate what was important
motivation behind the ABS framework in the CBD heftfirst place? It is
precisely because plant genetic resources werenallig considered a
common heritage of humankind, and still have mamgracteristics (of a
public good) that suit this conception, that therent model of benefit-
sharing as a compensation mechanism was establisttsged, the ABS
system does only attempt to assure that countrexeive some
compensation for the use of their plant genetiousses because the
resources can otherwise so easily be — and wergy beiexploited ‘for
free’ (especially by those with strong technicglazities).

Plant genetic resour cesfor food and agriculture

In light of the harmful effects of the CBD on thgrigultural sector, the
Conference of the Parties of the CBD invited the UWdod and

Agriculture Organization (FAO) to develop an alime system for plant
genetic resources related to food and agricultlifes resulted in the
International Treaty on Plant Genetic Resources-tmd and Agriculture
(ITPGR). Originally, the FAO had declared that ‘tiayenetic resources
are a heritage of mankind and consequently shoeldvailable without

restriction” (FAO, 1983), a position that could temger be maintained

184



Plants, Genes and Justice Eight

after the introduction of the CBD. Instead, the GFP installed a
Multilateral System of Access and Benefit-Sharird@, 2001, Part V)
which included a list of major crops and forage=ely accessible under a
standard material transfer agreement, thus avoittiegieed for bilateral
negotiations. Through this system, the internatiotransfer of the
included resources has increased again, now anmgutdi over 440,000
accessions in one year (1ISD, 2009a).

The recovery of resource transfers might be reghadgign of the treaty’s
success, but not everybody agrees. Many developmgntries are
concerned about the benefit-sharing componenteiTRPGR, which has
received rather less attention to date. Most d@eslocountries, mainly
supported by the seed industry, emphasize thatssdrethe resources
“constitutes itself a major benefit of the Multdaal System” (FAO, 2001,
Article 13). In Chapter 5 mention was made of tbkn@awledgement by
Mrs. Rosell of the Peruvian ABS agency (CONAM) tleatrybody has
benefited from the former tradition of free exchangf plant genetic
resources for food and agriculture. Tellingly, hoese she also concluded
that “some have benefited more” and now “we wamhes@ompensation
for the contributions of Peru” (personal commurniamat 2007). This
indicates that the treaty may well be unsustainalifleout an operational
benefit-sharing mechanism, as many developing cesnivill pull out if
access is not fairly balanced with benefit-shafifg.

It was only after my field studies in Peru and Karlat | fully realised
how essential this demand for compensation in tlhreent ABS debates
actually is. Whereas in the first article (Chap2y which is based on
policy documents and literature studies alone, mindtion is made
between the focus on compensation and the bilagx@iange model of
ABS in the CBD, in my later work, | have come te tbonclusion that
what is really problematic about the current frammdwof ABS in the
CBD is not the underlying idea of compensation g&r but the way in

113 This was a central point of discussion duringTh&d session of the Governing Body
of the ITPGR. Ultimately, it was decided that US6iillion should be put into the
ITPGR benefit-sharing fund for the period July 2@0®ecember 2014 (11ISD, 2009b).
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which it is organized — i.e. the bilateral exchamgedel. Several reasons
for this are discussed in the course of this thegisch brings us to the
second research question, that of the major (mactand ethical)
difficulties which complicate the current negotmis on and
implementations of benefit-sharing policies.

Difficulties complicating ABS
negotiations and
Implementations

One major problem is the difficulty, or impossityjli for (developing)
countries to secure a fair exchange of their pdgmietic resources. Firstly
there are the aforementioned characteristics ofethesources, which
prevent countries from monitoring and controlling taeir movements.
Furthermore, the CBD conditions relate only to theoss-border
movement of resources after the treaty came imoeforhis means that
countries may have no legal basis on which to deintampensation for
the use of their resources by foreign companiesisstdutes, as much of
their plant wealth has long since left its natieeritory and is now to be
found dispersed in botanical gardens and gene bartsd the world.
This, together with the lack of user-measures maoak all countries, has
resulted in the current state of affairs where sigdro do not know or do
not disclose the source or origin of the resouthey utilize, do not have
to comply with any benefit-sharing provision.

Other difficulties relate to the likely case thgbaticular genetic resource
is shared among multiple countries. The questibaa aire how to decide
who gets what share of the benefits — i.e. whicthéscountry of origin,
or, how to prevent a race to the bottom as theypaterested in the
resource tries to negotiate the cheapest ABS agmeemossible. In
addition, there has never existed a substantiakenhdor these resources,
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which compounds the difficulties inherent in deterimgy values for
resources and measuring relative contributions. aretther, and related,
problem is that many developing countries lack itifermational, legal
and financial negotiation capacities enjoyed byrtkeunterparts in the
developed world (national governments in the iraéamal negotiations
and (multinational) companies in individual ABS egments).

Traditional knowledge

And this is only half of the story. Thus far, wevhamerely looked at the
main ABS issues at the level of countries and wegpect to plant genetic
resources. In both the CBD and ITPGR, benefit-sigais also directed to
farming and indigenous communities, and traditiokabwledge. With
respect to traditional knowledge, the CBD state$ #ach country, subject
to its national legislation, shall “promote theirder application with the
approval and involvement of the holders of suchwedge, innovations
and practices and encourage the equitable shafitfgedenefits arising
from the utilization of such knowledge, innovatiossd practices”
(UNEP, 1992, Article 8j). The ITPGR recognizes thenormous
contribution that the local and indigenous commasitind farmers of all
regions of the world” have made for conservatiod fmod security, which
forms the basis for Farmers’ Rights (FAO, 2001,idt 9). National
governments are encouraged to promote these rigiish include the
“protection of traditional knowledge” and the “righto equitably
participate in sharing benefits arising from thiizgtion of plant genetic
resources for food and agriculture” (ideth).

Many of the difficulties experienced by (developinguntries in their
desires and attempts to protect and secure bestefithg for their plant
genetic resources are experienced also by traditicommunities in

114 The other components are the “right to participatmaking decisions, at the national
level, on matters related to the conservation asthinable use” of plant genetic
resources”, and the “rights that farmers have e sase, exchange and sell farm-saved
seed/propagating material, subject to nationaldaa as appropriate” (Article 9).
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relation to their traditional knowledge. In contrés the knowledge that is
developed by companies, universities and reseaectiers, traditional
knowledge often does not fit the requirements rivellectual property (IP)
protection, which means both that it cannot be qutetd in the
marketplace and compensation for its use canndeb&nded. The main
reason for this is that traditional knowledge istenf openly and
collectively developed in a communal environmentsacio-economic
setting and cultural milieu which is very differembm the competitive
and industrial context of ‘formal’ knowledge devetoent and the
corresponding IP protection standards. In additrmost other problems
described above apply equally to traditional knalgke and communities.
For example, the difficulty of deciding and quayitiy who gets what
share of the benefits if the knowledge is sharedoramdifferent
communities, and the lack of the legal and findncapacities necessary
in order to negotiate a fair ABS agreement or @mgjé in court a foreign
patent that free-rides upon their knowledge.

Different interests

The parallels between developing countries andtioadl communities
do not mean, however, that they are fighting themesdight. On the
contrary, Chapters 3 to 5 discussed the positiofs traditional
communities and showed that some of them considerr thational
government as much a foreign party against whomy Have to protect
their resources as any other. For that reasonpanduse of the material
realities also of their often marginalized sociat golitical position, the
ABS demands of such communities are often critwfathose of their
national governments. This becomes evident, fomgia, in the repeated
statements of indigenous peoples’ organizations phatest against the
strict division in the CBD between traditional knedge (which belongs
to the communities), and plant genetic resourcehicfw fall under
patrimony of the Staté}> One such statement, for example, proclaims

115 And traditional knowledge, it should be notedeven then still “subject to national
legislation” (Article 8j).
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that “our rights include rights over genetic resas; both those that are
associated with our Indigenous knowledge, and mmeadly to all
genetic resources that originate in our territgri@sds and waters whether
or not associated directly with Indigenous knowksd@JN PFII, 2007, p.
8).

Obviously, ABS is just another forum where manyigetious people
have to fight for their right5'® This brings not only socio-political issues
to the ABS negotiation table, but also many cultaspects that need to
be taken into account. Many traditional communitiese a completely
different understanding of such basic notions harisg’ and ‘protecting’,
and of the plants and knowledge that are its stibjatter. For this reason,
it is feared that while aiming to support tradigbncommunities, the
national and international ABS regulations tendeality to lure them into
adopting foreign standards and beliefs, or justpinimpose these upon
them. What is at stake for many indigenous peopeganizations is the
cultural identity of their communities and theiaditional ways of life.
This is what they want to be protected. In the egnbf ABS, this means
that these communities and organizations want tteast contribute to
setting the agenda, to be able to make their owmades for national and
international ABS policies according to their ownondviews and
customary laws.

116 See in this respect the United Nations Declaratiothe Rights of Indigenous Peoples
(at http://lwww.un.org/esa/socdev/unpfii/fen/drip.hfccessed 15 July, 2009]). The
international ABS negotiations are also considénedome indigenous peoples’
organizations as a positive opportunity to bringsth matters to the attention of the
international community and open national debates.
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A diversity of normative
positions and objectives of
benefit-sharing

Clearly there are many different understandingwludt benefit-sharing is
or should be about. This refers to the third qoesthat we formulated in
the beginning of this research project, regardimg tormative positions
and objectives that are to be incorporated in magonal legislation on
benefit-sharing, the benefit-sharing policies dernational, national and
local organizations, and stakeholders perceptidrizenefit-sharing. This
issue has primarily been considered in Chapten @hich seven different
approaches to benefit-sharing that can be extrattmad the current
debates on this issue are distinguished (includindeed, international
legislation, organizational policies and stakeholdperspectives),
presented here as Table 1.
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Table 1: Summary of the different approaches to benefitisgar

Basic Motivation M echanism Intended Outcome
The South-North National o
. . . Equity in
imbalance in sovereignty over . :
1 . . international
resource allocation plant genetic . .
L economic relations
and exploitation resources
The need to : Conservation and
Benefits to support .
2 conserve . sustainable use of
- . conservation efforts
biodiversity PGR
Biopiracy and the . .
. piracy . Countervailing Equity in legal
imbalance in . .
3 rights systems and rights over PGR and

intellectual propert
Property user measures | related knowledge

rights
. .| Facilitated access| Food security and
A shared interest in .
4 tood securit and exchange of sustainable
y PGRFA agriculture
Stimulating Equity in

Imbalance betweel
5 IP protection and
the public interest

k technology transfer  distributing the
and knowledge | benefits of researc
sharing and development

=)

Protecting the Preserving and

. . Recognition for . .
cultural identity of .| restoring traditiona
customary laws in

6 traditional . communities and
. ABS regimes .
communities their cultures
Protecting the Liberal access,
interests of the strong IP, and | Healthy industry for
7 biotechnology simple benefit- the benefit of all
industry sharing regulations

Five of these approaches to benefit-sharing (nurhp2r 3, 4 and 6) have
already been discussed, and the differences betéen comprise an
essential part of the difficulties frustrating th@rent negotiations on and
implementation of ABS. One important reason fostisi as discussed in
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Chapter 3, that the various approaches lead tolyvdiferent and easily
conflicting outcomes or expectations. An extra cbhoaping factor is that
the different approaches are pursued by differ¢aitediolders in many
different combinations, often without any clear axglicit differentiation.
The two approaches not yet considered (number 57amdight best be
described in connection with the fourth questiosgubin the introduction,
regarding whether the relation between benefitisgaand intellectual
property rights is complementary or opposition@his issue was a focus
of debate especially in Chapters 5 to 7.

Thereation between benefit-
sharing and intellectual
property rights

The complex relationship between benefit-sharingd antellectual
property rights has been a central sticking painnbst ABS debates. For
several stakeholders involved, the link betweenebesharing and
intellectual property rights (IPRs) is obvious anttinsic even. Especially
the industrial sector has claimed that withoutregréPRs, no benefits in
the biotechnology sector can be secured, and tausenefit-sharing can
take place. Some have even maintained that extraefibsharing
regulations as set by the CBD are unnecessary en emdesirable
because industry fares best — and thus produces meoefits for society —
with liberal regulations that concentrate on féatlng access to resources
rather than imposing bureaucratic benefit-shariogddions. In fact, one
might go further and argue that the IPR system desidered itself a
benefit-sharing mechanism, insofar as it aimsitowgate the development
and distribution of inventions, and demands theldsire of patents, by
securing for the inventor temporary intellectuall @ommercial rights.
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This argument, however, is seriously questionethis thesis, the main
objection being that IPRs cannot secure the dissaion of benefits to all
sections of society, and especially not to thosd¢ tto not constitute a
profitable market. Quite the contrary, IPRs maylwlelve up transaction
costs or even block technology transfer, especidily people,
communities, institutions and States even unableatbon the resources
and legal expertise with which to negotiate acckssthe protected
materials. To some, it is exactly this situatioattjustifies and necessitates
the demand for benefit-sharing, which should statelland move us
toward a more equitable distribution of the besefif modern research
and development.

| P and local communities

Another contradiction with respect to the link beem benefit-sharing and
IPRs relates to the protection of the traditionabwledge (and genetic
resources) of indigenous and farming communities. te one hand,
several initiatives and proposals have emergeddimatto strengthen the
legal rights of these communities over their knagke and resources, as a
balancing mechanism designed to offset the strdPigslenjoyed by
inventors in the scientific and industrial commigst In this way, it is
hoped that the communities will be able to protleir resources against
misappropriation (biopiracy) and demand a fair sl@frthe benefits from
those wanting to use them. On the other hand, hemvevany indigenous
peoples’ councils and organizations have emphasized the very
conception of ‘property’ in relation to living orgsms or the (sacred)
knowledge about them does not sit well in their lda@ews, or is just
plain incomprehensible. These groups do not warpidy IPRs for the
protection of their resources and warn, furthermtrat those “who agree
to benefit sharing must accept that patent lawkgevern the ownership
of the products derived from their genetic resosit¢&RAIN, 2007).

It follows from this that even those who opposespts seem to accept the
inextricable link between benefit-sharing and IPRspefully, we have
made clear in this thesis that this should notH® dase. It cannot be
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denied that patents play a major role in the blutetogy sector these
days, and that IPRs and benefit-sharing influemt impact another in
many different ways, and on various levels — soingtlthat has to be
reflected upon when applying either of th&rh.Nevertheless, and
crucially, this does not and should not imply tha&nefit-sharingneed
necessarilypbe dependent on, or even linked to patents om ddres of
IPRs. If a fair and equitable benefit-sharing agreet is to be arranged
with a party that strongly opposes the applicattdbriPRs, this must be
respected. And industry itself, the main playetha world of IPRs, has
already proven that there are several alternativesandard IP protection
in research and development — which involve traeets, first-to-market
strategies, and different forms of licensing, inlthg the open source
initiatives discussed in Chapters 3 and 6.

Here, it is important to note that if, for examperaditional community is
against the application of IPRs, it should notriferred from this that they
do not desire their resources to be protected, rseroto prevent
misappropriation or to reap their benefits. Sintyiathere is no reason
why parties that strongly invest in their IP politfccannot still fulfill their
benefit-sharing obligations and enable a fair(eigtridbution of their
products around the world. Just as benefit-shaend IPRs are not
inextricably linked, the protection and the sharofgone’s resources do
not have to be mutually exclusive.

1170r even when applying none of them. Here, one thiak of a researcher who
publishes his or her findings on the traditionasief certain plant genetic resources
without prior consent of the knowledge holders gadernmental officials of the
community/country in question — because this kndgéewill now be openly
disseminated, the possibilities for IP protectiod enefit-sharing can be seriously
undermined.
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Fair and equitable benefit-
sharing

But what does all this say about fair and equitddg@eefit-sharing, about
what it is and how it could best be realized, it find final question that
we set in the introduction? This was specificalgald with in Chapter 4,
although all other chapters have to some extefgatefl on this question
as well. Obviously, the different approaches to di¢isharing entalil
different perspectives on what fair and equitat#adfit-sharing is and/or
how it should be realized. Clarity and insight dmede differences,
provided by Chapters 3 to 5, is an important preistg for its realization,
as they contribute to a better informed and motantad debate in which
the different parties have an increased awarerfdbg @arious interests in
play and benefits at stake. Analysis of such diffiees has to continue,
especially to ensure that the perspectives andestie of minority and/or
underprivileged groups (e.g. women) are propertpgeaized.

Beyond recognition of these different perspectivea®me general
conclusions have been drawn on the central issdefofition and the way
ahead. Manifestly, the current exchange model o§ABthe CBD is in

need of fundamental change. One of the main reasotisat because
(developing) countries and communities cannot obnor track the

movement of their resources, a mechanism that linésefit-sharing

obligations to the exchange of these resourcesneser be fair and

equitable. As an alternative, the utilization models proposed, in which
benefit-sharing is triggered by the utilizationregources. In Chapter 4 it
was shown that such a model has the potentialtta skear entry point for
benefit-sharing obligations and ensure that besbefiring does indeed
take place. This is, obviously, a crucial firstpstewards fair and equitable
benefit-sharing.

A second step would be the development of a setvelf-defined,
minimum standards of benefit-sharing in tandem \a&itbroad and creative
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menu of benefit-sharing options. The former arededeto create clarity
and a concrete basis for the whole system. Althdahgh are likely to be
formulated in monetary terms, they should not aelyject market-based
criteria but also take into account the broadeectibjes of benefit-sharing
(supporting nature conservation, food security, itgquetc.). These
minimum standards are also needed to regulatediecton of benefits
into an international fund in cases where the mlewiof the utilized
resources is unknown or undisclosed (or in dispulee establishment
and enforcement of such minimum standards of beskefiring may in
turn promote the development and implementation otfer, more
advanced benefit-sharing models. For example, vdoempanies have to
obey certain monetary standards of benefit-shatimgay become more
attractive for them to invest in the sharing obimhation and technologies
that they already possess. Such forms of beneditvsip in kind should be
encouraged and facilitated by the benefit-shariegursince they have the
potential to be very valuable and efficient in terrof the broader
objectives of benefit-sharing.

Upstream benefit-sharing

Whether in-kind forms of benefit-sharing can indéed¢ome valuable and
efficient depends primarily on the context and pecsives of the party
receiving them. This issue was particularly disedss relation to the
concept of upstream benefit-sharing, in Chapteacording to which
parties to a particular ABS agreement try to batatheir interests with
respect to the research in the first place, takmg account the benefits
that are anticipated to be shared later on. Thisaintrast to the usual
‘downstream models’ of benefit-sharing, which merébcus on the
conditions for access to specific resources in angh for a share in the
benefits of their utilization, whatever that utdi'on may be. The concept
of upstream benefit-sharing, that is, emphasizes rieed for shared
decision-making on the research priorities andrdyutihe research process,
with the aim of improving the use and benefit af tesulting knowledge
and technologies for all parties involved.
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The need for upstream deliberations in benefitisgaagreements is
particularly pressing given the current state ¢died in which developing
countries and communities hardly share in the hisneff the new
biotechnologies. Despite the often-heard promise biiotechnology can
contribute much to the poor in terms of improvedpsr and medicines,
new products have, in fact, mainly focused on consrakmarkets and
not on the major crops and diseases in develomuogtdes (FAO, 2004;
Global Forum for Health Research, 2004). More nete#s needed on
how this new biotechnology-divide can be countedtt® but a fair and
equitable benefit-sharing system should aim tordmunte to that objective.

Procedural justice

The idea of upstream benefit-sharing is strondigteel to the principles of
procedural and cognitive justice as described imp@dr 4. A fair and

equitable benefit-sharing system can only be redlizf all parties

concerned have equal opportunities to participate tiansparent
negotiation processes, at all levels local, nati@mal international. This
implies, among other things, that serious effoagehto be undertaken to
facilitate access to the international ABS negumret (and individual ABS

agreements) for representatives of farming andgeambus communities,
and to support their ability to participate actiwelThe principle of

cognitive justice holds, furthermore, that the ralédive worldviews and

perspectives of such communities are respected t@aded as equal
positions in dialogue. The fact that many tradiilbeommunities find

themselves in a marginalized socio-political positonly heightens the
attention and extends the support that needs aifbaded to them in this
respect.

The principles of procedural and cognitive justiegee important
prerequisites for fair and equitable benefit-shgribut they do not say
anything about the distribution of benefits itsédf.line with the different
approaches to benefit-sharing, a combination afcation criteria would

18 See e.g. (Vroom, 2009).
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appear to offer the best prospects. Pursuing treawe, benefits could be
distributed with the aim of compensating those psjucountries or
regions that have made considerable contributiorthé conservation of
biodiversity and promotion of food security — thim particularly of
centers of origin/diversity, and with extra attentifor those with special
needs in this respect — thinking particularly of rgmaalized and
impoverished peoples. Such general criteria arecéslpy relevant for the
distribution of benefits that have been collectgdah international fund.
In case of individual ABS agreements, the partie®lved may want to
make their own decisions in this respect. But agtiese decisions (and
the preceding negotiation process) should caretliserve the procedural
principles and minimum standards of benefit-shadisgussed above.

The need for continued deliberation and cooper ation

Obviously, there are many practical and ethicdialifties and questions
that have gone unremarked here, or have been medtanly in passing,
and which will need further research and reflectiddore than that,
however, what is needed is continued and extendelderation and
cooperation between the various parties involvetl.aA international
level, officials from the different countries, tdger with representatives
from the indigenous, farming, industrial and saiemtommunities (and
others), will have to decide on the basic standards organization of a
fair and equitable benefit-sharing system. Bersdfdaring is first and
foremost a policy concept created by the intermaficcommunity and
which, consequently, must be further developeddewded upon by that
community. It will then be the wide range of inteexl parties and
organizations worldwide — actors and stakeholdeesying from
multinational corporations and national governmeat®cal communities
and individual scientists — who will jointly have implement subsequent
regulations and make fair and equitable benefitisbaoperational. And
not just when involved in specific ABS agreemebist also with respect
to framing the institutional policies and arrangeatsdor their companies,
universities and community leadership structurest thirect day-to-day
work, attitudes and interaction.
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This latter issue was discussed particularly wigspect to the public
research sector in Chapters 5 to 7, where the wadyextent to which

public research organizations are confronted wiitong and widely

diverging views and interests was illustrated. Evéthin the research

institutes themselves, there are different andyeasnflicting views and

objectives regarding the sharing and protectiontted plant genetic

resources, knowledge and technologies they work. v@iven the present
context, in which many groups, from industry to gmments and

indigenous communities, are primarily concernedualioe protection of

their resources, research institutes, it is argnedd to develop new ways
of sharing and protecting and, ultimately, darestiare. This implies that
they develop clear and effective ABS and IP pddidieat are carefully
attuned to the interests of the different partiesytare working with while

at the same time also leaving the institute enotggm to share and
disseminate its knowledge and capacities for tlmencon good.

In this respect, substantial investments in coasiolis among the
different stakeholders are clearly necessary. Titernational Potato
Centre in Peru, for example, needs to continuoushgst in its public
image and trust building in order to allay concenisbiopiracy and
improve its freedom to operate when it comes to nellection activities.
The Wageningen University and Research CentreanNitherlands, for
its part, has to discuss and negotiate its IP slievith the research
partners and the funding agencies that co-own obthgetargets for its
research outputs. The international conferencenizgd in Wageningen
on IP policies in public research indicated thathseonsultation and
deliberation activities are far from easy.

For this conference, discussed in Chapters 6 ande7invited a broad
range of stakeholders with the aim of discussingatoleast initiating
discussion about how public research institutes pesvent their IP
policies from hampering innovation in poor courgritnstead of mapping
the problem and then start a search for possibleticos as we had
envisaged, however, the discussion largely faitedet beyond defining
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the problem. Because of the divergence of interedtshe various
stakeholders involved, it was difficult to agree thie problem itself, let
alone how to fix it. What is a problem for one gattn be business as
usual or even a major objective for another, evighizvthe same institute.

Fair and equitable burden-sharing

This situation may not be so surprising, as it {goto a common and well-
known dynamic: those who experience or are subject particular

problem are often not those who cause (intentigraliotherwise) or who
can prevent the problem. But this logic is absduteucial with respect to
fair and equitable benefit-sharing, because thdse elaim and/or need it
the most tend to be dependent for its operatiothose who claim/need it
the least. For many researchers, organizations @nhtries in the

developed world, the realization of fair and edulgabenefit-sharing is
simply not perceived as something that is in tlgiect self-interest. On
the contrary, due to the complex and unclear stitusuch of the current
(inter)national body of ABS regulations, fair amguéable benefit-sharing
is regarded by many as a cost, to be reduced goidt&kehe minimum.

This is reflected in the troublesome internationegotiations so far, and
also, moreover, in the disinterest and aversiom eh®wn to ABS and the
current socio-political environment it entails ¢ tpart of many parties in
the public and private research sector (Chapter 5).

At this moment, we can conclude that the levelsntérest shown and
commitment made by many developed countries amddsted parties are
in stark contrast to the substantial investmentes&ary in order to realize
a fair and equitable system of benefit-sharing iasudsed in this thesis.
They stand similarly far removed from the positaeveloped in Chapter
4, that it is the developed countries and theio@ssed parties which have
the biggest responsibility to make the system wddk. course, also
developing countries and communities must investicessary means to
come to fair and equitable benefit-sharing, butSlhse has stated, “among
a number of parties, all of whom are bound to ¢bate to some common
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endeavour, the parties who have the most resouroesally should
contribute the most to the endeavour” (Shue, 1p9937).

This statement is based on the principle of equdiipdamental to the
concept of benefit-sharing, which holds that equetlsuld be treated
equally and unequals unequally. This means thhiiregsas there are large
inequalities between the different parties involvaa unequal distribution
of benefits awarded to the weakest parties (andidng falling to the
strongest) should be promoted. This would imply; é&xample, that
developed countries bear most of the costs of dgstmation process and
development of international mechanisms (withowterngng a stronger
say during negotiations in return); that the curiaeternational IP system
be modified in order to protect and support tradial knowledge holders,
who currently have least opportunities to secureé @efend their rights;
and that public and private research instituteee@agrith significantly
higher benefit-sharing standards and percentages lihs been the case
thus far.

It must be clear that benefit-sharing entails bordlearing, so if fair and
equitable benefit-sharing is to be realized thenlirdens also have to be
shared, fairly and equitably. This research prajes aimed to show some
of the major steps that need to be made and ighaefave to be taken
into account in order to work towards this objeetiVf countries really
want to commit themselves to fair and equitableefiesharing, then this
is what it will involve. The same goes for the paland private research
sector. Where the former can be held accountabtkeeio public mission
and responsibilities in this regard, the latter|vaften wait for the
regulations to be set by their governments. Bui #ig private sector has
its social responsibilities here and must undedstdmat the current
regulatory uncertainties and social controversidsnet improve without
their willingness to develop and comply with famdaequitable benefit-
sharing policies.

The world becomes smaller as countries, organizst@nd individuals
from around the world are increasingly confrontedhwhe results of
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others’ actions and interests. Whether it is the 0§ plant genetic

resources, the level of carbon emissions, or thg wa fight a global

disease or financial crisis, international reciplo@greements and
solutions are increasingly being sought. This isretatively recent

development, and an enormous socio-political ahit@&tchallenge. In the
face of these challenges in the field of beneféarsig and plant genetic
resources, the current lack of philosophical reiteccertainly needs to be
rectified. This thesis has aimed to stimulate delaaid reflection on some
of the main ethical challenges involved, and tovmle insights and

directions that bring us closer to a fair and exjulé& outcome. Altogether,
it seems that the current attempts to implemengfitesharing constitute a
new step of the world community towards globalipestand it should be
nourished and supported as such.
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| ntroduction

Since the advent of biotechnology, plant genetsoueces have become
more valuable as possible sources for new prodaradsinventions. With
knowledge about the genetic make-up and functionifiga plant,
biotechnologists can identify and isolate genesh witteresting traits
which, after long research trajectories, may resultnew medicines,
improved crops or other products. The initial leadwards such new
products are sometimes provided by the traditikmalwledge that local
and indigenous communities have acquired aboutr thetural
environment over centuries. At the other site ef spectrum, Intellectual
Property Rights (IPRs) play an important role iimsiating the research
and development process of new biotechnologies @rudlucts, by
providing innovators with time-limited exclusiveghts to exploit their
inventions. Altogether, the biotechnology indudtas grown rapidly over
the last decades. The question, however, is whedlser we have all
benefited from it.

Unfortunately, we have to conclude that, as wittshather new industries
and technologies, biotechnology has not providedyraenefits to the
poor up to now. Notwithstanding the repeated premtbat biotechnology
can — and will — improve global health and foodusig, almost all

research to date has focused on the developmemiedicinal and food
products for commercial markets, mostly in the dgved world, with

very few serious investments having been made deroto tackle the
major diseases and improve crops in the poores drthe world. This is
despite the fact that many of the genetic traitst thre used in new
products and biotechnologies find their origin imet enormous
biodiversity of developing countries, and/or thehriknowledge of this
diversity of local communities in these countridsor this reason,
developing countries and indigenous communities ehayecome

increasingly vocal in demanding compensation fer tise of their plant
resources in the new biotechnology industry.
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This demand became backed by international law982]1 as the UN
Convention on Biological Diversity (CBD) declardtht access to genetic
resources is subject to “sharing in a fair and wdpleé way the results of
research and development and the benefits arisorg the commercial
and other utilization of genetic resources with t@entracting Party
providing such resources.” (Article 15.7). With pest to the knowledge,
innovations and practices of traditional commusitighe CBD also
proclaims that each country, subject to its nafidegislation, shall
“encourage the equitable sharing of the benefitsing from the
utilization of such knowledge, innovations and pices” (Article 8j).
Since then, a total of 191 countries have becorgeasiries to the
Convention and committed themselves to these obgsctFew of these,
however, have implemented this legislation effeativn such a way as to
actually enable and facilitate the sharing of samsal benefits.
Furthermore, the negotiations on an InternatioregiRe on Access and
Benefit-Sharing, which was called for by the Partie the CBD in 2002,
are progressing very slowly.

What are the reasons for this lack of progress he mnational

implementation and international negotiations oncess and Benefit-
Sharing (ABS)? This question has been subjectsmfudision in a growing
number of studies that aim to analyze the legal¢tmal, or socio-political

difficulties involved in current ABS regulationsdagreements. Very few
studies, however, have focused on the ethical pnobland challenges.
Even though questions about who decides which kisreek to be shared
with whom and in what way are obviously ethical cems, the current
problems with ABS have rarely been approached fram ethical

perspective. This research project aims to imprévs situation by

investigating and initiating debate on some of ¢fieical dimensions of
benefit-sharing in the field of plant genetic resms, related knowledge
and IPRs, with special attention given to the adwgcal and public

research sector.
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Taking a pragmatist ethics point of view, this eesé project focuses
primarily on analyzing the normative positions amgumentations within

the current debates on benefit-sharing, and réfigan the meaning of,
and possibilities for, fair and equitable benefiasng. Direction and

guidance for the project are facilitated througbegech questions focusing
attention on: the origination of the concept andopse of benefit-sharing;
the major difficulties complicating the presentuaiion in respect of

benefit-sharing policies; the normative positionsd a objectives

incorporated in international legislation, orgatiaaal policies and

stakeholders’ perceptions of benefit-sharing; tletationship between
benefit-sharing and intellectual property rightadahe question of fair
and equitable benefit-sharing itself.

The research is based on extensive literature egpdomplemented with
over 75 semi-structured interviews in Kenya, Pend the Netherlands,
and visits to meetings of the CBD, the UN Food ahgriculture
Organization (FAO), and international workshops ABS in Germany
and India. Furthermore, an international conferemas organized in the
Netherlands to examine and discuss with relevakiesiolders the impact
of IPRs on the possibilities for public researcstiintes sited in developed
countries to share their knowledge and technologigh partners in
poorer countries. Altogether, this has resultedive articles that have
been either published in or submitted to peer-s@tejournals, and two
conference documents, which together with an inictaty and
concluding chapter are presented in this thesis.

119 Other related material — an article in the joutdaW Genetics and Socigigorthals &
De Jonge, 2009), one book chapter (De Jonge & Latsy2009), and several
publications in popular media and specialist maggzi- has not been included.
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Vicissitudes of benefit-sharing
of crop genetic resour ces.
Downstream and upstream

Following an introductory first chapter, Chapteséts out with a historic
overview of the origin and development of the cqiad benefit-sharing
in international law. We see that benefit-sharirgswnitially included in
international treaties on the moon (1979) and e (4982), in which it
was linked to the notion of a common heritage ahhokind and referred
to equitable distribution — i.e. distributive justi Because the resources of
the moon and deep seabed were considered notttee @operty of any
State or individual, it was decided that the berdhat are derived from
those resources should be shared with humankinal \@hkole. With its
introduction in the CBD, however, benefit-sharirgshmainly become an
instrument of compensation and refers to the idemmmutative justice —
l.e. justice in exchange. Based on the principlat tbountries have
sovereign rights over their own biological resosicBtates can regulate
access to their resources and negotiate the acegmpgabenefit-sharing
conditions. It is shown, however, that this modeési not suit most plant
genetic resources — and certainly not crop genesources. On the
contrary, it has had harmful effects on the agtizal sector insofar as it
has functioned to obstruct the international transf genetic resources on
which the agricultural sector historically depends.

In order to better meet the needs of the agricalltsector, the FAO
developed a Multilateral System of Access and Befdfaring, which
was introduced in the International Treaty on Plaahetic Resources for
Food and Agriculture (ITPGR) in 2001. In line witie general objectives
of the ITPGR, but also of the CBD, we argue thatdfie-sharing should
not be based merely on the idea of justice in exgbabut rather on a
broader model, one that is grounded also in thecequinof distributive
justice. This has repercussions for the applicatibbenefit-sharing. By
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distinguishing between ‘downstream’ models of birsfaring, in which

benefits are shared at the end of the researctdemelopment pipeline,
and models where ‘upstream’ in the research prosed®holders try to
balance their interests with respect to the bendiit will be shared later
on, we show that benefit-sharing may well be a toalontribute to world

food security and global justice.

A diversity of approachesto
benefit-sharing

Chapter 3 provides an overview of, in total, seftexdamentally different
approaches to the issue of benefit-sharing in tblel fof plant genetic
resources. The approaches portray the differerdsidbat exist about
benefit-sharing, about its underlying principlds,doals and the preferred
mechanisms to reach these goals. These differgnbaghes are based on
the following perceptions, or motivations:

- The South-North imbalance in resource allocaticsh exploitation

- The need to conserve biodiversity

- Biopiracy and the imbalance in intellectual propeights

- A sshared interest in food security

- Animbalance between IP protection and the pubberest

- Protecting the cultural identity of traditional coranities

- Protecting the interests of the biotechnology itguis ABS

negotiations.

By comparing the different approaches in the seqmartl of this chapter,
the major stumbling blocks in the current ABS negains (at both
national and international levels) become appar@éhis comparative
analysis shows that the variety of motivations $e&al widely differing

mechanisms for benefit-sharing and significantfyedent expectations of
the nature and value of the benefits to be shakefirther complicating

factor in this is that the different approachesnmdrbe simply translated
one-to-one into stakeholder positions. Stakeholdgften assume to
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employ a combination of two or more different agmioes. However, by
explicating the different approaches, the artidlasato increase insight
into the different viewpoints that people and ingions adopt, in order to
contribute to a better informed and more balanedzhte in which policy-
makers and other stakeholders have a raised avesreriethe various
interests involved and issues at stake.

What isfair and eguitable
benefit-sharing?

Chapter 4 builds upon these different approachsesfan as it aims to
investigate what exactly is understood by “fairdatequitable” benefit-

sharing, and how a fair and equitable benefit-sigamechanism might
best be realized. The different approaches to kestedring outlined form

the basis of a philosophical reflection and areused in parallel with the
main principles of justice involved. These inclutlee principle of

commutative justice and, under the domain of distive justice, the

principles of entitlement, desert, need and equityaddition to these
criteria that may guide the allocation of benefiteg principles of

procedural and cognitive justice also are discysssdessential to the
promotion of fair and equitable benefit-sharing.

An important conclusion resulting from this refliect is that the bilateral
exchange model of ABS in the CBD is in need of ameéntal change. At
present, it is practically impossible for countriaed communities to
secure a fair exchange for the plant genetic ressufound within their
territories, or for the traditional knowledge prese their culture. As an
alternative, a model is proposed in which benéférsg obligations are
not based on the specific exchange of these resgutnut on their
utilization. An advantage of such model is thatemnphasizes the
responsibilities for benefit-sharing at the usedesi This is further
supported by the principle of equity, elementab&mefit-sharing, which
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holds that the strongest parties have the biggsgtonsibilities to make a
fair and equitable benefit-sharing mechanism work.

Between sharing and
protecting: Public research on
genetic resourcesin the year of
the potato

Chapter 5 analyses the policies and environmentvofpublic research

institutes working with potato genetic resourcé® International Potato
Centre (CIP) in Peru and Wageningen University Research Centre
(Wageningen UR) in the Netherlands. The two insguare situated in
totally different environments, but both are ingiegly confronted with

an array of (inter)national regulations, interearsd perspectives that
surround the genetic material, (traditional) knalge and technologies
with which they work. While CIP, as member of thenSultative Group

for International Agricultural Research (CGIAR)m& to promote the
sharing of potato genetic resources throughoutwbed for the sake of

food security, it is situated in a country thatleeply ambivalent about the
sharing goal and where concerns about biopirackfgrate. Wageningen

UR, on the other hand, is concerned with supportirey Dutch potato

sector but it has to make sure that its IP andrizabon strategies do not
impede its research for development goals.

Both institutes are continuously weighing up theim interests and those
of the various stakeholders they work with in orterstrike a balance
between policies geared towards sharing and thimsedaat protection.
However, in the present context where poor but gemecountries and
communities, as well as industrialized countriesd dmotechnology
companies are all mainly concerned with protectingir resources in
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order to reap the benefits and preclude misapgatpni, it is incumbent

on public research institutes to dare to share.tivatr purpose, they have
to develop new ways of sharing and protecting oteoto adhere to their
mission and best serve the public interest.

Reconsidering intellectual
property policiesin public
research: A symposium

Chapter 6 contains the start document and reporthefinternational
conference on “Reconsidering Intellectual PropdPificies in Public
Research: Sharing the benefits of biotechnologyh witeveloping
countries” organized at Wageningen UR in April 200Bhe start
document describes the increasing role of IPRsatethnology research
and the difficult process that public researchitatgs face in seeking to
obtain access to IP protected materials while waylan biotechnologies
destined for the poor. The problems involved rarigem analyzing
complex IPR landscapes to negotiating free or dffble access licenses
with parties that have little to gain from such lde&t the same time,
however, public researchers are also increasinghyutated to protect
their own knowledge and inventions — so an impdrtprestion for public
research institutes is how they can (and shoulddtmmut preventing their
IP policy from hampering innovation in poor couesi

These issues were discussed at the internationédremce, which brought
stakeholders together from fields as diverse ast@aiences, social and
development studies, intellectual property officagsearch funding
organizations, the private seed industry, and cdatiety. The report
describes the various discussions, presentatiotisrain findings of the
conference, which also focused on possible strede¢dp help public
research institutes to secure their freedom to atpein the field of

231



Summary Plants, Genes and Justice

research for development, such as patent poolsahitamian licenses and
open-source biotechnology.

Valorizing science: Whose
values?

Chapter 7 is a viewpoint article that reflects liert upon the current trend
towards valorization, i.e. the creation of economi@ue, in public
research. It asks, more specifically, whether tbeu$ on economic
indicators is the optimal policy for science to tdute to society, or for
the advancement of science itself. Hereby, it lodkack on the
Wageningen conference and its central subject mabiet now with
special attention given to the organization process the difficulties of
bringing different stakeholders together to disct@msplex problems and
their possible solutions.

The issue of valorization in public research ineslva wide variety of
easily conflicting views and interests, which regaicontinued input and
dialogue between the different stakeholders in otdeome to workable
solutions. It is shown that this is not always e#&syaccomplish, for
example because stakeholders may already disapmeé the problem
definition itself: a problem for one group may betreviality or even
benefit for another, and this even within the sanstitute. But as the
current valorization trend influences and impresgses the role of public
research itself, the research institutes as wahdisidual researchers will
have to invest the necessary time and effort tieecebn their impact and
(long term) implications.
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Towards Justice in Benefit-
Sharing

Chapter 8 is the concluding chapter that bringsntlagor findings of this
research project together. Without repeating a#l donclusions of the
separate chapters, it aims to give an overviewelgating on the research
guestions set out at the beginning in Chapter ltla@deneral conclusions
that have come out of this. Given the many prakct{ead ethical)
complexities involved, and the easily divergingenessts and perspectives
when it comes to the sharing and/or protectionlafhfpgenetic resources,
(traditional) knowledge and intellectual properights, we can predict
that benefit-sharing will continue to arouse mudtdssion and debate in
the years to come. In this thesis, some fundamehtaiges to the current
exchange model in the CBD are proposed in orderdee away from the
current deadlock in the international ABS negabiasi, and to work
towards a fair and equitable outcome. It must learcthat benefit-sharing
entails burden-sharing, and that a successful mmghtation of fair and
equitable benefit-sharing requires the continuesnrodment of all
stakeholders involved on the international, naticarad local levels. But
with such commitment, benefit-sharing can set a siandard of justice in
how countries, companies, public research insstus@d indigenous
communities interact with each other.
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Samenvatting

Planten, Genen en
Rechtvaardigheid
Eerlijk zullen we alles delen?
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| ntroductie

Sinds de opkomst van de biotechnologie zijn plamieg waardevoller
geworden als bron van genetisch materiaal waaieutve uitvindingen en
producten ontwikkeld kunnen worden. Met kennis @ genetische
samenstelling en functionering van een plant kunb@technologen
genen identificeren en isoleren met interessargenschappen, wat na
langdurig onderzoek kan resulteren in de ontwikiglivan nieuwe
medicijnen, verbeterde gewassen of andere eindprexiu De eerste
leidraad voor dergelijk onderzoek is soms afkomstig de ‘traditionele
kennis’ die inheemse gemeenschappen en traditiobeégen hebben
vergaard van hun natuurlijke leefomgeving door dsuvwen heen.
‘Intellectueel eigendomsrechten’ spelen een graténrhet stimuleren van
onderzoek en het ontwikkelen van nieuwe biotectgien en producten
doordat zij de uitvinder de exclusieve rechten claffen voor de
exploitatie van een uitvinding gedurende een beleaifdsperiode. Al met
al is de biotechnologie industrie enorm gegroeidugende de laatste
decennia. De vraag is echter of we er ook allewaalprofiteren.

Helaas moeten we concluderen dat, zoals met veaiva technologieén
het geval is, biotechnologie nog niet veel voordéieeft opgeleverd voor
arme mensen. Niettegenstaande de herhaalde betiaftdsotechnologie
de wereld gezondheid en voedselzekerheid kan -akr bieden, heeft
bijna al het onderzoek zich tot op heden gerichdemntwikkeling van
medicijnen en landbouwproducten voor commerciélektea, met name
in het Westen. Er is relatief zeer weinig geinvestan de belangrijkste
Ziektes en gewassen in de arme delen van de w@&tildndanks het feit
dat veel van het genetisch materiaal dat gebruiidivin de nieuwe
producten en biotechnologieén zijn oorsprong haeftde enorme
biodiversiteit van ontwikkelingslanden, en/of dgkei kennis van die
diversiteit van lokale gemeenschappen. Om die redein

ontwikkelingslanden en inheemse groepen steeds igemdeworden in
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het eisen van compensatie voor het gebruik van plant genetische
bronnen in de nieuwe biotechnologie industrie.

Deze eis werd kracht bij gezet door internationalgelgeving in 1992,
toen de VN biodiversiteitsconventi€gnvention on Biological Diversity
verder CBD genoemd) verklaarde dat toegang tot topmhe materiaal
onderworpen moet zijn aan een eerlijke en gelijledgling van de
resultaten van onderzoek en ontwikkeling, en vamaten voortvioeiend
uit het commerciéle en ander gebruik van het gecletinateriaal, met het
land dat het materiaal geleverd heeft (Artikel J5Met betrekking tot
kennis en innovaties van traditionele gemeenschappelaart de CBD
dat ieder land, afhankelijk van de eigen wetgevitg,gelijke verdeling
van voordelen lenefit-shariny die voortvloeien uit het gebruik van die
kennis en innovaties moet stimuleren (Artikel §)ndsdien hebben 191
landen de CBD ondertekend en zich gecommitteerdbtaienstaande
doelstellingen. Weinig landen hebben deze regeabgeviechter
geimplementeerd op zo’'n manier dat substantiélerdeden gedeeld
(kunnen) worden. De onderhandelingen over eennatiemale regime
van toegang en batenverdeling, oftewaktcess and benefit-sharing
(verder ABS genoemd), die zijn begonnen in 2002kenabovendien
weinig vooruitgang.

Welke redenen zijn er voor deze trage vooruitggmdnet gebied van de
nationale implementatie en internationale onderbimglen over ABS?
Deze vraag is het onderwerp van een groeiend aahidies die de
juridische, praktische, of socio-politieke knelpamtbeoogt te analyseren
met betrekking tot bestaande regelgeving en ABSremr&komsten.
Weinig studies richten zich echter op de ethischeblpmen en
uitdagingen. Ondanks het feit dat vragen zoals fmgpaalt welke baten
worden gedeeld met wie en op welke manier bol rstean ethische
kwesties, zijn de huidige problemen rond ABS nogwelijks benaderd
vanuit een ethisch perspectief. Dit onderzoeksptajacht deze situatie te
verbeteren door onderzoek te doen naar, en héramtvan debat over,
enkele ethische aspecten vhanefit-sharingmet betrekking tot plant
genetisch materiaal, gerelateerde kennis en intatel
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eigendomsrechten. Daarbij wordt speciaal aandaegeven aan de
landbouwsector en publieke onderzoeksinstellingen.

Vanuit het standpunt van de pragmatische ethid¢k dd onderzoek zich
met name op het analyseren van de normatieve go@iti argumentaties
binnen het huidige debat rormenefit-sharing en het reflecteren op de
betekenis van, en mogelijkheden voofair and equitable benefit-
sharing. De onderzoeksvragen richten zich op de oorspreag het
concept benefit-sharing de voornaamste praktische en ethische
knelpunten met betrekking tot de huidige onderhknglen en
implementatie van ABS beleid; de normatieve posige doelstellingen
die geincorporeerd zijn in internationale regelggyinstitutioneel beleid,
en opvattingen van belangengroepen obenefit-sharing de relatie
tussenbenefit-sharingen intellectueel eigendomsrechten; en faseand
equitable benefit-sharinget best gerealiseerd kan worden.

Het onderzoek is gebaseerd op uitgebreide literstudies, aangevuld
met meer dan 75 semi-gestructureerde interviewsenia, Peru en
Nederland. Daarnaast zijn enkele CBD bijeenkomstele, VN
Landbouworganisatie, en internationale workshops @&BS in Duitsland
en India bezocht. Ook is er in Nederland een i@tgonale conferentie
georganiseerd om te onderzoeken wat de impact wgllectueel
eigendomsrechten is op de mogelikheden van publiek
onderzoeksinstellingen om hun kennis en technodogmet partners in
ontwikkelingslanden te delen. Dit alles heeft geltegrd in vijf artikels
die gepubliceerd dan wel ingediend zijn bij wetdragapelijke tijdschriften
(peer-reviewed journa)s plus een startdocument en verslag van de
conferentie. Samen met de introductie en conclugiemen zij het
proefschrift dat voor u ligt.
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De opkomst en ontwikkeling
van benefit-sharing en de
Inter nationale landbouwsector

Hoofdstuk 2 geeft een historisch overzicht van darsprong en
ontwikkeling van het conceptbenefit-sharing in internationale
regelgeving. Het blijkt dabenefit-sharingoorspronkelijk geintroduceerd
is in international verdragen over de maan (197)ezee (1982), waarin
het was gekoppeld aan de notie van het gemeensahlagpfgoed van de
mensheid dfommon heritage of humankineén verwees naar gelijke
distributie, oftewel verdelende rechtvaardigheid.vBn uitgaande dat de
grondstoffen in de bodem van de maan of de dieparegeen enkel land
of individu zijn, zouden de baten die daar uit telmeien met de gehele
mensheid gedeeld moeten worden. Echter, met di@nsductie in de
CBD is benefit-sharingvoornamelijk een instrument van compensatie
geworden en verwist het naar het idee van commevtat
rechtvaardigheid, oftewel ruilrechtvaardigheid.da@nde van het principe
dat landen soevereine rechten hebben over hun gilgen genetische
bronnen, kunnen overheden de toegang tot die bnomeguleren en
onderhandelen over de bijbehorenbdenefit-sharing condities. In dit
artikel komt naar voren dat dit model niet geschstvoor de meeste
plantensoorten, en zeker niet voor landbouwgewaddeth model heeft
zelfs schadelijke gevolgen gehad voor de landboctwsen zoverre dat
het de internationale uitwisseling van genetisclennal, waar die sector
altijd van afhankelijk is geweest, heeft geblokkeer

Om beter aan te sluiten bij de noden van de landbector heeft de VN
Landbouworganisatie in 2001 een ‘multilateraal egst vanaccess en
benefit-sharing geintroduceerd in ddnternational Treaty on Plant
Genetic Resources for Food and Agricultgverder ITPGR genoemd). In
liin met de algemene doelstellingen van de ITPGRamook van de CBD,
pleiten wij ervoor dabenefit-sharingniet alleen gerelateerd wordt aan het
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principe van ruilrechtvaardigheid, maar aan eerddarenodel dat ook
gebaseerd is op het idee van verdelende rechtgaaidi Dit heeft
gevolgen voor de toepassing Vaenefit-sharingDoor een onderscheid te
maken tussen modellen die slechts gericht zijn ep \erdeling van de
uitkomsten van een onderzoekstrajedbwnstream benefit-sharipgen
modellen waar al in een eerder stadium (bijv. agnhdnd van de
onderzoeksdoelen) overleg wordt gepleegd over dkomsten die
uiteindelijk verdeeld zullen gaan wordampétream benefit-sharifglaten
wij zien dat benefit-sharingeen instrument kan zijn dat bijdraagt aan
voedselzekerheid en globale rechtvaardigheid.

Een diversiteit aan
benaderingen tot benefit-
sharing

Hoofdstuk 3 verschaft een overzicht van in totaaen fundamenteel
verschillende benaderingen tbénefit-sharingmet betrekking tot plant
genetisch materiaal. De benaderingen beschrijven veeschillende
opvattingen die bestaan ovérenefit-sharing over de onderliggende
principes, doelstellingen en de gewenste mechanisroen die
doelstellingen te bereiken. De verschillende benagen zijn gebaseerd
op de volgende percepties en motivaties:
- De Noord-Zuid ongelijkheid op het gebied van exgltieé van
biodiversiteit.
- De noodzaak voor natuurbescherming en behoud aliversiteit.
- Biopiraterij en de disbalans in intellectueel eid@msrechten.
- Een gedeeld belang in voedselzekerheid.
- Onevenwichtigheid tussen de bescherming van ictekel
eigendom en publieke belangen.
- Behoud van de culturele identiteit en cultuur wameemse
gemeenschappen.
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- De bescherming van de belangen van de biotechmoiodustrie.

Door de verschillende benaderingen in het tweedt v dit artikel te
vergelijken, worden de voornaamste struikelblokkien de huidige
nationale en internationale onderhandelingen ovBsS Azichtbaar. De
vergelijkende analyse laat zien dat de diversdaai motivaties leidt tot
grote verschillen in de mechanismen Janefit-sharing en de daarbij
horende verwachtingen over het soort en de waaatte de baten die
gedeeld moeten worden. Een bijkomend probleemtislelaerschillende
benaderingen niet één op één overeenkomen metadéepsinten van
verschillende belangengroepen. Verschillende gmoegpeunen vaak een
combinatie van twee of meer benaderingen. Doelhetrartikel is, door
de verschillende benaderingen te onderscheidemzieht te vergroten in
de verschillende opvattingen en doelstelling rdrashefit-sharingen zo
een bijdrage te leveren aan een beter geinformexegebalanceerd debat
waarin beleidsmakers en andere partijen zich meeamusbt zijn van de
verschillende belangen die op het spel staan.

Wat isfair and equitable
benefit-sharing?

Hoofdstuk 4 bouwt voort op de verschillende beniaden totbenefit-

sharingom te onderzoeken wat nu precies verstaan woukroeerlijke’

en ‘gelijke’ verdeling van baten, en hoe dair and equitable benefit-
sharing mechanisme het best kan worden gerealiseerd. Behibkende

benaderingen vormen de basis voor een filosofisefectie en worden
besproken in samenhang met de voornaamste recthiyagidsprincipes
in kwestie. Deze zijn het principe van commutatiexehtvaardigheid en,
onder het domein van distributieve rechtvaardigheiel principes van
recht, verdienste, behoefte en gelijkheid. Bovedepe principes, die als
leidraad kunnen dienen voor de verdeling van batesrden ook de
principes van procedurele en cognitieve rechtvgaeld besproken
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aangezien zij een belangrijke voorwaarde zijn Juetrrealiseren vafair
and equitable benefit-sharing

Een belangrijke conclusie die voortkomt uit dezéleatie is dat het
bilaterale uitwisselingsmodel van ABS in de CBD &&am fundamentele
verandering toe is. Momenteel is het praktisch ogetifk voor landen en
gemeenschappen om de bewegingen en uitwisseliegeontroleren van
het plant genetisch materiaal op hun grondgebietedfaditionele kennis
aanwezig in hun cultuur, en dus om zich te verzakean een eerlijke ruil
van dat materiaal met externe partijen. Als alteehavordt een model
voorgesteld waarin dbenefit-sharingverplichtingen niet gekoppeld zijn
aan de uitwisseling van materiaal, maar aan hetugeldlaarvan. Een
voordeel van dergelijk model is dat de verantwoljidesid voor benefit-
sharing nadrukkelijk komt te liggen bij de partijen die thgenetisch
materiaal en/of traditionele kennis willen gebruik&o’n model wordt
ook ondersteund door het principe van gelijkheat, fdndamenteel blijkt
te zijn voor het hele idee vaenefit-sharing en wat inhoudt dat de
sterkste schouders de zwaarste lasten moeten desgens de grootste
verantwoordelijkheid hebben orair and equitable benefit-sharinge
realiseren.

Beschermen of delen? Publiek
onder zoek naar genetisch
materiaal in het jaar van de
aardappel

Hoofdstuk 5 analyseert het beleid en de omgeving tveee publieke
onderzoeksinstellingen die werken met genetischenaal van de
aardappel; het Internationale Aardappelcentrum )Ci® Peru, en
Wageningen Universiteit en Onderzoekscentrum (Wiagen UR) in
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Nederland. De twee instellingen zijn gesitueerden totaal verschillende
omgeving, maar beide worden meer en meer gecopfuahimet een web
aan (inter)nationale regulaties, belangen en opgan die invioed

hebben op het genetisch materiaal en de (tradigpkennis waarmee ze
werken. Terwijl het CIP, als lid van de Raadgever@mep voor

Internationaal Landbouwonderzoek (CGIAR), het dokéeft de

verspreiding van aardappel genetisch materiaaramgten ten behoeve
van de voedselzekerheid, is het gesitueerd ina&mhdat zeer ambivalent
is ten opzichte van het delen van dergelijk mad¢rian waar de

bezorgdheid voor biopiraterij wijd verspreid is. §éaingen UR, op haar
beurt, heeft vooral ten doel de Nederlandse aasds@qtor te

ondersteunen, maar het dient er voor te zorgendeahierbij horende
intellectueel eigendomsrechten en zogenaamde sat@mstrategieén het
onderzoek voor ontwikkelingslanden niet in de wia@gss.

Beide instanties zijn continue bezig hun eigen @ en die van de
verschillende partijen waarmee ze werken af te waget het doel een
balans te vinden tussen het delen en beschermenhwankennis,
technologie en genetisch materiaal. Echter, in digliee context waar
arme maar biodiversiteits-rijke landen en gemeeagodn, zowel als
geindustrialiseerde landen en biotechnologie bemjj vooral gefocust
Zijn op de bescherming van hun materiaal om daavrdehten van te
plukken en diefstal te voorkomen, zijn publieke ermbeksinstellingen
het aan hun stand verplicht om te durven delen.nidaa moeten ze
nieuwe manieren van delen en beschermen ontwikki&eaansluiten bij
hun missie en het best de publieke belangen dient.
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Intellectueel eigendomsr echten
In publiek onder zoek
her beschouwt: Een symposium

Hoofdstuk 6 bevat het startdocument en verslag dennternationale
conferentie “Intellectueel eigendomsrechten in @kbl onderzoek

herbeschouwt: Het delen van biotechnologie met ibkelingslanden”,

georganiseerd aan de Wageningen UR in April 20G8. dtartdocument
beschrijft de toenemende rol van intellectueel miigensrechten in
biotechnologie onderzoek en het moeizame proces midilieke

onderzoeksinstellingen ondervinden wanneer zij doggtot beschermde
technologieén proberen te krijgen ten behoeve vadem@oek voor

ontwikkelingsdoeleinden. De problemen variéren taah analyseren van
complexe patentdatasystemen tot het onderhandeterbetaalbare of
kosteloze licenties te krijgen met partijen die rdaalf weinig baat bij

hebben. Tegelijkertijd echter, worden publiecke aomdekers zelf ook
steeds meer gestimuleerd om hun kennis en uitwgedirie beschermen.
Een belangrijke vraag is daarom hoe publieke omadsinstellingen

ervoor kunnen (en moeten) zorgen dat hun intelstteigendomsbeleid
innovatie in ontwikkelingslanden niet blokkeert.

Over deze kwesties is gediscussieerd tijdens teen@tionale conferentie
die partijen van verschillende disciplines en adrtanden bijeenbracht,
waaronder plantkunde, sociale wetenschappen, okelingsstudies,

intellectueel eigendom organisaties, onderzoekstiggingsorganisaties,
de zaadindustrie en publieke groepen. Het verslagchyijft de

verschillende discussies, presentaties en bel&stgiuitkomsten van de
conferentie. Daarbij is ook gesproken over mogeligtrategieén die
publieke onderzoeksinstellingen kunnen helpen hawelgingsvrijheid

met betrekking tot onderzoek voor ontwikkelings@éasden te vergroten,
zoals de zogenaamde patent-pools, humanitairetiksern open-source
biotechnologie.
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Wetenschapsvalorisatie met
welke waarden?

Hoofdstuk 7 omvat een artikel dat reflecteert ophdedige trend van
valorisatie — het creéren van economische waartlimren de publieke
onderzoekssector. Meer specifiek richt het zictdeprraag of de nadruk
op economische indicatoren de optimale manier @ de wetenschap om
een bijdrage te leveren aan de maatschappij, of abn

wetenschapsontwikkeling zelf. Daarbij wordt terukgleen op de

Wageningse conferentie over dit onderwerp, maar nmet speciale
aandacht voor het organisatorische proces en delijkimen om

verschillende partijen bijeen te brengen om congplproblemen en de
daarbij mogelijke oplossingen te bespreken.

Bij de kwestie van valorisatie in het publieke omdek zijn veel

verschillende opvattingen en tegenstrijdige belangetrokken. Om tot
werkbare oplossingen te komen op dit gebied isahaaen continue input
van, en dialoog tussen, de verschillende belanghel#n vereist. Dit
blijkt niet altijd makkelijk realiseerbaar, bijvdoeeld omdat
belanghebbenden het al oneens kunnen zijn overaldepmdefinitie op

zich: Wat een probleem is voor de ene groep kantietiaals of zelfs een
voordeel zijn voor de ander, ook binnen één enlttkzerganisatie. Maar
aangezien de huidige valorisatietrend de rol vanpblieke onderzoek
zelf beinvloedt, zullen onderzoeksinstellingenmhviduele onderzoekers
de nodige tijd en moeite moeten investeren om fiecteren op diens
impact en (lange termijn) gevolgen.
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Op weg haar rechtvaardigheid
In benefit-sharing

Hoofdstuk 8 brengt de voornaamste uitkomsten vaordierzoeksproject
samen. Zonder alle conclusies van de voorgaandil$takken in detail

te herhalen, geeft het een overzicht door te rneflea op de
onderzoeksvragen uit Hoofdstuk 1 en de algemenelusias die daaruit
voortgekomen zijn. Gegeven de vele praktische {bisahe) knelpunten
rond benefit-sharing en de sterk uiteenlopende belangen en opvattingen
over het delen en/of beschermen van plant genetisaieriaal,
(traditionele) kennis en intellectueel eigendomistes, kunnen we
voorspellen dat het debat robdnefit-sharingvooralsnog niet voorbij zal
zijn. In dit proefschrift worden enkele fundamestgkranderingen in het
huidige uitwisselingsmodel van de CBD voorgesteid po de huidige
impasse in de internationale ABS onderhandelingesiobrbreken, en om
te werken naar een eerlijke en gelijke uitkomstndaa Het moet
duidelijk zijn dat benefit-sharingook lasten lfurden-sharing)met zich
meebrengt, en dat voor een succesvolle implementai fair and
equitable benefit-sharingen voortdurende betrokkenheid vereist is van
alle partijen op internationaal, nationaal en ldkaeveau. Met deze
betrokkenheid kan benefit-sharing een nieuwe ‘dardi van
rechtvaardigheid” worden voor hoe landen, bedrijvepublieke
onderzoeksinstellingen, en inheemse gemeenschapgtesikaar omgaan.
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