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Executive Summary

Many developing countries are in the process okliging or updating their national Intellectual
Property Rights (IPRs) systems in order to adherimternational agreements. With respect to the
agricultural sector in developing countries, th@dmance of implementing a Plant Variety Protection
(PVP) system that suits national and local needscanditions is of utmost importance. Developing
country economies are highly dependent on theicaltpral sector for income, employment and food
and, at the same time, approximately 75% of thddsohungry and poor live in rural areas and are
involved in agriculture. As protection mechanisnihe market, PVP rights can stimulate investments
in plant breeding and promote the disseminatioagpicultural innovations. Yet, a PVP system that
effectively disallows the exchange of seeds by &amwill obstruct access to new protected varieties
since smallholder farmers almost exclusively sogrgeh varieties from informal sectors.

The challenge for developing countries is to creatdPR system that suits both their commercial,
national food security, and smallholder farmerseiasts. This report aims to assist in that endgavo
by analysing the current status of IPR legislateord regulations regarding seed in five African
countries: Burkina Faso, Kenya, Rwanda, Tanzania@ganda; and the international and regional
IPR organisations that encompass them: in particDkP| and ARIPO. In addition, we investigate
the possibilities for, and examples of, a PVP sydteat creates different levels of protection idesr

to fit the needs and characteristics of the vargresd systems that exist in a given country —o¢éh b
formal (public and/or private sector based) andrimial (farmers and community based) seed
systems.

This is what we call a differentiated PVP regimeP¥P system that creates different levels of
protection for different crops and/or with respéat different groups, in order to recognize the
importance of the various seed systems and to mespm the needs and interests of the diverse
stakeholders involved. We analyse the legal spacwided by the international IPR regime
(particularly the TRIPs agreement and UPQOV conwasii for countries to adopt such an approach, in
combination with a typology of the main seed syst¢hat exist in the five target countries. Data has
been derived from desk studies, expert interviewtheé Netherlands and the five target countrieg, an
a regional workshop that was held in Nairobi, KeopeB-4 October 2012.

Kenya, Rwanda, Tanzania and Uganda are membeiseoffrican Regional Intellectual Property
Organisation (ARIPO), while Burkina Faso is a membé its West African counterpart the
Organisation Africaine de la Propriété Intellecke(OAPI). Not only these two regional
organisations coordinate the development of intald property law and policies in line with the
international developments, they also handle aidereble amount of tasks in respect of registration
and administration of some IP regionally, on belwdlthe member states. There is however a key
difference between these two organisations. OAfdctYely plays the role of both a national and
common intellectual property office for each membtte, meaning that in respect of plant variety
protection for example, a PVP certificate applied &nd granted from the OAPI headquarters in
Yaoundé Cameroon targeting one country will be mefable in all the member countries of the
organisation. As opposed to OAPI, ARIPO administarqiumber of IP protocols on patents,
trademarks and designs and largely undertakesasubys examination of the applications filed at the
national level. The actual protection is down &pacific jurisdiction and the intellectual propetitie
granted will only be valid in the territorial bousmies of that jurisdiction.

Specifically in respect of the systems of plantietsr protection operating in the two regional
international organisations (OAPI and ARIPO), theports finds that OAPI already has a plant
variety protection regime which is enshrined inenX of the 1999 revised Bangui Agreement; while
ARIPO is still in the process of developing the RRI legal framework for the protection of new
varieties of plants. Both regimes are shaped todbepliant with the 1991 version of the UPOV Act,
this approach being an indication of these orgéoisst plans to apply for and eventually join UPOV
as full members under the 1991 Act. Alongside OARd ARIPO, other economic organisations and



policy research-led organisations namely COMESA ASB8ARECA, are pursuing initiatives aimed at
promoting policy development in the agriculture teecin the sub regions, in particular the
harmonisation of seeds regimes and intellectuglgmtg policies across countries.

With regards to the national legislations pertainio seeds in all the five study countries, this
research finds that each of the countries has & Ia@ein place. Concerning the alignment of these
regimes to the international standards on seedtguantrol, it emerges that Burkina Faso and
Rwanda are neither members of the OECD Seed iCatiin Standards Scheme nor members of the
ISTA seed testing standards. This may be a refledf the acute lack of implementing regulations of
the national seed legislations of these two coesitrmore than in the other study countries. Such
implementing regulations effectively target qualitgpntrol on such areas as seed production,
processing and labelling for the purpose of comraksation. Of the remaining countries, Kenya and
Uganda are members of both the OECD seed cenaicatheme and of ISTA seed testing standards.

Alongside the seed legislations, most countriescsetl have or are in the process of developing or
amending their plant variety protection regimeshviiie exception of Rwanda where there has been
no indication of plan to develop a national PVP Ilseon. Burkina Faso, as a member of OAPI is
bound by the PVP regulations included in Annex Xtloé 1999 Revised Bangui Agreement. In
November 2012, the Tanzanian Parliament passe@012 PVP Bill, which is now awaiting
presidential assent to become an Act. The pasdirigi®o Bill represents an important step on the
materialisation of Tanzania’'s ambition to join UP@Y¥ a full member under the 1991 Act. Uganda is
still in the process of discussing its PVP Bill wihiis currently going through parliament, while
Kenya is also in the process of amending its cti$eeds and Plant Varieties Act, with the new Bill
going through parliament. Policymakers in both Wgand Kenya are hoping that the conclusion of
these processes will lead to the countries joitdRPV as full members under the 1991 Act. In the
case of Kenya, this will mean an upgrade fromutsent membership under the 1978 Act.

The importance of the UPQV system for stimulatimgnp breeding and harmonizing IPR standards
was emphasised by the participants of the regismakshop in Nairobi. However, it was also
recognized that in its current form, the UPOV systdoes not recognize informal seed systems.
There are different typologies of seed systemsatipgy in the five countries. These are farmer-based
seed systems, community-based seed systems, failial seed systems, mixed public-private seed
systems, relief seed systems, and pure privatee\e@lains. For a myriad of reasons, informal seed
sources (farmer-based, community based and relef systems) are the main supply channel of seed
to smallholder farmers. For as long as farmers haadequate access to farm input markets; access
to credit to purchase seed remain limited; and etaskannels will remain unfavourable to farmers in
remote areas, informal seed sources will contimuesign supreme in these countries. It is therefore
recommended that these seed systems also reqeingtbiening and recognition within the existing
policy infrastructure. The report notes that alseadth the support of the Dutch government and
institutions, the African Union Commission throughe Integrated Seed Sector Development Project
(ISSD), is engaging a number of African countriestiie need for and mechanisms to strengthening
their informal seed sector.

The TRIPs agreement provides countries with consiie flexibility to develop IPR laws that fit
their national priorities with respect to agricuéiuln particular, it allows member countries tal{®
provide for asui generissystem for the protection of plant varieties withdefining the components
such system should be composed of. As such, thd’sTRigreement certainly allows for the
establishment a differentiated PVP system. The URQ@\Act only allows for a differentiated PVP
system to some content. A good example is the Euh€ibRegulation on Community Plant Variety
Rights, which creates three levels of protectioninpjuding a list of crops for which the farmers’
privilege applies, and by excluding small farmewsf the requirement to pay a remuneration to the
breeder. Seed exchange among farmers is not pedmitider UPOV 91.

Given the importance of informal seed systemsHergrovision of seed and the conservation of agro
biodiversity, several proposals have been madenend UPOV 91 in such a way that the exchange



of farm-saved seed for certain crops and/or farrgepermitted. For example, by creating a separate
PVP right for open pollinated food crops; by expagdthe private and non-commercial use
exemption to resource-poor farmers; or by broadenire farmers’ privilege. Such amendments
would obviously increase the legal space membentci@s have to establish a PVP system that
recognizes and suits their different seed syst&issussion on these proposals and on the concept of
a differentiated PVP regime within UPOV circleghsrefore to be encouraged.

Some developing countries have or are in the psookdeveloping an alternatiglii generissystem

for plant variety protection. Malaysia, for examphas a PVP law that follows the contours of UPOV
'91 but added special provisions to facilitate fhretection of farmers varieties and the needs of
smallholder farmers. The Ethiopian draft PVP lawates three levels of protection as it intends to
include a list of crops by ministerial directiver fwhich farmers have no right to reproduce seed on
farm, while for all other crops they have, and dhadtlers are also allowed to exchange and sell-farm
saved seed amongst themselves. The African Mode] &ad the PVP laws in some Asian countries,
include ABS provisions as part of their objectige¢cognize and secure the full spectrum of farmers
rights and rights of traditional communities asividt from the CBD and ITPGRFA.

With respect to a differentiated PVP system, thekaloop participants observed that one of the main
difficulties is to define the different levels ofgbection in practical and legal terms. To furtheftect

on the form, feasibility and realisation of a diffatiated PVP system in the five target countraes,
intensive round of consultations will be needednhwiblicymakers and relevant stakeholders on a
country per country basis. Depending on the courgugh process will have to involve capacity
building components tailored to the needs of d#iferstakeholders, and formula that facilitate
transparency and the inclusion of all stakeholdwerslved.
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Chapter one: Introduction
Bram De Jonge & Marcelin Tonye Mahop

Intellectual Property Rights (IPRs) are generalhgerstood to promote investments in knowledge
creation and business innovation by granting exgtusghts to right-holders to prevent others from
using newly developed technologies, goods and ceswvithout their permission. In return for the
exclusive right, the inventor is required to disedhe invention and is stimulated to dissemintage t
new knowledge and technologies through innovatammshe market. In principle, this should be for
the benefit of both the innovator and society agda This is reflected in the objective of the
Agreement on Trade-Related Aspects of IntellecRm@perty Rights (TRIPs) of the World Trade
Organisation (WTO):

The protection and enforcement of intellectual prop rights should contribute to the
promotion of technological innovation and to trengfer and dissemination of technology, to
the mutual advantage of producers and users ohtdmhical knowledge and in a manner
conducive to social and economic welfare, andlalance of rights and obligatiohs.

The TRIPs agreement sets minimum standards on ribtecgion of intellectual property for all
member states of the WTO. Since its enactment 84 18any developing countries have started to
develop or upgrade their IPR systems in order teesalto the international standards. However, the
IPR models on which these standards are basedtihaiverigin in the industrialised countries. Their
value for, and compatibility with, the socio-ecorioroonditions in developing countries is therefore
disputed.

One of the main arguments for developing counttiesmplement and enforce international IPR
standards is that this will facilitate their intagon in the world economy, stimulating much needed
technology inflows in the form of foreign directvistments, licensing and export3here is,
however, little scientific evidence that suppotigstargument, especially regarding countries with
weak technical absorptive capabilitte®n the contrary, historical evidence seems to asigthat
many developed countries have benefited from revengineering and imitation facilitated by weak
IPR regimes in the course of their developnient.

With respect to the agricultural sector in devebgpcountries, the importance of implementing an
IPR system that suits national and local needscamdlitions is of utmost importance. Developing
country economies are highly dependent on theicaltural sector for income, employment and food
and, at the same time, approximately 75% of thddsohungry and poor live in rural areas and are
involved in agriculturé. Access to new agricultural technologies is impurfar farmers to improve
their situation or even to cope with changing coods such as climate change or decreasing soil
fertility. As a farm input, seed is an importantrger of technology that enables farmers to meeit th

! Maskus, 2000. Intellectual Property Rights in @lebal Economy. Washington DC: Institute for In@tional
Economics;

2 Hassan, Yaqub, Diepenveen, 2010. Intellectual &tg@mnd Developing Countries: A review of therkiire.
http://www.rand.org/content/dam/rand/pubs/technicgborts/2010/RAND_TR804.pdfall, Sanjaya, 2003.
"Indicators of the relative importance of IPRs &vdloping countries," Research Policy, Elseviel, 32(9),
pages 1657-1680, October.

* Commission on Intellectual Property Rights , 20@grating Intellectual Property Rights and Deypehent
Policy. http://www.iprcommission.org/papers/pdfs/final_regaprfullfinal.pdf; Linsu Kim, 2003, Technology
Transfer &

Intellectual Property Rights: The Korean Experieftp://ictsd.net/downloads/2008/06/cs_kim.pdf

* FAO, 2005. State of Food Insecurity in the WorliD3. Eradicating world hunger — key to achieving th
Millennium Development Goal$tp://ftp.fao.org/docrep/fao/008/a0200e/a0200e.pdf




pressing needs. Yet, an estimated 80% to 95% skalll used in developing countries is produced in
informal seed systems, which means that the sadfisged on-farm, and the sharing of seed among
neighbours and kin, is the main source of seednfust crops in developing countries. An IPR system
that effectively disallows the exchange of seedddmmners will obstruct access to new protected
varieties since resource-poor farmers almost eialyssource such varieties from informal sectors.

In addition, by not taking local needs and condgianto account it is very unlikely that an IPR
system will stir domestic innovation. There areyiaw impact assessment studies of IPR protection
on plant breeding and agricultural development éwetbping countries. But the studies that exist
generally observe little or no evidence of an iasegl number of plant varieties available to farmers
apart from those producing for commercial (expargrkets’ Local research or R&D aimed at the
needs of poor farmers is not stimulated, and sdowies warn for the perverse incentives that IPRs
can create for agricultural research organisatiynsteering research priorities away from food srop
that do not have high commercial vafue.

For these reasons, developing countries have lepeatedly advised to make as much use as possible
of the legal space provided by the internation& tegime in order to create an IPR system that fits
their national needs and objectives with respeeiriculture’ Yet, as many developing countries are
characterised by a dwindling public breeding seetod an emerging private sector, and by an
increasing number of city dwellers next to largenbers of resource-poor farmers, the challenge for
developing countries is to create a Plant Varietgtéetion (PVP) system that suits both their
commercial, national food security, and smallholdemers’ interests.

This report aims to assist in that endeavour bylyaimey the current status of IPR legislation and
regulations regarding seed in selected countri€guin-Sahara Africa. In addition, an inventory will
be made of the main seed systems that need tosbegdished in the target countries. Finally, we
analyse the legal space that countries have tdafeend/or adapt their PVP laws to the needs and
conditions of these different seed systems. Fot phapose, we will explore examples of, and
proposals for PVP systems that establish diffelerels of protection for different crops and/or twit
respect to different groups. These are what wedifidrentiated PVP regimes that aim to recognize
and strengthen the various seed systems thatiexigtveloping countries and respond to the needs
and interests of the main stakeholders involved.

This research project is commissioned by the D(topsector Horticulture and Starting Materials,
and funded by the Dutch Ministry of Economic AffgirAgriculture and Innovation. The countries
that have been selected are Kenya, Burkina Fasan&ay Tanzania and Uganda. The short duration
of the project has been utilized for an extendezhtification phase involving desk study, expert
interviews and one week missions to the five taogemtries. In addition, a regional workshop was
held in Nairobi, Kenya on 3-4 October 2012. Duritlgs workshop, discussions on country
experiences were held with seed regulation spstsalplant breeders and IPR officials from the five

®> World Bank, 2006lntellectual Property Rights: Designing regimesstgpport plant breeding in developing
countries Washington DC: World Bank Agriculture and Rurav@lopment, Report 35517,
http://siteresources.worldbank.org/INTARD/Resoufigd? ESW.pdf UPOV, 2005. The Impact of Plant
Variety Protection, UPOV Publication No. 353(E);igaekar, D., 2002. 'Intellectual property rightslan
agriculture: An analysis of the economic impacplaint breeders' rights'.

® World Bank, 2006lIntellectual Property Rights: Designing regimesstgpport plant breeding in developing
countries Washington DC: World Bank Agriculture and Rurav@lopment, Report 35517,
http://siteresources.worldbank.org/INTARD/ResoufifeR ESW.pdf

" Dutfield, G., Muraguri, |., Leverve, F. 2006. Eaphg the flexibilities of TRIPS to promote biotewiogy
capacity building and appropriate technology trandfinal Report IPDEV Work Package 7.
http://www.ecologic.eu/download/projekte/1800-18@02/wp7_final_report.pdfWorld Bank, 2001. “Global
Economic Prospects and the Developing Countrie?:2@@king Trade Work for the World’s Poor”, World
Bank, Washington DC, p. 133.




target countries. Apart from verifying and discuagsinational legislation and implementation
processes, and the different seed systems that &esediscerned, workshop participants discussed th
pro’s and con’s of implementing a differentiatedAPSystem in their countries.

Outline

The second chapter describes the international fexjaework in which the target countries operate.
An important dimension of this analysis relateshe sub-regional intellectual property schemes to
which the selected countries are involved, which #rose promoted by the African Regional
Intellectual Property Organization (ARIPO), and iféest African counterpart the Organisation
Africaine de la Propriété Intellectuelle (OAPI). rkhermore, the report describes key international
intellectual property and seed related instrumdotsising on issues of farmers’ rights and plant
breeders’ rights protection and seed certificatind quality evaluation. The International instrutsen
covered by the report include the 1978 and 1991 WROnventions, the 1994 TRIPs agreement of
the WTO, the 1992 Convention on Biological Diveysénd its protocols, the 2001 International
Treaty on Plant Genetic Resources (ITPGR) for Faadi Agriculture of the FAO, and the OECD and
ISTA seed certification and seed quality standards.

The third chapter reports on the identification sioas that have taken place in order to analyse the
IPR legislation regarding seed (i.e. patent lawPR&Ww, and seed laws) in the five target countries.
This component has focused on the national legislah place and its actual implementation, the
international and regional IPR agreements/orgapisato which the countries are members, and the
(updating) processes that are currently takingeplac

In the fourth chapter an inventory has been madehef main seed systems that need to be
distinguished in the five target countries. It iertin stressing that, conscious of the time condrai
the conduct of the inventory of the typology of dexystems in the study countries has followed a
general approach, considering that it was not Iié@$d undertake a detailed exploration of the seed
systems of each country.

The fifth chapter analyses the legal space provioedhe international IPR regime (particularly
TRIPs and UPOV) in order to investigate the po#sds for developing countries to develop and/or
adapt their patent and PVP laws to fit their nalquriorities with respect to agriculture. The cteap
discusses the flexibilities countries have withpees to patent law and ttseii generisoption for the
protection of plant varieties. Special attentiorll \gp to the possibilities for, and examples of, a
differentiated PVP regime, and several PVP lawsfapuntries and regions around the world are
explored.

In the sixth and final chapter, we will bring toget the findings of the previous chapters and cefle
on the conclusions of the regional workshop in Wwhtee current IPR situation in the target countries
and the perspectives on developing a differenti&e® regime have been discussed. This will be
followed by recommendations on the main actionsiead to be performed in order to work towards
the realisation of an IPR system that suits botmroercial, national food security, and smallholder
farmers’ interests in the target countries.

The workshop was organised back to back with tgept on Access and Benefit-Sharing Systems in
Africa. Furthermore, collaboration and complemeityanave been established with the Integrated
Seed Sector Development (ISSD) project, and thggirintellectual Property Regimes for Pro-Poor
Innovation in Agriculture, part of the researchgmamme Responsible Innovation, which is financed
by the Netherlands Organisation for Scientific Reske (NWO).



Chapter two: The international and Regional Instruments and Processes
Relevant to Plant Variety Protection and Seed Systems in Sub-Saharan
Africa

Marcelin Tonye Mahop

In approaching the seeds systems in Sub-Saharaewnto comprehend how they operate and make
recommendations for a differentiated plant vargtytection system that recognises and strengthens
the various systems, it is useful to assess thenexb which current international and regional
regimes address the varying interests of actorshwed in the seed sector. The international systems
and instruments explored are the UPOV system aftplariety protection, the 2004 International
Treaty on Plant Genetic Resources for Food andcAljure, the 1994 WTO TRIPS agreement, the
Convention on Biological Diversity and its protos@nd key seed certification and testing standard
promoted respectively under the OECD and the lateynal Seed Testing Association (ISTA). At the
regional level, the two regulatory systems exploegd the African Organisation of Intellectual
Property (OAPI) and the African Regional Intelleadt®roperty Organisation (ARIPO)

The UPOV Plant Variety Protection systent:

The Convention of the Union Internationale pouPtatection des Obtentions Vegetales (UPQOV) was
adopted in Paris in 1961 by industrialised countkeen to protect the interests of their breeding
industry both in their domestic markets and ovessiahas been revised three times in 1972, in 1978
and the most recent version of the UPQOV convenidhe UPOV 1991 version. As of 27 April 2012,
UPQOV counts 70 members in total among whom 47 mdestrialised countries and 23 are non-
industrialised countries As it stands, new and prospective candidates ¢ofuh membership of
UPOV are no longer able to sign up to the 1978 Hot UPOV convention is sui generissystem
designed specifically to protect the rights of llexs over new plant varieties. In protecting tigits

of breeders of new varieties of plants, the coriganivorks as an incentivising tool for those who
invest their time, money and put their ingenuitytli®e production of new and improved planting
materials to the benefit of humanity.

With no intent to engage into another full analysfithe UPOV convention, such analysis that have
been extensively carried out elsewhetkis section presents the key components of th@\WPVP
system in a comparative manner, between the twentexcts notably the 1978 and the 1991 Acts The
components of the UPOV regulatory system presedrdémv include the coverage of varieties eligible
for protection, the question of dual protectiorg gtope of the protected rights of plant breedees o
new plant varieties and the length of protectioovted to PBRS, the exemptions to breeders rights,
and whether or not farmers’ privileges have be&artanto account in the two versions of the UPOV
acts discussed here.

Coverage of varieties

The 1991 Act of UPOV provides for a gradual procetsnclusion of plant genera and species
leading to a comprehensive coverage for the priotecif all plant varietie$.Upon joining UPOV,
new members must provide for the protection ofeaist 15 plant genera or species and will be
expected to extend protection to all plant genespecies within 10 years of membershihis is

! The UPOV conventions are further discussed in @hdp

2 http://www.upov.int/export/sites/upov/imembers/erilpab423.pdf

% See Dhar, B. 2002. Sui Generis Systems for Planiety Protection, Options under TRIPS: A discussio
Paper. Quaker United Nations Office (QUNO), Geneva

* Article 3(1) of the 1991 UPOV Act

® Article 3(2) of the 1991 UPOV Act




contrary to the 1978 act that has not taken theaagh for protection of all plant genera and specie
Rather article 4 of the 1978 act stipulates thaimbr can progressively provide protection to an
increasing number of genera and species, begimmithgfive on the date the act enters into force and
reaching 24 within eight years. In addition, ther8%ct allows member to freely limit the act's
application to a specific genus or species.

Dual protection PBRs and patents

In permitting countries to provide for the protectiof new varieties of plant through PBRs or paent
the 1978 Convention of UPOV forbids the option odrging both forms of protection to the same
variety® This restriction of dual protection has been diftey the 1991 Act which now permits states
to protect the same variety with both patents s2BR<?

Scope of PBRs and length of protection

UPOQOV 1991 act has expanded from the scope of tfi€ ¢8rsion to include other actions requiring
the authorisation of the breeder. The 1978 Act iples/for a limited number of actions the conduct of
which requires the authorization of the breeder #hebe include: production for the purpose of
commercial marketing; the offering for sale and keting of the reproductive or vegetative
propagating materiafs.In comparison, the 1991 Act expands this list olide such acts as
production or reproduction, conditioning for therpaose of propagation, offering for sale, selling or
other marketing, exporting, importing and stockingall of the above mentioned purposes require
prior authorisation of the breeder.

In addition, the 1991 Act of UPOV has extended gxtion to what is defined as Essentially Derived
Varieties (EDV) and on the parts harvested fromdtiginal proprietary materials. This is to ensure
that first generation breeders of a variety eamards from second generation breeders, who, under
the previous versions of UPOV, could undertake mimocosmetic breeding based on a protected
variety and claim PBRs on a second generation tyarfdhe length of protection of PBRs has also
been amended in the 1991 version in the interelstegfders, as compared to the 1978 version moving
from 15 years (1978 Act) to minimally 20 years (198ct) for any variety with the exception for
trees and vines for which the length of protectoB5 years (1991 Act).

Breeders’ exemptions

The rights of plant breeders to use a protectedetyammas an initial research material for the
development of new varieties is upheld in both 19¥8 and the 1991 versions of the UPOV
conventiorr

Farmers’ privileges

The 1978 Act of UPOV does not have any mentiothefprivileges or rights of farmers to exchange,
sell or re-sow seeds harvested from proprietargtplarieties. However, the exemption to PBRs in
the 1978 Act regarding ‘private use for non-comrnarpurposes’ may be implemented to uphold
farmers’ privileges. The 1991 Act of UPOV addredsemers’ privileges as an optional exemption to
breeders’ rights’ However, domestic PVP law should provide that fmsrexercise their privilege
‘within reasonable limits’ and ‘subject to safegiliag the legitimate interest of breeders’.

® Article 2(1) of the 1978 Act UPOV

" Article 5 of the 1978 UPOV Act

8 Article 14 of the 1991 UPOV Act

° Article 5(3) of the 1978 Act of UPOV and Articl&(1) of the 1991 UPOV Act
10 see Article 15(2) of UPOV 1991 Act



Table 1: Comparison between 1978 and 1991 Acts oPOV

Issues

UPOV 1978

UPOV 1991

Scope of coverage

Number of genera or species required

protection to be increased gradually frq

5 at the time of accession to the Act to
eight years later

prepecies required to be protects

ftmcreasing number of genera |or
ad,
Zdom 15 at time of accession o
Act to all genera and species [L0
years later (5 years for members

of earlier UPQV Act).

Eligibility
Requirements

Novelty, distinctness, uniformity, and
stability.

Novelty, distinctness,
uniformity, and stability.

Minimum exclusive
rights in propagating
material

Production for purposes of commercial
marketing; offering for sale; marketing;
repeated use for the commercial
production of another variety.

Production or reproduction;
conditioning for the purposes of
propagation; offering for sale;
selling or other marketing;
exporting; importing or
stocking for any of these
purposes

Minimum exclusive
rights in harvested
material

No such obligation, except for
ornamental plants used for commercial
propagating purposes.

Same acts as above if harvested
material obtained through
unauthorized use of propagating
material and if breeder had no
reasonable opportunity to

exercise his right in relation to
the propagating material.

Prohibition on dual
protection with
patent

Yes, for same botanical genus or speci

eS.

No.

Breeders’ exemption

Mandatory. Breeders free to use proteq
variety to develop a new variety.

t&krmissive, but breeding and

exploitation of new variety
“essentially derived” from
earlier variety requires right
holder’s authorization

Farmers’ privilege

Implicitly allowed under the definition of
minimum exclusive rights and under

exemptions to plant breeders’ rights in
respect of private use for non-commerg
purposes.

idafeguarding the legitimate

Allowed at the option of the
member country within
reasonable limits and subject t

O

interests of the right holder

Minimum term of
protection

18 years for grapevines and trees; 15
years for all other plants

25 years for grapevines and
trees; 20 years for all other
plants

Adapted from Helfer, L.R., Intellectual PropeRights in Plant Varieties: an Overview with
options for National Governments, FAO Legal Pag&nsne 31, July 2002.

The International Treaty on Plant Genetic Resourcesfor Food and Agriculture

(ITPGRFA)

The international Treaty was adopted in 2001 artdred into force in 2004. As a successor of the
1983 International Undertaking, the Treaty and séme resolutions of the FAO have in their own
way attempted to address the interests of the melbtry and those of farmers. The International
Undertaking was largely seen as hooked on the iptanof genetic resources as common heritage of
mankind. This means that they should be availatMeahyone to use according to one’s wish, with
relatively less accountability in or no obligatitmrespect any rights such as the sovereign rights
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the countries of origin or farmers’ rights. Thiswwmon heritage principle was thought to be damaging
to the sustainability of genetic resources whicluldaherefore be exploited by entities with the
capacities to do so, with no obligation to resgketrights of farmers or to compensate the source o
origins of such resources.

Broadly speaking, it seems fair to say that infthven that the IU was adopted in 1983, it failed to
address the protection of plant breeders’ righthémanner was crafted by the UPOV 1978 Act, to
the discontent of industrialised countries and rtlediong breeding industry. But the developing
countries also, concerned with the common heritdgeankind principle over genetic resources, felt
let down by the U as it failed to properly tackte protection of farmers’ rights.To address these
critical concerns of plant breeders and farmers ibhalanced manner, the FAO adopted two key
resolutions in 1989. At the FAO general assembl$989, Resolution 4/89 accepted the primacy of
PBRs and allowed member countries bound by UPOhpmse very limited restrictions to farmers’
practices of free exchange of seeds and othewatiitg materials as provided by the IU. With regard
to farmers’ rights, resolution 5/89, provided forrecognition (albeit arguably vaguely) of the
contribution and rights of farmers to the mainteseaaf agrobiodiversity.

Following the trend of the two above mentioned F&®olutions, the 2001 FAO Plant Treaty appears
to have further strengthened the recognition ofm&as’ rights. The preamble of the Plant Treaty
straightforwardly addresses farmers’ rights to sage, exchange and sell farm saved seed and other
propagating materials. Despite this very explicitg with regards to farmers’ rights in the preamble
part Ill, Article 9 of the plant treaty which islsety dedicated to the question of farmers’ rights,
appears to have diminished the international otiigaof countries to protect farmers’ rights as
Article 9(3) subjects such a protection to the dison of individual countries and according to
national law. Nonetheless, in encapsulating fariméghts, the Plant Treaty is the only internatibna
instrument that has done so and countries haveppertunity through the implementation of Article

9 of the Treaty to demonstrate their seriousnessldnessing farmers’ rights.

The 2001 Plant Treaty has not left the issue ifinRelation to genetic resources for food and
agriculture untouched. In relation to access ailgation of genetic resources within the framework
of the multilateral system, the plant treaty addpaevery ambiguous approach in article 12.3(d) in
which it stresses that ‘Recipients shall not claimy intellectual property or other rights that lirtiie
facilitated access to the plant genetic resouroeddod and agriculture, or their genetic parts or
components, in the form received from the MultitateSystem’. Depending on whether one is
sympathetic to the protection of farmers’ rightsaogproponent of IP protection on genetic resources
based discoveries, the interpretation of this lerigstill subject to intense debate.

The 1994 WTO TRIPS Agreement’

The 1994 WTO Trade Related Aspects of IntellecRuadperty Rights (TRIPS) was adopted and
incorporated as Annex 1c among a package of agrdentkat were annexed to the Marrakesh
Agreement that Established the World Trade Orgéinizan 1994 as an outcome to the Uruguay
Round of Negotiations of the General Agreement ariff6 and Trade (GATT). The adoption of this
agreement marked a significant shift, pushed byoapyof developed countries that wanted IPRs to
be part of the global trading systém.

Unlike previous IP agreemefitsthe TRIPS agreement brought about significaningba in the
international instruments dealing with IP proteati@ne of such changes is the requirement that

' Mahop, M.T.2010. Intellectual Property, Commuriights and Human Rights: the Biological and Genetic
Resources of Developing Countries, Taylor & Francis

12 The TRIPs agreement is further discussed in Chapte

13 Matthews, D. 2002. Globalising Intellectual PrdagdRights: The TRIPS Agreement, London: Routledge.
1 E.g. the 1883 Paris Convention for the Proteatibimdustrial Property and the 1886 Berne Conventim

the Protection of Literary and Artistic Works batiministered by WIPO



patents be granted to inventions whether producisaresses, in all fields of technology, as losg a
they are new, involve an inventive step and arealoi@pof industrial application. Before TRIPS,
countries had the possibility to exclude for insgncertain technological sectors from patent
protection according to their level of industrigveélopment and their national development strasegie
In requiring all WTO members to ensure that IP gction mechanisms are in place for all fields of
technology and subject to the relevant transitiopafiods, TRIPS provides for the minimum
standards for such IP protection but do not ohfige prevent parties to implement more extensive
protection standards than required by the agreemdnsing to their advantage this flexibility
enshrined in TRIPS, some countries have brouglit ¢benterparts to provide for TRIPS+ protection
through the conclusion of bilateral Free Trade A&gments (FTAs) and Economic Partnership
Agreements (EPAYThe formula TRIPS+ is meant to signify that thelieictual property provisions
of the FTAs and EPA generally call for level ofgfotection beyond TRIPS minimum standards to be
pursued in domestic legislations. Aimed at all does that belong to the Africa Caribbean and
Pacific (ACP) group, the EU signed on 23 June 20D years agreement, known as the Cotonou
Agreement, which is a framework treaty on tradel and political cooperatio. The Cotonou
Agreement provides that parties recognise the rieeensure an adequate and effective level of
protection of intellectual, industrial and commaltqroperty rights, and other rights covered by
TRIPS including protection of geographical indioas, in line with the international standards veith
view to reducing distortions and impediments tateital trade*® Pushing for higher standards of
protection beyond TRIPS among parties in the Catohgreement, the agreement defines intellectual
property rights broadly to include among other $p@latents, including patents for biotechnological
inventions and plant varieties or other effectiuegeneris systermsS.The implication of this clause is
far reaching. ACP countries including the five studountries entering specific Economic
Partnerships Agreements with the EU or some EU teimsnshould expect to find it hard to refuse
patenting on GMOs or other biotechnological innava in relation to agriculture. Of the five study
countries, Kenya, Rwanda, Tanzania and Ugandanaifeei process of negotiating a comprehensive
EPA with the EC, focussing on development coopematagriculture and rules of origfh.

Despite reducing the possibility that countries imadefining the technologies that may be protected
by patents prior to its adoption, TRIPS has accodated a great deal of flexibilities WTO members
can lean on in designing their TRIPS compliantd§imes™

With regards to the protection of agricultural imatons in particular plant variety protection,
relevant to this report is TRIPS article 27.3.bebhstipulates that:

Members may exclude from patentability: (b) plaatsl animals but not microorganisms,
and essentially biological processes for the prodoof plants and animals, other than non-
biological and microbiological processes. Howeveembers shall provide for the protection
of new plant varieties either by patents or by #icient sui generis system or by any
combination thereof.

15 Article 1 of the 1994 WTO TRIPS Agreement

16 Negotiating FTA and EPA is a stratagem by devedopmuntries to secure from their counterparts, rothe
developed countries and largely developing couwsittlee intellectual property protection that comdd
consensually be secured through multilateral pseesSee Blakeney, M. 2012. ‘the Legal Infrastmectar the
Protection of GIs’ in (Blakenet al Ed.) Extending the Protection of Geographical Indicaoase Studies
of Agricultural Products in AfricaEarthscan from Routledge: Oxford and New York, 583

" See European Communities, 2006. Partnership AgreeACP-EC: Signed in Cotonou on 23 June 2000 and
revised in Luxembourg on 25 June 2005’, Officedticial Publications: Luxembourg,.

18 Article 46.1 of the Cotonou Agreement

9 Article 46.5 of the Cotonou Agreement.

%0 http://trade.ec.europa.eu/doclib/docs/2009/septefnagoc144912.pdf

2L Some of these flexibilities are embedded in Aetitlin relation to the methods of implementatioT BIPS
provisions at the national level; Article 8 on tménciples in particular in relation to countrieliscretion to
design IP measures necessary to protection natriiealth and to address public interests. Publérést
related provisions in domestic IP regulations waailgl relate breeders’ exemption and farmers’ lpgés.




Pursuant therefore to this article and subjechéorelevant transitional perioffsit is an obligation to

all members of the WTO to provide some form of @ctibn to plant varieties and this can be through
patents and/or through an effective sui generisesy® The TRIPS Agreement does not however
define what an ‘effectivesui generissystem’ is. This lack of definition therefore pides some
amount of flexibility to countries as to how to apach plant variety protection at the domesticlleve

The Convention on Biological Diversity and its probcols

Despite not dealing specifically with seeds or neavieties of plants, the 1992 Convention on
Biological Diversity (CBD) and its protocols can beunted among the international instruments
pertaining to agricultural innovations albeit iretitly. The Cartagena Protocol on Biosafety to the
Convention was adopted on 29 January 2000 andeehiieto force in 2003. Its aim is to ensure the
safe handling, transport and use of living modiftgdanisms resulting from modern biotechnology
that may have adverse effects on biological ditetsiking into account all risks to human health.
The implementation of this protocol is likely toveasome implications on the handling of seeds
especially in respect of GMOs, considering thatahe an unsettled debate surrounding the impact of
GMOs in general on human health and biodiveréitenetically modified seeds produced through
biotechnologically based agricultural research mes$hare more likely to be protected through patents
than through the PVP system. However, the roleiaddfety laws is critical in the dissemination of
GMOs products because even if patent law allowsptitection of GMOs products, biosafety law
and other markets approval regulatory frameworkg imng@ede on the use of such products.

The second protocol to the CBD, which was adoptellagoya in 2010, deals essentially with the
implementation of the third objective of the contiem which addresses the fair and equitable sharing
of the benefits arising from the utilization of g¢ic resources. The impact of the implementation of
the Nagoya Protocol over agricultural innovationghs as access to and utilisation of genetic
resources for food and agriculture is still to Bplered and understood, especially as compareukto t
role of the 2001 FAO plant treaty’s multilateraksym.

If the CBD is to be viewed as addressing farmemtgriests in relation to seeds, this idea will be
associated with the Article 8(j) of the CB thapstates that:

Subject to national legislation, contracting partinall as far as possible and as appropriate
respect, preserve and maintain knowledge innovatiord practices of indigenous and local
communities embodying traditional lifestyles relevdéor the conservation and sustainable
use of biological diversity and promote their widapplication with the approval and
involvement of the holders of such knowledge, iratmns and practices and encourage the
equitable sharing of the benefits arising from diiézation of such knowledge, innovations
and practices.

% The TRIPS Council, through its decision IP/C/4eaded the general TRIPS compliance transitioiofer
for LDC Members for all obligations under the TRIR§reement, other than Articles 3, 4 and 5, untluly
2013 or until such date on which a Member ceasbs tan LDC, whichever date is earlier. Least dgyedo
countries still in considerable needs for technéoal financial capacities to fully implement TRIR® already
calling for an extension of the transition periaybnd July 2013. This call was made by Uganda artdnia
at the last symposium on LDC priority needs fohtacal and financial cooperation that was heldhatwTO
in Geneva from 31 October to 2 November 2012.

2 A brief discussion on national approaches foritiylementation of TRIPS Article 27.3.b and the intpace
of this article in a design of a differentiated PS§&tem pertaining to the seed systems at donieséctis
carried out in chapter 5 below.

24 For further information concerning the debate mumding the handling of GMOs, see visit broadly euous
publications of the African Center for Biosafety lattp://www.acbio.org.za/index.php/gmo-risk
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Some countries have included provisions in theilPA%sws to address the rights and interests of
(traditional) farmers in this respect.

Article 16 of the CBD that deals with Access to ahdnsfer of Technology acknowledges that
biotechnology tools can be protected by IPRs irogdatents, but developed countries’ parties
where such technologies are developed should #&gisl a way that facilitates access and tranefer t
developing countries.

International standards on seed certification andésting: the OECD and ISTA

The Organisation for Economic Cooperation and Dmuslent (OECD) has an established scheme
aimed at promoting Varietal Certification of SeedWhg in International Trade known as the OECD
seed certification scheme. Primarily including menship of OECD countries, since 1958, the
membership scope of this scheme has expanded ladénmon-OECD countri€s. The OECD
certification scheme harmonises seed certificaBtandards rules and regulations among all the
participating countries, to be applicable in assgssvarieties that satisfy the conditions of
distinctiveness, uniformity and stability (DUS) am@ving an agronomic value. The rules and
regulationd’ on the certification standards have been develégreal number of selected varieties and
species includingsrasses and Legumes, Crucifers and other Oil oefpecies, Cereals, Maize and
Sorghum, Sugar and Fodder Beet, and Vegetibles

In addition to the detailed rules and regulatioas gpecies as promoted by the OECD seed scheme,
there are additional guidelines on specific seedlyction aspects including the OECD guidelifas
Control Plot Tests and Field Inspection of Seedp€fbthe Guidelines for Multiplication Abroal,

and the Guidelines for the Authorization of someti@ieation Activities under the OECD Seed
Schemeg! It is expected that the implementation of thedesrand regulations and the associated
guidelines will lead to the production of ‘qualiguaranteed’ seed in participating countries, this
facilitating the movement of seeds internationadlyd therefore contributing to the removal of
technical trade barriers in seeds. Among the camselected for this study, only Kenya and Uganda
are members of the OECD seed certification schem@ning these two countries can exchange and
trade in seeds with other OECD members.

Another international scheme focussing on the gualf seeds is the scheme promoted by the
International Seed Testing Association (ISTA), whieorks with members spread across 79 countries
worldwide®* The association pursues as its vision the estabdiat of ‘uniformity in seed quality

% See chapter 5.

Members of the OECD seed certification scheme fanrte following link include some sub Saharan
African countries such as Kenya, South Africa, Wimand
Zimbabwe:http://www.oecd.org/tad/standardsforseadstrsforestfruitandvegetables/countriespartidiggnth
eoecdseedschemes.htm

" For detailed rules and regulations per speciggtad by the OECD seed scheme, see:
http://www.oecd.org/tad/standardsforseedstractoestiruitandvegetables/oecdseedschemesrulesandtiegsl
.htm

% See OECD seed schemes at:
http://www.oecd.org/tad/standardsforseedstractoestiruitandvegetables/abouttheoecdseedschemes.htm
% Guidelines accessible at:
http://www.oecd.org/tad/standardsforseedstracteestfruitandvegetables/ControlPIotEN092012.pdf

% Guidelines accessible at:
http://www.oecd.org/tad/standardsforseedstracteestéruitandvegetables/46091764.pdf

3L Guidelines accessible at:
http://www.oecd.org/tad/standardsforseedstractoestfruitandvegetables/seedsguidelinescertificatitivities
2012_EN.pdf

32 Membership of ISTA as of December 2010 includefi @@mber laboratories, 52 personal members and 42
corporate members. More details on these categofrieembers accessible at:
http://seedtest.org/en/members.html
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evaluation worldwide’. It does this by bringing it'embers to develop internationally agreed rules in
seed testing, seed sampling and research focuesirgpecific seed quality features such as seed
vigour, health, purity and germinatiGhOf the five countries selected for this study, ASfiembers

are found in four countries except in Burkina FaBeere are 120 laboratories accredited by ISTA
which are the only laboratories that can issueltibernational Seed Analysis certificates, and the
Kenya Plant Health Inspectorate Services (KEPHi$)mong these. In order to be counted among the
credible players in quality seed production angdssibly integrate the international seed tradator
least get its seeds to be accepted beyond natiamders, countries may consider endeavouring to
bring the seed testing provisions of domestic ratphs to ISTA standards. Of the study countries,
Kenya and Tanzania appear to have clear provismmsguality seed production in domestic
legislations while the other countries are yet ¢vadop implementing regulations to their seed acts
targeting seed quality standards.

Selected sub regional IP and policy mechanisms parhing to seeds
The African Regional Intellectual Property Organisaion (ARIPO)

The Africana Regional Intellectual Property Orgatizn (ARIPOY* is the successor of the English
Speaking African Regional Industrial Property Ongation (ESARIPO) which was created by the
1976 Lusaka Agreement. ARIPO was created to takeradge from effective and continuous
exchange of information and the harmonisation asmtdination of IP policies, laws and activities.
Today, ARIPO administers the Harare and Banjul dors that were adopted respectively in 1982
and 1997. The purpose of the Harare and the BaAgjidements is mainly to streamline the processes
of registration, filing, processing and granting jpétents, utility model, industrial design and
trademark applications. These two protocols areMnas the two regional IP systems in force and
administered by ARIPO.

With the potential to join these two regional IBst&®yns, is the prospective ARIPO Protocol for the
protection of new plant varieties that was discdssiethe 38 session of Administrative Council of
ARIPO which is expected to meet from 26 to 30 Nobem2012 in Zanzibar. There are concerns
about the draft ARIPO legal framework for PVP imtihg in relation to the process of its
development and its potential impact on farmeightis and food security. In relation to the process,
the main concern raised by civil society organsaiof ARPO member states is that this instrument
has been developed with consultations mainly betw&RIPO and some external actors such as
UPOV, CIOPORA, the African Seed Trade Associati«&TA), the French National Seed and
Seedling Association (GNIS), the USPTO, excludiotpes from member countries. In the absence of
consultations with member states actors, it is ghouhat the legal framework does not reflect the
realities of plant breeding and the seed systenmarfiber states. Consequently, the proposed legal
framework, as it reflects UPOV 1991, is not supperdf farmers’ rights and farmers seed systems in
ARPO member statés Without going into a detailed legal analysis dbttraft instrument, for the
purpose of this report it may suffice to stresg théirst considers the challenges facing agrigrat
development in Africa, before setting the policyides that should guide the legal framework for the
protection of new varieties of plants in Africa. ©af the major challenges for instance facing Asfric
is its growing number of undernourished people,ual#®0 million and the fact that more than 33
million children go to sleep without food. The dmment of agriculture in Africa must therefore be
achieved in such a way that it becomes able toym@enough food to feed the continent.

¥ See for example a planned ISTA workshop on seetyand germination scheduled in Ankara, Turkeynir
06/06/2013 to 09/06/2013. Accessibleldtp://www.seedtest.org/en/event-detail---0--0-38-html

3 ARIPO member states include: Botswana, Gambian&héenya, Lesotho, Liberia, Malawi, Mozambique,
Namibia, Rwanda, Sierra Leone, Somalia, Sudan, fnalz Tanzania, Uganda, Zambia, Zimbabwe.

% The full CSO declaration issued on 06 November22@kvailable at:
http://www.acbio.org.za/images/stories/dmdocumégisiconcernsonARIPO-PVPframework. pdf
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Among other policy considerations that should gulte development of a legal framework for the
protection of plant varieties, the draft ARIPO @ml policy proposes the development of
agricultural innovation systems taking into accouht phenomenon of climate change, the
development of the seed industry, the role of lsimt@logy in exploring and protecting agricultural
genetic resources, and the establishment of antieeplant variety protection system at the nalon
and regional levels. With regards to this last pdime draft regional policy appears to have made a
choice for an effectivesui generissystem for the protection of plant varieties basedthe 1991
version of the UPOV convention. The basis for tfisice according to ARIPO is that adopting such
a legal framework will facilitate ARIPO applicatida join UPOV as full member in the future. Based
on the UPOV 1991 act therefore, the draft legahtevork has provisions for the protection of new
plant varieties and the measures for conductingnaation of varieties. The exceptions to plant
breeders’ rights include a provision on the soechflarmers’ privilege, which also is attuned to the
UPQV 1991 act.

If adopted, this regional policy and the legal feamork will form the ARIPO protocol for the
protection of plant varieties.

The African Intellectual Property Organisation (OAPI)

The African Organisation of intellectual Proper@AP1)* was created pursuant to the 1977 Bangui
Agreement that was revised in 1999 in order togotire regime of protection of intellectual property
rights in line with developments at the internasiblevel, notably, the TRIPS Agreement. The 1999
revised Bangui agreement assigns a number of resldres to OAPI, including, but not limited to
the implementation of common administrative proeceduderiving from a uniform system for the
protection of industrial property and handling dfranistrative services related to industrial prayer
The system of administration of industrial propeafplied by OAPI is a common system in which
OAPI serves both as the national industrial prgpeftice within the meaning of Article 12 of the
Paris Convention and as the central patent docwatientand information body for all member
countries. The 1999 Revised Bangui comprises thedxgent itself and ten annexes dealing with one
specific tool for the protection of intellectualoperty rights, with annex X covering plant variety
protection.

Despite not being a member of UPOV, Annex X of Baagui Agreement deals with the protection
of plant varieties in a manner that is much attutethe UPOV 1991 Act. Like the draft ARIPO
regional policy for plant variety protection, Annéxof the 1999 Revised Bangui Agreement has
provisions on the scope of plant breeders’ riglotdieria for the protection of plant varieties,
exception to plant breeders’ rights, variety demation and nullity and cancellation of plant
breeders’ rights etc. Tailoring annex X to refléoe 1991 act of UPOV suggests that OAPI has
chosen the UPOV 1991 act as the effecsiviegenerissystem for the protection of plant varieties in
the context of the Organisation’s implementationAoticle 27.3.b of the WTO TRIPS Agreement.
However, it may be a questionable approach for QARIdopt a strong PBRs regime for countries of
low level of economic and agricultural researchyrddes in which more than 70% of seeds use can
still be qualified as belonging to the informal t®ys; and for its LDCs countries that are not yet
legally expected to implement a strong PBRs rediased on the extension of the transition period
for TRIPS compliance accorded to LDCs by the 29dpsmer 2005 decision of the TRIPS council.

The Association for Strengthening Agricultural Resarch in Eastern and Central Africa
(ASARECA) Intellectual Property policy Initiative

Alongside the intellectual property regimes of thwe prominent African IP organisations ARIPO and
OAPI, other important initiatives are carried oyt éstablished associations with interests in the

% Member countries of OAPI include: Benin, Burkinasb, Cameroon, Central African Republic, Chad,
Congo, Cote d’lvoire, Equatorial Guinea, Gabon,n@ai Guinea Bissau, Mali, Mauritania, Niger, Sehega
Togo
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agricultural sector, specifically seed issues. Aahle example is the proposal for a regional
intellectual property policy put forward by the Asgation for Strengthening Agricultural Research in
Eastern and Central Africa (ASARECA). ASARECA wastablished in 1994 by a group of ten
countries, each of which represented by its adticail research for development institute. The
founding countries of ASARECA are Burundi, DemoitraRepublic of Congo, Eritrea, Ethiopia,
Kenya, Madagascar, Rwanda, Sudan, Tanzania, andddgdhese countries were joined by South
Sudan in 2011 making ASARECA's countries’ membeaystd 11 countries. The mission of
ASARECA is to ‘enhance regional collective actiom agricultural research for development,
extension and agricultural training and educationptomote economic growth, fight poverty,
eradicate hunger and enhance sustainable use aifrces in Eastern and Central Afri¢a’ln
pursuing its mission, ASARECA ‘recognises the vabferegional collaboration among member
countries to overcome poverty and hunger and fastedevelopment aims of broad-based economic
growth, poverty eradication and improved livelihbdt

The harmonisation of seed policies being one ofdb® interests of the association, ASARECA
recognises the importance of intellectual propeigyts for the protection of plant varieties and
proposes a regional intellectual property policytgaing to seeds in a number of countries. The
countries concerned with this policy are those ive® in the ASARECA's five year World Bank
funded East Africa Agricultural Productivity Progmeme (EAAPP) covering Ethiopia, Kenya,
Tanzania and Uganda.The proposed policy starts by recognising that E#APP countries are
implementing most of the international instrumeats intellectual property rights; that improved
varieties and quality seeds are available in théABA countries and that exchange of germplasm
occurs through Standard Material Transfer Agreer(®RtTA) or other forms of MTA. An important
part of the proposed policy is its assessmentefkthtus of national and institutional IPRs po#idie

the EAAPP countries. Following this assessment,ptiogposed policy identifies some of the issues
that are not working in the EAAPP countries andopees the way forward. One prominent issue that
is found not working across all the EAAPP countrissthe limited recourse to protection of
agricultural innovations (such as plant varietigspugh IPR due to low stakeholders’ awareness. In
individual countries, the draft policy observesttimmKenya there is inefficiency in managing the IP
issues due to lack of a strong IP Management offidale in Uganda there is no plant variety
protection law in force in the country. As a wayward on the regional IP policy, one of the major
recommendations of the draft policy is for the EAARnember countries to fast track the
implementation of the harmonization agreement cd galicies and regulations, enact PVP laws
which are compliant to the UPOV 1991 convention &t track the compliance to the ISTA and
OECD standards on seed quality evaluation and certification respectively.

37 http://www.asareca.org/content/about-us-0
38

Id
39 http://www.eaapp.org
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Chapter three: Plant Variety Protection Regimes, Sed Regulations and the
patenting of genetic resources in the Study Countes
Marcelin Tonye Mahop

This chapter provides an overview of the IPR legish and regulations pertaining to seeds in the
five countries covered by this study. The categooé regulations concerned are in particular the
Plant Variety Protection (PVP) acts and the seesl @iceach of the selected countries. The analysis
below are organized in the following order startingh Kenya, then Burkina Faso, followed by
Rwanda, Tanzania and Uganda. In a final sectianis$ue of patent protection over plant varieties i
the study countries will be discussed.

Kenya

There is a range of regulatory instruments goverrilee production and handling of new plant
varieties in Kenya. This section provides a quicknsthrough a number of instruments governing
seeds’ production and plant breeders’ rights iny&en

The National Seed Policy of Kenya 2010

In 2010, the government of Kenya adopted the Nati@eed Policy which encapsulates Kenya's
ambitions and orientations aimed at boosting thed ssector. The National Seed Policy 2010
acknowledges the contribution of the agricultueadter in the country’s GDP estimated at 24% and to
Kenya's export earnings estimated at 60%. Furthegitbe National Seed Policy stresses that about
80% of the Kenyan population depends on agriculisréhe primary source of livelihood. According
to the policy, ‘agriculture retains significant patial in addressing pro-poor growth and develogmen
and improving the standard of living of Kenyah®espite its emergence as a regional leader in the
seed industry by the end of 2008 with the regiistnadf about 73 seed companies, it is still theecas
that the large majority of seeds planted in Kengave from the informal sector. Kenya is still
lacking significant quantities of improved seedpessally for crops like potatoes, wheat and some
pulses and certain varieties of seed maize suitedrid and semi-arid areas.

The 2010 National Seed Policy has identified a remab problems affecting the Kenyan seed sector
such as the insufficiency of certified seed malergand this particular problem affects nearly every
crop planted in Kenya apart from hybrid maize se€ther problems include but are not limited to

the low adoption of improved seeds and complemegnahnologies; the inconsistency of the legal

and regulatory framework owing to the fact that gnareces of legislations govern the seed sector;
the inadequacy of suitable varieties for marginaksg; the lack of access to affordable credit. The
Kenyan National seed policy aims at addressingtbblems identified through research the outcome
of which will provide clear direction for the sesdb sector development in order to sustainablyl avai
adequate high quality and planting material to ukers. The specific seed policy objectives of the
National Seed Policy that will support the develepitnof the Kenyan seed industry are multifold and
include issues ranging from the exploitation of gmential of improved varieties and technologies
for increased agricultural and forestry producgivibrough to the monitoring of seed supply and

demand situation in order to ensure adequate gicateed reserves.

It is still early days to assess the impact of Wagional Seed Policy on the ground in relation to
addressing the various issues earmarked in thefispgalicy objectives. Perhaps the realization of

! Government of the Republic of Kenya, National SBeticy 2010, Ministry of Agriculture, P.O.Box 3082
00100.
2 Ibid, 2010 National Seed Policy Kenya
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the specific policy objectives of the seed poliepéends on the effectiveness of the implementafion o
the other pieces of legislations governing the ssetbr in Kenya.

The Seed and Plant Varieties Regulations 1991 anldeg Seed and Plant Variety Bill 2011

The current legislation in Kenya governing the seedtor broadly speaking but specifically, seed
production and multiplication and the rights asatead with the production of new plant varieties is
the Seed and Plant Varieties Act of 1972 which redteinto force in 1975. To guide the
implementation of the Seed and Plant Varieties Aegulations were promulgated in 1991 and
amended in 1994 which included the protection afelders’ rights over new varieties of plants.
Within the framework of the implementation of th@7% Seed Act and with the country’s ambition to
join UPQV, the Plant Variety Protection Office westablished in 1997 and based at KEPHIS and in
1999, Kenya acceded to UPOV 1978. To date, the SaddPlant Varieties Act is being amended
with Kenyan Seed and Plant Varieties Bill 2011 befparliament, awaiting final approval. It is
suggested that the 2011 Seed and Plant Varieties&inplies with the 1991 Act of UPOV, meaning
that if adopted, this instrument will pave the WayKenya'’s accession to UPOV 1991.

The 1975 Seed and Plant Varieties Act provide tiatregulations enunciated in the Act are meant
for the regulation and control of the productionpgessing, testing, certification and marketing of
seeds.In addition, the seeds regulations are also sipaltif expected to be applied for such purposes
as to ensure that reliable and adequate informadi@vailable concerning the nature, condition and
guality of seeds intended for sale; for preventimgsale of seeds which are deleterious or whigk ha
not been produced in specified conditions or wliiakie not been tested for purity or germination or
which are of a plant variety of which the perforroarhas not been subjected to trials. Only seeds
produced in a prescribed manner, processed, temtedcertified and indexed as per section 7 of the
Act can therefore legally be marketed legally. Aaily, this approach can be seen as potentially
beneficial for the development of the agricultusattor in Kenya if its implementation results ie th
supply, accessibility and utilization of improveddaadapted materials to farmers. However, like in
most sub Saharan African countries, the realitthenground is that the large majority of seeds of
other crops planted in Kenya (apart from hybrid zeaseeds) is produced according to the
prescriptions of the seed regulations. Categorgzethe informal system, a large amount of seeds can
be acquired as grains from the market and utileedeeds. Some seeds are exchanged among small
holder farmers and farmers are still to a largem®ximaking use of the seed saving practices fream th
previous farming season for replanting during thitofving planting season. A strict implementation
of the regulations is likely to be very detrimerttathe informal seed sector in Kenya.

One key area of the 1975 Seed and Plant VarietetsoAKenya is part V which deals with plant
breeders’ rights. The Act defines the applicandisdlant breeder’s rights as the person who bred or
discovered the plant variety concerned or his ssmein title’The 1975 Act contemplates that the
rights accorded over new plant varieties shalloeexercised for over 25 years. But specificallyhw
regards to fruit trees and their root stocks, foaesl ornamental trees and grape vines, the pevied
which PBRs may be exercised shall be no less tlggnteen years; while for any other varieties, the
period prescribed by the Act for the exercise @f ights shall be no less than fifteen yéaggction

20 of the 1975 Seed Act deals with nature of rightsviding that the holder of PBRs has the
exclusive rights to do and to authorize othersdasdch acts as produce propagating material of the
variety for commercial purposes, to commercializéa offer it for sale, to export it, to stockfar

any of these purposes and to have any or all of getivities performed. An exception however
which is the breeders’ research exemption undaiea20(1)(b) of the Act which stipulates that the
propagation and stocking of proprietary materias the production of new varieties by a plant
breeder is not considered an infringement to PBRkiag as such actions are carried out for non-

3 Section 3 of the 1975 Seed and Plant Varieties Act
4 Section 11 and 12 of the 1975 Seed and Plant ti&siAct
® Section 18(2) of the 1975 Seed and Plant Varigtizs
6 Section 19 of the 1975 Seed and Plant Varietigs Ac
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commercial purposes. However, the Seed Act has mexdésions for some consideration to be made
in relation to the damages to be paid to the rididkler in the event of infringement. In this
connection, Section 20(3) (a) stipulates that thereuld be no right to damages if the person
infringing the rights was not aware, and had nsweable grounds for suspecting, that the plant
variety in question was the subject of such rigldse key issue that the 1975 Seeds and Plant
varieties Act appears to have been silent aboate®lto the issue of farmers’ privileges to save,
exchange and sell seeds from proprietary varidtiaiture to address farmer’s privileges can however
be interpreted differently, one meaning associ&eitl being that the exercise of farmers’ privilege
by farmers cannot be interpreted as a violatiothefAct.

Since the creation of the Plant Variety Protectiffice in 1997 and the subsequent accession of
Kenya to UPOV based on its 1978 Act, there has besignificant level of activity at the PVP office
in respect of PVP applications and the grants dP ¥rtificates over various crops. As compared to
the other countries selected for this study andeddof the East African Sub region, the level of
activity at the Kenyan PVO office is an indicatdrtbe on-going growth of the breeding sector in
Kenya, the interest of foreign actors in the Kengaad sector which, with the country’s accession to
UPQOV, may be associated to their trust in Kenya asuntry where their interests are protected. Also
the level of activity at the PVP office may be anlicator of the increasing role of Kenya as a seed
and agricultural export power in the sub regionséghon information gathered in August 2012, it is
estimated that 415 PVP certificates have been dsbyethe Kenyan PVP Office during the period
1997 to 201Z. However, table 1 and table 2 below respectivelgvisle the number of PVPs
applications received at the PVP office for theiqued 997 to 2012 with breakdown on the number of
foreign and local applications per crop on the dr@ed and the number of PVP applications
specifically for each crop but for the period 1982008.

Table 1: PVP applications in Kenya from 1997 to 2

Crops Local applications Foreign applications | Total
Cut flowers 6 573 579
Maize 125 7 132
wheat 33 0 33
French beans 0 20 20
Rape seed 0 14 14
Sorghum 9 0 9
Cassava 6 0 6
Irish potato 4 0 4
Sweet potato 0 1 1
tomato 1 0 1
Grand Total 799

Information sourced from KEPHIS reports and prodithy Peter Munyi

Table 2: Crop-specific PVP applications between 19%and 2008

Crop species

Number of applications from
1997 to 2008

1 Rose 460
2 Maize 132
3 Tea 39
4 Wheat 32

’ Information sourced from KEPHIS reports and predidy Peter Munyi. At the time this information was
accessed, the breakdown in terms the specific @egswhich PVP certificates were issued and tlamtges

was not available.
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5 Alstroemeria 31

6 Limonium 24
7 Pyrethrum 23
8 French Beans 20
9 Chrysanthemum 19
10 Calla lilies 15

Sourced from KEPHIS by Dr. Sikinyi of the Seed Taadssociation of Kenya and presented at the
Workshop in Nairobi on 04 October 2012.

Kenya is currently in the process of amending #edsand Plant Varieties Act in order to bring its
legislation in line with the 1991 UPOV Act. The 8Seand Plant Varieties Bill 2011, now before
parliament awaiting formal adoption has expandedsome areas which the seed industry had
considered the 1975 Seed and Plant Variety Act wekllike the 1975 Seed Act, the 2011 Bill
defines a plant variety as: ‘a plant grouping withisingle botanical taxon of the lowest known rank
defined by the expression of the characteristissilte@g from a given genotype or combination of
genotypes distinguished from any other plant gnogiiy the expression of at least one of the said
characteristics and considered as a unit with tetgaits suitability for being propagated unchariged
The new definition is attuned to UPOV 1991, shgttdown the possibility that the 1975 Seed Act
offered for a potential consideration to be madétmers varieties as plant varieties. With thisine
definition a plant variety can only be viewed aslsii it is produced by a professional plant breede
With regards to plan breeders’ rights, the periwese rights can be exercised has been increased in
the 2011 Bill to 20 years from the date of gramtaoy other crop, but 25 years in respect of tegwb
vines. The 2011 Seed and Plant Varieties Bill psggoan expanded list of doings in relation to plant
varieties over which the authorisation of the holdé PBRs is required. These doings include:
production or reproduction; conditioning for therpase of Propagation; offering for sale; selling or
other marketing; exporting; importing, or stockifay any of the purpose set out in the foregoing
paragraphs. Crucially, the 2011 Bill has introdudbe& dimension PBRs over what is called
Essentially Derived Varieties (EDV) by adding te tist of actions to be authorised by plant bregder
those ‘in respect of harvested material, includamgire plants and parts of plants, obtained through
the unauthorized use of propagating material ofpitudected variety shall require the permission of
the breeder, unless the breeder has had reasmypdmetunity to exercise his right in relation tath
propagating material’. This is in line with the 199JPOV Act and is viewed not only as
strengthening the rights of plant breeders, bt asspotentially contributing to the real improvertse

in the production of new varieties of plants by king what is known as cosmetic or minor
improvements over which PBRs may be claimed.

While addressing the interest of the breeding itrgughe 2011 Bill has accommodated some
elements of farmers’ privileges. Indeed in amendéegtion 20(1) of the 1975 Seed and Plant
Varieties Act, clause 17(d) of the 2011 Bill prosgdfor farmers’ privileges to use farm saved seeds
on their own holdings in addition to requiring thnister to make regulations governing farmers’
privileges in the use of protected varieties. Althlo the 2011 Bill does not accommodate farmers’
rights as promoted by the Article 9 of the FAO plareaty, its inclusion of UPOV based farmers’
privileges demonstrates that there is some dedreensideration to farmers’ interests in relation t
the use of improved seeds in Kenya. Overall itoigdd that if adopted, the proposed Bill will enhanc
competiveness in seed production in Kenya to timefiteof the Kenyan Agricultural sector.

The Seeds and Plant Varieties (National Performancerials-NPT) Regulations, 2009.
The 2009 Seeds and Plant varieties (National Reeoce Trials-NPT) Regulatichsvere adopted

with the aim of guiding the implementation of twactons of the Seed and Plant Varieties Act 1975
notably section 3 and section 9 dealing respegtivdth Seed regulations on the one hand and

8 Seeds and Plant Varieties (National Performanis]iRegulations, 2009, Legal Notice No25, Kenya
Gazette Supplement No12.
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performance trials and reports on the other. Reéigns3(1) and 3(2) require any person intending to
commercialize new varieties of plant of crops cdesed under Schedule 2 of the Act to submit such
varieties to National Performance Trials. Reguli® goes on to specify the periods when NPT
applications are to be lodged which are suggestée between theDecember and 15 February for
long rain seasons or between 15 July and 31 Aufprsthe short rain seasons. Regulations 7
establishes a National Performance Trials Committééch is composed of key actors in the
agricultural sector in Kenya, although while thergl breeders’ association is member, farmers’
groups are notable absentees of the NPT commiffde. responsibilities of the NPT committee are
listed under Regulations 8 and they include amdhgrs: to oversee the conduct of NPT; to evaluate
the performance trials reports and make recommemdato the Variety Release Committee; to
provide feedback to the applications on performaatedheir entries in the performance trials.
Regulation 10 contemplates that all varieties sttiechifor the performance trials must undergo
testing for at least two seasons. However, theaeflisxible approach on testing for varieties thate
been released in any one of the East African ContynEAC) countries. For such varieties,
performance trials and testing for DUS are requftddone season only, provided the applicant for
performance trials has provided data used for #lease of that variety in the other country.
Regulation 12 provides for the establishment of Nlag¢ional Variety Released Committee (NVRC).
Among other key prerogatives of the National Vari®eleased Committee are the review and
consideration of the NPT committee and its recondagans; the consideration of the DUS report;
the approval for the release of qualifying varietend the preparation of the list of approved and
released varieties and forward this list to thénansed officer for Gazettement.

In providing further guidance clarifying the implentation of the provisions on seed regulations and
performance trials, it is hoped that compliancenwlitese regulations will contribute to increasing t
pool of improved seeds to the benefit of the adptical sector in Kenya. These regulations are
nonetheless heavily skewed towards the promotioth@fformal seed sector, leaving the informal
sector with very minimal to no consideration.

The Kenya Plant Inspectorate Service Bill 2011

Central to the implementation of key regulationghia agricultural sector and specifically the seed
sector in Kenya is the Kenya Plant Health InspettoBervice (KEPHIS) that was established under
paragraph 3 of the Kenya Plant Health InspectdBatker of 1996. With the on-going amendment of
the Seed and Plant Variety Act with its alignmentite UPOV 1991, which paves the way to Kenya's
joining UPOQV 1991, there appeared the need to gtinem the role of KEPHIS in relation to the
administration and implementation of the forthcogn®eed Act. Section 30 of the 2011 Kenya Plant
Health Inspectorate Bill therefore provides for teeocation of the former KEPHIS established under
the 1996 Kenya Plant Heath Inspectorate order. ejplacing the former service, the Service
established under section 3 of the 2011 KEPHISdh#lll perform all the functions provided under
section 5 of the 2011 KEPHIS bill which range fraaministering the regulation of matters relating
to plant protection, seeds and plant varietiesntbettaking plant variety testing and descripticaeds
certification and plants quarantine conftéleeping with the trend of liberalization of theriagltural
sector in Kenya, with the prospect of more privaeetor involvement, one of the innovative
approaches in the 2011 KEPHIS Bill is its contemtio contract out some of the functions assigned to
KEPHIS to other actors. This approach is encapsdilé section 26(1) of the 2011 Bill which
stipulates that the Service may authorise or contrat any of its services, duties and functionarip
appropriately qualified or private person or ingtdn who or which shall perform such duties under
the supervision of the Service. This approach @lNiously open the course for private certification
and other testing in relation to new plant vargtie be released and commercialised in Kenya.
According to one commentator at KEPHIS, this apghnodoes not mean KEPHIS giving up its
functions to the private sector, but it simply mganore options available to seed actors for seed
testing and certification, which will be performég the private sector on behalf of KEPHIS and

® For the full list of functions of the Service, stion 5 of the Kenya Plant Inspectorate SerBitt€2011
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following the guidelines developed by KEPHIS. THémate effect should be quicker release of new
plant varieties that should be available for miittggion as seeds and commercialisation in Kenya, i
the East African Community Region and beyond.

Actors involved in the seed sector in Kenya strgngicognise that the regulatory framework as it
stands is more in favour of the interests of thenfd than of informal seed sector. Proponents of
stronger regulatory regimes addressing the intereiie seed industry are of view that it is a good
thing, because if the interests of the seed ingusid plant breeders are secured, then they will be
incentivised to invest more in the production opnoved varieties and in quantity that are required
the country. At the other end, supporters of faghiaterests are of the view that, if the implicatiof

a regulatory regime is to undermine farmers’ infafmeed systems, the impact will be felt in food
production by small holder farmers because accesseeds will be further diminished. One
suggestion put forward is that the regulatory regiom seeds and plant breeders’ rights in Kenya
should strive to redefine the food security cropgrowhich farmers’ privileges should be fully
implemented.

Burkina Faso

In Burkina Faso, there are two main instruments egowmg the production, processing,
commercialisation and utilisation of seeds andritjiets afforded to the producers of new varieties o
plants. These instruments are:

- Law No 010-2006/AN on the Regulation of Plants SaadBurkina Faso

- Annex X of the 1999 Revised Bangui Agreement orRtlaat Breeder’s Rights

Annex X of the 1999 Revised Bangui Agreement on PiaBreeders’ Rights

Annex X of the 1999 Revised Bangui Agreement, dgalvith the protection of the rights of plant
breeders over new varieties of plant, is the natiéVP regime of each of the sixteen members of
OAPI, including Burkina Faso. As such the brief agstion of annex X carried out earlier under
OAPI above applies to Burkina Faso and shall natelpeated here. However, one major criticism to
the Bangui Agreement and its annexes such as AXriexhat, it is expected to be implemented by
LDCs OAPI members, this regardless of their lowhtedogical capacities in the production of
improved varieties and of the fact that LDCs areexpected to apply such a stringent IP tools until
July 2013, based on the December 2005 Declaratitredl RIPS council that extended the transition
period for TRIP compliance to LDCs. Although at tB&PI, there is a recognition and awareness of
the extended transition period for TRIPS implemeoa by LDCs, it is explained that the
development of this PVP regime which is UPOV comai (despite OAPI not being a UPOV
member), was meant to first send a signal to petemtvestors in the seed industry that OAPI
members have a PVP law they can trust. Also, adggtiUPOV compliant PVP regime was meant to
pave the way for eventually OAPI joining UPOV afulh member. Very broad data gleaned during
field work suggest that, since the entry into foofénnex X of the Bangui Agreement in 2006, only
twelve (12) plant variety protection certificatesvie been granted so far. All these certificateshav
been granted to national/public agricultural reseanstitutions, none to an overseas actor and none
to a national private or small and medium enteepri3f the twelve PVP certificates, two (2) have
been issued of agricultural crops and ten (10)reast There is no indication whether these PVPs
certificates have actually been worked by the ggholders to the benefit of the agricultural or
forestry sector of the member countries. With taither low utilisation of the law by national and
international actors, it is hardly convincing thlaé incentivising goal in for the investment inrgla
breeding by a UPOV based PVP regime in the OAPI begroountries is working.

The Seed Act 2006 of Burkina Faso

The law governing the production, processing amdrercialisation of plants seeds in Burkina Faso
is Law No 010-2006/AN. This law applies to all agiltural and forestry seeds deriving from
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improved or traditional varieties, but does notlgpp grains, the utilisation of which is free, [pimg

the promulgation of specific regulatiofswhat transpires from this provision of the seed i8che
legal recognition of traditional varieties in Bumki Faso, which can therefore be used in the
production of agricultural seeds that may be Iggetimmercialised in the country. Indeed, the Seed
Act 2006 stresses the difference between traditivanrdeties which are said to be part of the nation
patrimony and shall therefore be managed in thematinterest' and the improved varieties that are
the property of those who produce thEnSome policy actors and researchers in Burkina Rase
seen in this approach a strong recognition of tifigrinal seed system in Burkina Faso and its role in
agricultural production and food security.

The broader aim of the Seed Act is to regulataetilvities associated with seeds in the country. In
this respect, the Act intends to create conditityas promote quality, production, commercialisation
and utilisation of seeds in order to contributetlte modernisation of agricultural production in
Burkina Faso and therefore contributing to the ¢gm efforts in addressing food securtfyAn
important exclusion of the Act is that it does rajply to biotechnologically produced plant
varieties:* Considering the increased interest and engageafi@asearchers in biotechnology based
plant breeding and the potential for the biotecbgglsector to produce varieties that can addreds su
challenges as climate change, it is hard to see ihgportant investors in plant breeding will be
encouraged to engage with Burkina Faso, if the Sketddoes not regulate biotechnologically
produced new plant varieties.

Plant breeding for the production of new varietégplants is carried out by the State’s agricultora
forestry research institute, or any other researtfty so authorised by the State. The varieties br
by these institutions are released, homologatedrashdded in the national catalogue and then made
available to commercial seed producers who willdpiee certified seeds under the control of the
ministries of agriculture and forestyThe protection of new plant varieties through ghenting of a
plant variety certificate to the breeder is reqedatinder Article 11 of the Seed AGtHowever, with
regards to farmers’ privilege and breeders’ exeomptihe Act provides that the rights afforded by th
PVP certificate to the plant breeder shall not prévfarmers’ from using proprietary varieties ieith
own holdings and plant breeders’ rights shall met/pnt other breeders from using those proprietary
varieties for further breeding.

As indicated earlier, the seed Act provides for thgulation of traditional varieties, which are
considered to be part of the national patrimony.s@éish, traditional varieties cannot be exported
without special authorisation and if they have ¢oelxported, such activities shall conform to retgva
international law and protocols. The Act stipulatest any advantage deriving from the utilizatidn o
traditional varieties shall benefit local commuesti that are the traditional guardians of those
varieties. By advantage deriving from the utilieatiof traditional varieties, one seed specialist in
Burkina Faso states that such advantage shalldadhe sharing with local communities in the form
of low cost seeds or seed donations, of improvatetwas produced by research on the basis of
traditional varieties from Burkina Faso.

10 Article 2 of the Seed Act 2006
* An important development in the institutional frework pertaining to the management of plant genetic
resources in Burkina Faso is the establishmend@92f a national commission for the manageme Riarit
Genetic Resources called CONAGREP (Commission Nafiiode Gestion des Resources Phytogenetiques).
One of the roles of this commission is to promb&itmplementation of the International Treaty oar®|
Genetic Resources of the FAO, the Convention otoBical Diversity and other international treaties
pertaining to plant genetic resources. One of $igdties in the portfolio of CONAGREP, as mentiobgdhe
new executive secretary of CONAGREP is the UPOVweation, the 1991 Act.
12 Article 3 of the Seed Act 2006
13 Article 1 of the Seed Act 2006
4 Article 4 of the Seed Act 2006
"> Article 6 to 10 of the Seed Act 2006
'8 The protection referred to here is afforded by é&niX of the OAPI 1999 Revised Bangui Agreement
" Article 12 of the Seed Act 2006
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The Seed Act provides that, any physical or momispn can engage in the activity of seed
production or multiplication, by registering asesed producer. Upon registration and payment of the
required fee, the seed producer is included im#tmnal register of seed producers which is hattl a
managed by the National Seed Service at the MynistrAgriculture. In practice, small holder
farmers and individual actors have not taken falvamtage of this provision in becoming more
involved in seed production in Burkina Faso. Ih@ clear if this lack of involvement of this cabteg

of actors in seed production is due to lack ofredg ignorance of the lack of or lack capacities
including technical and financial to engage in #eed production business. In the same vein, the
commercialisation of seeds depends on the issuainadicence by the ministry of commerce upon
consultation with the ministry of agriculture aratdstry. Seed import and export is also permitted b
the Act, but must be carried out under strict resd the phytosanitary measures in force in the
country. Actors willing to engage in the importatior exportation of seeds must apply for and be
granted a special licence by the ministry of conmmenpon consultation with the ministries of
agriculture and forestry.

Quality control for the purpose of certificationascore area of the 2006 seed Act. The Act provides
that, quality control for the purpose of certificat shall be carried out on farm and in a labosator
Quality control activities, which shall be speaifiby a special decree pursuant to Article 17 of the
Act, will be carried out by special and qualifiegeats appointed by the ministries of agriculturd an
forestry®® Importantly, the Act provides for the creation afnational seed committee, which is
charged with the overarching role of promotion lué seed sector in Burkina FaSorhe National
Seed Committee is divided into two sub committées:subcommittee in charge of the homologation
and release of Agricultural seeds and the subcaemih charge of the homologation and release of
forestry seed®

Since the promulgation of the Seed Act in 2006s ibnly in August 2012 that the National Seed
Committee and its two sub committees were setupsé@tentities are not even fully operational yet,
because the implementing regulations that are ¢ggeto accommodate the procedures for
homologation, variety release and seed certifioadi@ not yet in place. The roles and prerogatifes
the quality control agents to be appointed by tlaigtries of agriculture and forestry are still fgi
defined. Thus currently, variety homologation aetease are basically carried out by the research
institutions undertaking the breeding activitie®rtiselves. With regards to quality control, the
National Seed Service has regional representatigtisstaff visiting seed production farms for the
verification of DUS criteria. Through its four regial laboratories, the National Seed Service also
undertakes quality control tests looking at seesigth, purity and germination vigor.

The seed law Burkina Faso entered into force ir6200t there is still a lot to do in order to mafket
fully operational. Until it is effectively operamal, it is hard to assess the impact of the Act in
ensuring the delivery and availability of seedstfa benefit of the agricultural sector of the doyn

Rwanda

The regulatory framework pertaining to the produttiof improved varieties, the processing and
commercialisation of quality seeds in Rwanda doatsimclude a Plant Variety Protection (PVP)
legislation. Nonetheless, the two key instrumemisfly described below, very relevant to the seed
sector in Rwanda are: Law No 14/2003 of 23/05/2@08 production, quality control and
commercialisation of plant quality seeds (the Rvean&eeds law) and the national seed policy of
2007.

18 Article 29 and 30 of the Seed Act 2006
19 Article 32 of the seed Act 2006
24,
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The Rwandan Seeds Law of 2003

The seeds legislation currently in force in Rwaimsldaw No 14/2003 to regulate the production,
quality control and commercialisation of plant dtyalseeds in Rwanda. This law distinguishes
between ‘seeds’ broadly stated and ‘quality seadghe category of seeds to which the law applies.
In the law, ‘Seeds’ is defined as every grain, plan part of a plant intended for the plant
multiplication in general. However, by adding aareént of quality control in the production process,
the law defines ‘quality seeds’ as seeds producedirolled, processed and labelled according to
modalities prescribed by law. The 2003 Seed LaRwénda applies specifically to quality seeds by
regulating their production, processing and markgtlt should be noted that there is a clear mantio
in the law that it does not apply to the farm sagedds which are distributed and exchanged by
farmers through the informal systémActors in the seed sector in Rwanda have diffexémivs
concerning the silence of the Seed Act on farmd@eeds. According to some actors, this omission
of farm saved seeds from the scope of the law ghbal interpreted to imply that farmers’ are
implicitly allowed to save, exchange and distribséeds among themselves. However, by failing to
specifically accommodate this element in the seet] &ccording to some actors, this signifies that
farmers are not legally to use the practice ofrimé@ exchange of farm saved seed among farmers.

Seeds production may be carried out by any morphgsical person. However every seeds’ producer
has to be registered in the national register ih&ept by the minister having agriculture in hes/h
portfolio?* Seeds produced must conform to the quality staisdarovided by a ministerial decr&e.

In order to ensure that the seeds so produced fatieeorequired quality before release, the law
provides for the creation of a Variety Release Cdtemto be appointed by the minister in charge of
agriculture®® In addition, the Seeds law provides for the eihbient of a National Seed Service
under the ministry of Agriculture stating that ainpe ministerial decree will define the
responsibilities, organisation and functions oft tBarvice’> Concerning the commercialisation of
seeds in Rwanda including the importation into Ru#aof quality seeds produced overseas, every
moral or physical person can engage in the mardgeifrseeds provided that this person registers in
the national register that is kept by the minigtecharge of agriculture. Seeds that are to be itado
into Rwanda must conform to the established normgudlity for seeds produced in Rwanda.
Although the law fails to provide details on theqgsses to be applied in quality control, the main
institution responsible for seed certification dhd role of seed inspectors, the law broadly stizts
seeds produced and marketed in Rwanda must undeaiity control:® One of the prerogatives of
the National Seed Service is to ensure that, sieepierted into Rwanda are kept in quarantine and
inspected in order to establish that they are disé®e. But, what appears to be happening inipeact
is that the National Seed Service does not havieisuit means (e.g. lack of trained seed inspegtors
and power to undertake its tasks meaning that segusrted into Rwanda generally end up in the
markets with no proper control. An important depah@nt in the implementation some aspects of the
2003 Seed Act occurred in 2010 with the promulgabyg the minister of agriculture of a number of
ministerial orders including: A ministerial ordeetsng conditions required for marketing quality
seeds; A ministerial order determining regulationgquality seeds production and quality control of
seeds; A ministerial order appointing the Variegldadse Committee; A ministerial order determining
prices for services rendered in seed quality cbntro

Since the promulgation of these ministerial ordar2010, the Variety Release Committee has not
really been operational. This means that therenarguidelines or procedures for quality control and
variety release in Rwanda. Consequently, once getyais bred in Rwanda or imported into the
country, it is in effect directly released and madeilable for seed multiplication. Until when an

2L Article 2 of the Seed Law 2003
22 Article 4 of the Seed Law 2003
2 Article 5 of the seed Law 2003
2 Article 3 of the Seed Law 2003
% Article 6 of the Seed Law 2003
% Article 11 to 13 of the Seed Law 2003
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independent seed certification agency is estallistiee Rwandan Agricultural Board (RAB) is the
country’s agency that undertakes field inspectibsegd multiplication farms, collecting samplest tha
will be tested in the National Seed Laboratory.d8yl large, with the lack quality control standards
and guidelines, seeds produced by registered faongolled by RAB inspectors are effectively
considered quality seeds and are therefore packagtcharketed.

The National Seed Policy 2007

In 2007, Rwanda developed a National Seed Polielfing out the country long term vision and
comprehensive national objectives in relation tedse The vision of the 2007 National Seed Policy
is:

“An organized and high performing seed commodityaich which contributes to increasing
agricultural production and productivity growth wétsxg from a coordinated and complementary
action of its public and private stakeholders wha interact to produce and put at the disposal of
agricultural farmers quality seeds, in due courgkich are in adequate quantity and adapted to
different agro-bio-climatic conditions in Rwarida

Supporting this ambitious vision, the comprehensivjective of the National Seed Policy is to:
- Promote the collaboration of public services angagbe sector in order to ensure adequate
production and supply of quality seeds, and a gt@mmareness of farmers about the crucial
importance of quality seeds in agricultural prodarct

More specifically, the 2007 National Seed Policgims to:

- Promote regular introduction of high performing ahpted varieties in the seed commodity
chain through national capacity building in relatito variety development and regional
cooperation in this domain;

- Promote the central role of the private sectohengroduction and adequate supply of quality
seeds to agricultural farmers;

- Build national capacity related to seed commodhgic coordination, seed quality control
and certification.

The 2007 National Seed Policy is structured arahredmain components of the chain of production,
commercialisation and distribution of quality se@ududing variety research and development, seed
production and conditioning, strategic seed segwtibck and marketing, seed use promotion, seed
quality control, seed import and export, the firiagcof the seed sector and the coordination and
implementation of the seed policy. Under the comgmbrivariety research and development’, the
following is the approach of the National Seed &olon intellectual property rights over plant
varieties in Rwanda:

- Crop varieties developed by public research irtgtitis remain the property of the particular
performing institution and shall be used by seeoldpcers free of charge with regard to
intellectual property rights issues.

- The Government shall adopt appropriate legisladiorintellectual property rights concerning
variety breeders’ rights as well as conditionshaf tise of public obtainments by the private
sector.

This registration shall have the following objeetv

- Give variety breeders, whether public or private opportunity to be compensated for the
efforts and means invested in developing that seeiitty through an intellectual property
rights sharing system;

- Constitute a motivation for sustained investmerddtivities of developing seed varieties;
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- Encourage the private sector to invest in the prtidn of basic and certified seeds;

- Encourage and reinforce a public variety develogmprogramme through payment
mechanisms of public seed breeders whose varaatiegsed by the private sector.

- Seed varieties developed by individuals or privedenpanies shall remain the property of
those who developed them.

Despite the adoption of law No 31/2009 of 26/10266 the protection of intellectual property rights
in Rwanda in 2009 which broadly mentions the needptotect discoveries of plants, genetic
resources, traditional knowledge and folklore, ¢hisrno specific law in Rwanda on the protection of
breeders’ rights over new varieties of plants. Asnamber of the African Regional Intellectual

Property Organisation (ARIPO), Rwanda will be bolnydthe ARIPO framework for the protection

of new varieties of plants if adopted and may tepired from that framework in an endeavour to
establish its own national PVP regime.

The lack of specific plant breeders ‘right legiglatis an issue of concern to breeders who are
employed by the Rwandan Agricultural Board. Soneeters stressed that they are monitoring very
carefully the development of the ARIPO legal frarelvand will be looking at getting legal advice
in order to use that framework for the protectidrit@ir rights, if it is adopted by ARIPO. On the
other hand, significant responsibilities have bpkted on the Variety Released Committee that is
yet to be effectively operational. Some actorsha seed sector in Rwanda stress that, until this
Committee develops the various tools that are drpetrom it and until those tool start being
implemented, the aims of the Seed Act will be diffi to be realised.

Tanzania

There are two main instruments governing the prodaicprocessing and commercialisation of new
varieties of plants and for the protection of tights of plant breeders in Tanzania. This section
provides a very brief overview of these two instamis, stressing their roles in ensuring the
availability of quality seeds in Tanzania and irdiedsing the interests of both farmers and plant
breeders.

The Seed Act No18, 2003

The Seed Act Nol18 of 2003 of the United Republidafzania was enacted by parliament to ‘make
provisions for the control and regulation for thanslards for agricultural seeds and incidental
matters’. Key elements of the 2003 Act includepitsvisions on the establishment of the National
Seed Committee and the establishment of the Teaenzaificial Seed Certification Institute (TOSCI)
whose role is broadly to ensure that only qualdgds are released and available in the market.
Furthermore the Act makes provisions for the préidncand commercialisation of Quality Declared
Seeds (QDS) based on the standards of qualityatdhat are less stringent than those appliedier t
release of certified seeds. Other critical areaghef 2003 Seed Act are its provisions on the
registration of seeds’ dealers, on the roles ofl daepectors and seed analysts and on measures
applied in dealing with acts carried out in viobetiof the seed Act.

A technical committee named the National Seeds Gteenis established under section 3 of the
2003 Seed Act. With broad representation from weriagencies involved in the seed sector, this
committee is chaired by the Permanent Secretatiyetaninistry responsible for agriculture. The role

of the committee is to act as a stakeholders’ fomith the core responsibility to advise the

government on all matters related to the developroBthe Tanzanian seed industfySpecifically

the committee is responsible for advising the niipisn formulation and implementation of the seed
industry policy and implementation of guidelines;give the ministry advice on the implementation

and amendment of the seeds legislation and ndt teaslvise the minister on the approval of plant

27 Section 5 of the Tanzanian Seed Act 2003
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varieties. In order to ensure that the new vaset€ plants that are approved and released are of
quality e.g. with regards to their purity and geration, the Act empowers the minister to appoint or
designate from time to time qualified persons tanspectors or analysts who shall have and exercise
the powers generally respecting seeds in accordaithethe provisions of the A The duties of
gualified seeds inspectors and seeds analystseol @inzanian Official Seed Certification Institute
(TOSCI) as provided by the Seed Act range fromctbreduct of field inspections to undertaking pre
and post-harvest seed control.

Alongside certified seeds that are in theory seédsiperior quality, the 2003 Act has introduceel th
category of Quality Declared Seeds (QBYRDS are meant for small holder farmers who foiotes
reasons do not have access to certified seedsdinglulue to lack of financial means to purchase
certified seeds or because certified seeds is elbteded in their areas. The Act defines QDS as
‘seeds produced by a registered small holder famiech conforms to the specified standards for
crop species concerned and which has been subj#ut tquality control measures prescribed in the
regulations made under the Act'. In order to berappd and released as certified seeds, there are
various quality control tasks that must be carped including field inspection, seed processing and
storage, seed marking and labelling, tagging aat snd seed sampling and testing. While all these
tasks are expected to be rigorously carried ouespect of fully certified seeds, some of theskstas
are either less rigorous on QDS or totally withdngvem QDS productior’

In order to operate as a seed dealer including sexd producer, importer, exporter, distributor or
seller, any interested person or agency must gaugfir a registration process provided under section
15 of the seed Act 2003. This registration schequaly applies for any facility such as a procegsin
factory or a seed testing laboratory. There shalhlcertificate of registration to be granted by th
minister attesting that the person or the facildylegally authorised to operate in the country
according to the terms of the certificate of regison>' The Seed Act 2003 has provisions pertaining
to offences and penalties. Any offender shall belé on conviction of offence of a fine of not less
than one million Tanzanian shillings but not exdegd million shillings or an imprisonment for a
term not exceeding one year or to both such firceieaprisonment. Furthermore, under the Act, ‘the
court may in addition order any article in respafcivhich such offence has been committed or which
has been used for the commission of such offenbe forfeited™*

While setting out a stringent approach pertainimdhie production or certified seeds, an important
dimension of the Tanzanian Seed Act 2003 is itegmrition and regulation of QDS aimed at small
holder farmers.

The Plant Breeders Rights Act 2002

The Plant Variety Protection regime currently inc® in Tanzania is the Plant Breeders’ Rights
(PBRs) Act that was passed by parliament on 07 Mbes 2002. By a ministerial order, the 2002
PBRs Act was declared officially operational in Redry 2004. But it is only until 2005, that the 200
PBRs Act became effectively operational. This waslenpossible through the creation of the Plant
Breeders’ Rights Office (PBRO) and the appointmeinthe Registrar of plant breeders’ rights in
2005.

% Section 8 of the Tanzanian Seed Act 2003

# Section 19.2 of the seed Act 2003

)t is suggested that only ten percent of QDS fieloduction is inspected by TOSCI qualified andrteai
inspectors. On the other hand, seed processingreattnent by certain chemical products is not cdegey on
QDsS.

3L Section 16 of the Seed Act 2003

32 Section 26.2 of the 2003 seed Act of Tanzania
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Like most PBRs regimes, section 14 of the Tanza@z02 PBR Act provides that for a variety of
plant to be protected, it has to be néwjstinct®* uniforn™ and stablé® In addition to these criteria,
the variety should have a denomination and thei@gyl must pay the required fees. In order to assis
the plant breeders’ rights office in the examinatjwocess, the applicant for PBRs is required to
describe the characteristics of the variety andl ghavide samples of the variety and indicatetlad
countries where similar protection has been apgbedOne area of collaboration between the PBRO
and Tanzanian Official Seed Certification Instit(f@SCI) in the context of the examination of the
PBR application is in relation to the examinatidrttee DUS criteria. It has been suggested that for
the purpose of the examination of the DUS critésiaa PBR application, rather than going through
the entire process for a DUS test, the office efrigistrar generally requires and uses the restilts
the DUS test of TOSCI gathered during the varigigraval and seed certification process. Assuming
the PBRs is successful, for a period of 25 yearsrées and vines, 20 years for other crops renkewab
every five years, the Act affords a set of riglighe rights’ holder including the sole rights &ll,s
produce, reproduce and multiply propagating mdsedathe variety or to stock the variety for arfy o
these purposes.

Alongside the rights afforded to plant breederghts holder under the Act, the 2002 PBRs regime
has made provisions useful for the promotion offferr breeding on the one hand and addressing the
interests of farmers on the other. Under the exzepto plant breeders’ rights, there are a nurober
acts that can be performed without being charaetéras infringements to PBRs includifig:

- Acts done privately for non-commercial purposes

- Acts done for the purpose of further breeding

- acts done by farmers with the Purposes of propagatin their own holdings, the product of
the harvest which they have obtained by PlantiegRtotected variety or a variety to which
section 33 applies

Another dimension of the 2002 Act that is viewed#®in the interests of farmers is encapsulated in
Section 57 which empowers the minister to set gsateof the fees paid to the registrar to be dsed
the benefit of traditional farmers and the conseoweof traditional varieties. It is however noear

to what extent this provision has been implemeniedhe benefit of small farmers and the
conservation of farmers’ traditional varieties.

With regards to promoting compliance with the Asdction 51 makes provisions on offences and
penalties on conviction of any activity carried autviolation of the Act. A number of offences are
recognised under the Act including but not limitednaking false entries or declarations, obstrggctin
the registrar or his officers from conducting thehities, selling a variety using a wrong denomaorati
Anybody convicted of such offences is liable fdire not exceeding five million Tanzanian shillings
or one year of imprisonment or both.

Since its adoption in 2002 and effective entry iop@ration in 2005, it is reported that 51 appiars
for PBRs have received among which 38 have beenteytaand 13 are still being examined. Below is
the list of applications received so far:

3 section 15 of the Act
34 section 18 of the Act
% section 20 of the Act
3 section 19 of the Act
37 Section 31 of the 2002 PBR Act of Tanzania
38 Section 34 of the 2002 PBR Act of Tanzania
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Table 1: PBRs application received by the TanzaniaRVP Office since 2005

Crops Number of applications
Maize 5

Coffee 18

Beans 5

Sesame 2

Cashew 16

Cotton 2

Groundnut 1

Tomato 2

Total 51

It must be stressed that, the parliament of theddnRepublic of Tanzania has recently passed the
2012 Plant Variety Protection Billwhich has been developed to comply with the 191 gk the
UPOV conventiorf? According to the minister of Agriculture who deftedl the bill in parliament, the
new instrument will stimulate, facilitate and impeoagricultural research in the country through
grant and regulations of plant breeders’ rights, eéstablishment of plant breeders’ rights officd an
entrusting with the office functions of grantingapt breeders’ rights. To become Act, this new
instrument awaiting the president assent and dmseig achieved, the new PBRs Act will pave the
way for Tanzania joining UPOV 1991 Act as a fullmizer.

Both the seed Act and the plant variety protectenm of Tanzania appear to have addressed the
interests of farmers on the one hand and the brgeddustry on the other. The inclusion of a legal
recognition of QDS is, according to some actortherTanzanian seed sector, a very useful option to
make improved seeds available to farmers in reracd@s where certified seeds are difficulty to
access.

Uganda

There are two key instruments governing on the twaed the production, processing and
commercialisation of seeds and on the other hamgrbtection of the rights of breeders of new plant
varieties. These are: The Seeds and Plant Act a0@6ts draft implementing regulations of 2011;
The 2010 Plant Variety Protection Bill

The Seeds and Plant Act 2006 and the 2011 Draft Irfgmenting Regulations

The Seed law currently in force in Uganda is thedSeand Plant Act 2006, which was adopted with
the aim to promote, regulate and control plant direg and variety release, multiplication,
conditioning, marketing, importing and quality asmce of seeds and other plant materials and for
other related mattefs.The broader responsibility for driving the implertation of the Seed Act is
assigned to the National Seed Board, which is ksteol under the ministry of agriculture. Its
functions range from advising the minister on thetidhal Seed Policy to formulating and advising
the Minister on the regulations and standards obimg the development of the seed in distinctness,
uniformity and stability’?

% http://allafrica.com/stories/201211130270.html

“Doc TWA/41/31 prov., Reports on Development innPMariety Protection from Members and Observers,
International Union for the Protection of New Vdigs of Plants, Technical Working Party for Agricuhl
Crops, Forty First Session, Angers, France, Mato25, 2012.

*1 Acts Supplement No.3, the Seeds and Plants Ad,28@ Ugandan Gazette No.32 volume C, dated 29th
June 2007

“2 Section 4 of the Seeds and Plant Act, 2006
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Key to ensuring that quality/improved seeds aralpced according to the standards, approved and
eventually released, the Seed Act 2006 providethBoestablishment of a technical committee known
as Variety Release Committee that will be chairgé ltommittee member appointed by the Bdard.
The functions of the technical committee are tontzdin the national variety list and approve new
varieties. Furthermore, the committee will apprewvel release new varieties and ensure their entry
into the seed multiplication programifeAnother core entity with a critical role in ensgiquality
control and enforcement of seeds production stalsdestablished by the Act is the National Seed
Certification Service of the ministry of agriculaff This service has the primary responsibility for
the design, establishment and enforcement of sessfsification standards. The specific
responsibilities of this service range from thevison of advice to the Board on modifications to
seeds standards and providing the board with irdon on any technical aspects affecting seed
quality; to establishing standards for varietiedgrenance trials and DUS tests and carrying oud fie
inspection, testing, labelling, sealing and eventeatification?® Furthermore, the Act provides that
National Performance Trials must be carried ounew varieties of plant including varieties bred in
Uganda and varieties imported into Uganda. For megovarieties, performance trials test must be
carried out on varieties for at least two main grayseasons before their reledsélowever, there
should be specific regulations to be promulgatedhgyminister with the aim of establishing clear
guidelines and standards for the control of plardeting, seed multiplication and marketing,
certification of seeds and generally for the beitgslementation of the provisions of the AtfThe
Seeds and Plant Act, 2006 has made provisions e sfences including the sale of prescribed
seeds under a different naffleempering with seed sampf@saltering official records® altering
documents and marksand secrecy’ On conviction for committing any of the offencesder this
Act, any offender is liable for a penalty in therfoof a fine not exceeding ninety six currency p®in
or to imprisonment for a term not exceeding fowuargeor both?

To aid the implementation of the Act, Draft See@yilations under Section 28 of the Seeds and Plant
Act, 2006 entitled the Seeds and Plant Regulat@®d¥l, have been developed and are being
discussed by stakeholders in the seed sector imddgal he objectives of these regulations are to
promote, regulate and control plant breeding, Wamnelease, multiplication, conditioning, marketing
importing and quality assurance of seeds and qlasting materials. When adopted, it is hoped that
the implementation of the Seeds and Plant Regukatigill constitute an important step towards
elevating Uganda as an elite in quality seed priboludor the benefit of its agricultural system awfd

the East African sub region.

The 2010 Plant Variety Protection Bill

Currently, there is no specific Plant Variety Potien (PVP) legislation in Uganda. On the
recommendation of the Variety Release Committe rélsponsibility to grant plant breeders’ rights
over new varieties of plant rests with the NatiocBaéd Board (NSB) an agency established under the
2006 Seeds and Plant Act, within the Ministry ofrigglture Animal Industry and Fisheries (MAIF).
However the country is in a process of establishiagPVP regime, with the 2010 Plant Variety
Protection Bill going through parliament. The oljetthe PVP bill is to provide for the promotioh o
the development of new plant varieties and theotgmtion as a means of enhancing breeders’

43 Section 6 of the Seeds and Plant Act, 2006
44 Section 7 of the Seeds and Plants Act, 2006
:z Section 8 of the Seeds and Plant Act, 2006

Id.
47 Section 9 of Seeds and Plant Act, 2006
“8 Section 28 of the Seeds and Plant Act, 2006
9 Section 19 and 20 of the Seeds and Plant Act, 2006
0 Section 21 of Seeds and Plant Act, 2006
°1 Section 22 of Seeds and Plant Act, 2006
%2 Section 23 of Seeds and Plant Act, 2006
%3 Section 24 of Seeds and Plant Act, 2006
%4 Section 25 of Seeds and Plant Act, 2006
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innovations and rewards through granting of bresdights® The purpose of the prospective PVP
Act is multifaceted ranging from the recognitiondaprotection of the rights of breeders’ over the
varieties developed by them; the promotion of appabe mechanisms for a fair and equitable
sharing of benefits arising from the use of plaatieties, knowledge and technologies to the
promotion of the supply of good quality seeds @nphg materials to farmers in order to strengthen
the food security of the natiof!.

To achieve this multifaceted purpose, the PVP fitlvides for the establishment of two important
agencies: the Plant Variety Protection Office (PYR@d the Plant Variety Protection Committee
(PVPC). The PVPO, to be established under the mfynisf Agriculture Animal Industry and
Fisheries, shall be headed by a PVP registrar wihd& responsible for the day to day management
and administration of the Office. The specific fioss of the PVPO include among others the
reception and examination of applications for tlegistration of PBRs, the issuance of PBRs
certificates and the maintenance of the regist&BRs>’

Furthermore, a Plant Variety Protection Committeallsbe established with broader representation
from various segments of the agricultural sectolUganda® The PVP committee shall perform
among other functions: the provision of advicetlte Minister on policies relating to plant varieties
the approval of plant varieties to be registered e provision of recommendations and review of
the policy of the PVP office

Like most PVP regimes, the 2010 PVP bill of Ugamdavides that for a new plant variety to be
protected, it has to conform to the basic requirgmef Distinctness, Uniformity and Stability (DUS)

In addition, the variety has to be named and thietyadenomination needs the approval of the Plant
Variety Protection Committe®.If the application for PBRs is accepted by theisear, it shall be
presented to the PVP committee within six monthd #re PVP committee shall make a decision
within six months. The 2010 PVP bill provides foteam of protection of twenty years in the case of
annual crops or twenty five years in the case eddy vines and other perennial crops on the day of
filing of the application. During this period, tHereeder shall have the exclusive right to sell,
including the right to licence other persons td aetl export plant varieties and reproductive maker
of plants of that variety; and the exclusive righproduce, including the right to license otherspes

to produce, reproductive material of plants of thatiety®® Crucially, the PVP bill has made
provisions for the protection of the rights of threeeder over what it calls dependant varietiesclwhi
are varieties that are considered to be essentafiyed from a protected vari€tyThis provision is
meant to prevent cosmetic breeding and the claimingBRs over minor modifications from a
protected variety.

There are exemptions and restrictions to the rightslant breeders as provided by the Bill. On the
exemptions to PBRs, the bill provides that desphi validity of PBRs over a given variety, any
person may propagate, grow and use parts of thetyéor purposes other than commerce; any
person may sell plants, seed or propagating mi&asfagplants of that variety as food or for another
use that does not involve growing of the plantgher production of plants of that variety and any
person may use a protected variety in further bngedesearch or education for non-commercial
purposes? Further exemptions include the possibility giveratfarmer to exchange, seed, plants or
propagating material of plants of that variety wattother farmer for purposes other than commerce.
Although this specific exemption falls short toleet the full breath of the farmer’s rights concept

%5 Bill No.2, Plant Variety Protection Bill, the Ugda Gazette No 12 Volume ClIII dated"2Eebruary, 2010
%6 Article 2 of the 2010 PVP Bill

57 Article 6 of the 2010 PVP Bill

%8 Article 8 of the 2010 PVP Bill

% Article 21 of the 2010 PVP Bill

%0 Article 13 of the 2010 PVP bill

51 Article 14 of the 2010 PVP Bill

52 Article 15 of the 2010 PVP Bill
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which NGOs are still campaigning for in relationtb@ PVP bill, it nevertheless makes the bill tketa
into account an important aspect of farmer inforaggbroach in exchanging seeds and other planting
materials. With regards to the restrictions to PBfRe bill empowers the Minister, under certain
conditions to take certain actions when he/sheidersthat the exercise of PBRs may not be in the
public interest. For example, where a high propartf the plant variety offered for sale is impdtte
the Minister may licence the rights to an actoptoduce the plant variety domestically subject to
some compensation to be awarded to the right holder

The PVP Bill has been drafted with the ambitiorjashing UPOV in the minds of Ugandan policy
makers. The key now for the bill is to be passem ilaw, which seems a serious challenge
considering the heated debate on the bill withia parliament with some many members of
parliament still to be convinced that the UPOV memship is in the Interest of the Ugandan
agricultural sector.

Patent protection over plant varieties in the studycountries

The African group of negotiators to the WTO TRIRSiracil has been at the forefront of the agitation
concerning patents on life forms clearly statisgoipposition on the patenting of micro-organisn an
microbiological processes within the framework loé review of Article 27(3) (b) of TRIPS. On the
basis of TRIPS article 27(3)(b), plants and animatsl essentially biological processes for the
production of plants and animals may be excludewhfpatentability. However, micro-organisms and
microbiological processes may not be excluded fpatentability. Based on the TRIPS approach
therefore, biotechnological processes using a nooganism as vector for the production of a
genetically modified new variety of plant may bdgmaed, provided the said process conforms with
the basic criteria for patentability. In a jointgitton of the African Group in preparation to th@99
ministerial conference of TRIPS, Kenya, on beh&the Africa stressed the African opposition to the
patenting of life forms, criticising what it calle@rtificial distinctions between biological and
microbiological organisms and procességhe 1999 African submission states as follows:

‘By stipulating compulsory patenting of micro-orgems (which are natural living things)
and microbiological processes (which are naturat@sses), the provisions of Article 27.3
contravene the basic tenets on which patent lagvbased: that substances and processes that
exist in nature are a discovery and not an inverdiod thus are not patentable. Moreover, by
giving Members the option whether or not to excltite patentability of plants and animals,
Article 27.3(b) allows for life forms to be patedte

Considering that the Review of Article 27(3)(bkifll a pending issue within the TRIPS councilisit
evident that the African Group has not yet managedet its views widely accepted by the WTO
members meaning that like any other WTO member lzased on its flexible approach, African
countries are legally expected to frame their ddimgsatenting rules in compliance with current
reading of the article. That is arguably why théeparegimes of all the five countries are framed t
reflect the current reading of TRIPS Article 27(B), however clearly excluding plants, animals and
plant varieties from patentability. But an optiomadable under TRIPS that can be exploited by
African countries in order to exclude patentingbadtechnologically produced plant varieties is the
use of the flexibility under article 27(2) if thegan prove that such exclusion is to prevent the
commercialisation within the territory of invent®that are contrary to public order or morality.

Practically speaking, with the exception of Kenyeere has so far been no patent application ot gran
on biotechnologically produced plant varietieshia tountries surveyed either through the natidpal |
office or the regional organisations to which tlaeg affiliated. With regards to the legal frameverk
the patent Act 1987 of Tanzania provides that, telaxr animal varieties or essentially biological

%3 See, ‘Preparations for the 1999 ministerial Casiee: The TRIPS Agreement. Communication of Kenya o
behalf of the African Group’. The African Groupthe WTO, WT/GC/W/302, 06 August 1999.
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processes for the production of plants or animadsret considered to be inventidisHowever
microbiological processes or the products of sutitgsses can be considered inventions and may
therefore be patented. Furthermore, patent may beotobtained in respect of inventions, the
exploitation of which is against public order or naity.**Despite this position of the legal framework
and the fact there has so far been no patent on $GiM@anzania, there is a view at the Tanzanian
Business Registration and Licensing Agency (BRELjt in order to transform the agricultural
sector in Tanzania, the country shall start thigkabout GMOs production and patenting.

With regards to Kenya, the legal framework regualatihe protection of industrial property permits
the patenting of biotechnologically produced plaatieties as genetically modified organisms, but
excludes the protection of new varieties of plattader the exclusions from patentability, plant
varieties as provided under the Seeds and Plan¢tiém Act shall not be patentable. However parts
of such plant varieties or products from biotecbgatal processes shall be patentable. Also, exdlude
from patentability, are inventions which are contro public order, morality, health and safety and
principles of humanity and environmental consepratiWhile the legal framework is in favour for
the patenting of genetically modified organismsgpears that the absence of the biosafety regnlati
made the biotechnology actors to be reluctantlingfibiotech based agricultural inventions due to
lack of clarity of the regulatory framework on suislsues as biosafety, public order and morality.
However, despite the enactment of the biosafetyifa2009, there have been very few GMOs based
patent applications from national actors, most e applications received so far coming from
international actors, essentially multinationaldseempanies. At the time this survey was carrietd ou
in Kenya, it was suggested that less than 20 GM&ed patent applications were filed in Kenya
most of which were concerned with biotech Maizétaoand soya.

In respect of Uganda, the 1993 Patent Act which ammended in 2002 in order to bring the Patent
Cooperation Treaty into domestic law, provides,thata member of the African Regional Intellectual
Property Organisation (ARIPO), patent applicatiamed at Uganda filed, examined and granted by
the ARIPO patent office will be registered by thgdddan patent office with very little to no further
examination. In practice, with lack of expertise patent examination at the Uganda Services
Registration Bureau (USRB) which is the agency oasjple for the administration of industrial
property protection in Uganda, all patent applimagi received in Kampala are channelled to ARIPO
where they are examined. The 1993 Act excludes fr@rdefinition of inventions, ‘plant or animal
varieties or essentially biological processes toe production of plants or animals, other than
biological processes and the products of thoseessms®’ Clearly, similar to other countries like
Kenya, by providing that biological processes artk tproducts of those processes as
biotechnologically engineered plant varieties may fmtented clearly demonstrate that legally
speaking GMOs may be patented in Uganda. Pragtispkaking, there is a significant push from
known multinational seed companies like Dupont (Udnsanto (US) and Syngenta (Switzerland)
for farm testing of genetically engineered var®tiraize, cotton and soya in Uganda. However, it
should be stressed that there has so far not beaseaof GMOs based patent application in Uganda,
despite indications at USRB that enquiries for fillmg of biotechnology based agricultural
inventions have been made by both national andnatenal actors.

With regards to Rwanda, the intellectual propesw Icurrently in force is law No 31/2009 of
26/10/2009 on the Protection of Intellectual Properhe Rwandan regime stipulates that, what shall
be excluded from patent protection even if they esasidered inventions are ‘animal and plant
varieties’, then, ‘plants and animals, includingitiparts, other than micro-organisms and esséntial
biological processes for the production of plamamimals and their parts, other than non-bioldgica
and microbiological processes and products obtafr@t those processe¥Again, similar to the

% Article 7(2) of the Patent Acts of Tanzania 1987

® Article 12 of the Patent Act of Tanzania 1987

% Article 26 of the Kenya Industrial Property Acf@L

®7 Article 7(2)(b) of the 1993 Patent Act Uganda

% Article 18(6) and 18(7) of the 2009 Intellectuabperty law of Rwanda
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other countries and in like with TRIPS, legally aki@g, genetically engineered plants such as GMOs
may be patented under Rwandan law. However, pedigtispeaking, there has not been any GMOs
based patent application so far in Rwanda, accgritirthe office of registrar general of intelledtua
property rights, based at the Rwandan Developmeatd(RDB).

The situation in Burkina Faso follows the trend thé other countries in relation to the legal
framework on the protection of biotechnologicallggseered plant varieties through the patent
system. Serving as the national industrial propeffice of each of its member states, all patent
applications filed either with the national liaisoffice or with the headquarter of OAPI in Yaoundé,
Cameroon, are examined and granted by the regudfieé provided the claimed invention complies
with the core patentability requirements. UnderékRelusions of patentable subject matters, the 1999
Revised Bangui agreement provides that ‘inventitnesexploitation of which is contrary to public
policy or morality, provided that the exploitatiof the invention shall not be considered contrary t
public policy or morality merely because it is pilted by law or regulatior®® Furthermore,
inventions having as their subject matter plantetes, animal species and essentially biological
processes for the breeding of plants or animalsrdtian microbiological processes and the products
of such processe§Despite the fact that there has so far been nonpageanted on a
biotechnologically engineered plant variety in foem of a GMO by OAPI, enquiries have been
made in that respect largely by international agtbut OAPI is reluctant to practically engage with
patenting on biotechnology inventions due to latlexpert examiners in such a complex technical
area.

% Article 6(a), Annex | on Patents of the 1999 Redi8angui Agreement
0 Article 6(c ), Annex | on Patents of the 1999 Red Bangui Agreement
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Chapter four: Typology of Seed Systems
Peter Munyi

Seed is a basic farm input. To obtain higher ciieftlg and sustainable agricultural production, lyme
availability of seed in the right quality and qugntis critical. A number of factors influence
availability of seed. Seed quality is generallyedetined by availability of the right germplasm
coupled by the right plant breeding skills withiaw to develop seed material suitable for the targe
agro ecological condition. Even where the rightng@asm and plant breeding skills are available,
other factors come to play. These include the abdity of seed multiplication and quality
certification systems to ensure that the seed exlis of the right quality.

The seed must thereafter reach the farmer, atighe time and at an affordable price. According to

the FAO, the importance of price varies from ongkeato another and between different segments
of the same market. For example, non-hybrid seasiglly more price sensitive than hybrid seed
since farmers tend to save non-hybrid seed more ligarid seed. In marginal farming areas where
spending power is low, price is more a criticaltéacbut less important where high yields can be
obtained and farm produce sold profitably. Whiles tthoes not sum up all the factors that determine
the availability of seed, it serves to demonstthgecomplex environment is which seed availability

operates.

The commercial world seed market is assessed abdppately USD 45 billion, with Kenya, Uganda
and Tanzania accounting for less than 0.001% of s thi value.

! Yet FAO estimates that 85% of global seed requérgscome from informal seed sources. Given
that most seed from informal sources does not émtercommercial channels, estimating its value is
difficult. Regardless, the importance of informakd sources cannot be underestimated. In most sub-
Saharan African countries, seed demand is mosififidd by the informal seed system for most
crops. While there are many reasons why this is#se, one of these is that seed demand is too high
to be met by the formal seed sector. As such, indbiseed systems are extensive in most countries in
sub-Saharan Africa and will continue to be so feang to come. However, it is also important taenot
that the commercial seed market are also on tlee albeit slowly, due to persistent presence of and
need for informal seed systems. Drought and climatertainties invite relief seed while weak and
unenforced laws contribute to quality compromisewdilable commercial seed. Regardless, farmers
are increasingly realizing the importance of immaseed particularly in hybrid crops. Recognition
of the co-existence of these broad seed systemshandeed to strengthen their roles in the sub-
Saharan agricultural sector is, therefore, strongtpmmendable.

Seed Systems

For many years, seed systems have been describeithas formal or informal. Informal seed
systems cover methods of seed selection, prodyctiod diffusion by farmers, including the
exchange of seed. Informal seed systems are alsoew to as farmer-managed seed systems,
traditional seed systemsand local seed systethIhey also include others such as communal based
seed systems and seed relief systems: those &éhabarecognized by formal policies and laws. One
of the key features of the informal seed systesaidng, re-using or exchanging seed by farmers. On
the other hand, the formal seed system is moreadinestructured: from plant breeding, seed
production, multiplication and distribution of se&a farmers. It is also officially recognized and

! International Seed Federation, 2012.
2Bal, S.S., and J.E. Douglas. 1992. Designing sstubfarmer-managed seed systems. DevelopmenieStud
Paper Series. Morrilton, AK: Winrock Internationastitute for Agricultural development.
% Cromwell, E., E. Friss-Hansen and M. Turner. 199% seed sector in developing countries: A frantiar
performance analysis. London, UK: Overseas Deveéoyirnstitute.
* Almekinders, C.J.M., N.P. Louwaars and G.H. deijBrii994. Local seed systems and their importanca
improved seed supply in developing countries. Etipay78:207-216.
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mostly supported. The structure of the formal sgedem is guided by scientific methodologies for
plant breeding and controlled multiplication opethby public and private sector specialts@iven

the manner in which the formal seed system is &tred, within it commercial seed production and
marketing is only possible for a limited numbercodps. In developing countries, the private sestor’

interest in the formal seed system lies on hybadd high-value horticultural crops that can offer
some profit, with the public sector offering pldsreeding and varietal development support. In this
scenario, the formal seed system offers little orsnpport to crops and varieties that are of low
commercial value.

Each of these two systems has its own limitatibmghe informal seed systems, the most common
limitation is the assumption that seed is usualbdily available and in such situations farmersnate
well prepared when facing shortages, which cancoge& Another limitation that has been observed
in informal systems is that because of the antlicgcnature of seed supply for major crops, seed
demand is low after high productive seasons and versd. With regard to the formal system, its
limitations lie within its components and the linkstween therfi. Each component is causally related
to the other, with the behaviour of each comporfemting an effect on the other. The level of
dependency between each component of the seedystipgih, including the links between them
means that when seed production is poorly organdretiseed quality low, then the seed does not
reach the farmers at the right quality, price aintef Nonetheless, the informal seed system is
structured in a manner that is quicker to resporekternal stress than the formal seed system utitho
prejudice to the quality of the material it provéddhus, when the formal seed system fails tolfulfi
seed demand, the informal seed system often makés the balance. However, this does not mean
that seed insecurity is not a constant presence sia the formal and informal seed systems interact
rather poorly.

Notwithstanding budgetary and institutional supgiven to the formal seed system in many African
countries, more than 80% of the seed planted byynsanmallholder African farmers remains to
originate from informal systertfs Regardless of whether farmers cultivate locahodern varieties,
they rely on informal seed sources for plantingenat due to a number of reasons:

* Inadequate access to markets;

» The structure and functioning of market channeterofinfavourable to those farmers living
in remote areas;

» Limited access to financial resources or crediiuy or produce seed,;

* The limited effectiveness of the formal system moviding timely and adequate access to
guality seed of improved varieties; and

* The lack of interest or capacity of the researcétesy for developing genotypes that are
specifically adapted to their production environtewing to economic and organizational
consideration! 21314

® Niels P. Louwaars and Walter Simon De Boef. 20dgrated Seed Sector Development in Africa: A
conceptual Framework for creating coherence betyeactices, programs and policies. Journal of Crop
Improvement, 26:39-59, 2012.
® Sperling, L., H.D. Cooper and T. Remmington. 20@8ving towards more effective seed aid. J. Depelo
Stud. 44(4): 586-612.
’Id, note 5.
81d, note 5.
° Gregg, B.R., abd A.J.G. van Gastel. 1997. Manasg@egl marketing. Ibadan, Nigeria: ITA/GTZ/CRI.
1ON. Minot, M. Smale, C. Eicher, T. Jayne, J. Klillg,Horna and R. Myers. 2007. Seed developmentrprog
in sub-Saharan Africa: a review of experiences.kefadler Foundation, Nairobi.
" Lipton, M., and R. Longhurst. 1989. New seeds pmar people. London, UK: unwin Hyman.
2 Tripp, R. 2001. Seed provision and agriculturestiggment. The institutions of rural change. Oxfdu;:
James Currey.
3 De Boef, W.S., H. Dempewolf, J.M. Byakweli and M Engels. 2010. Integrating genetic resource
conservaton and sustainable development intcesgies to increase the robustness of seed syste8isstain.
Agric. 34: 504-531
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The above scenario means that the informal seedmsysarticularly farm seed-saving will remain the
main source of planting material for African farmdor years to come. To this extent therefore,
existing policy and regulatory frameworks shouldlorager ignore the value of the informal systems
and should in fact support, strengthen and recegthiese systems in their policies as much as they
support formal systems.

Supporting and strengthening informal seed systeragual measure to the formal seed systems will
promote complementarity and integration of bothteays and is likely to reduce instances where
farmers lack access to seed.

Emphasizing the importance of recognizing and suppting a pluralistic approach of
complementary seed systems' development.

In recent years, the strengthening and integradfonformal seed system with formal seed systems
has been championed through the concept of ineysted sector development (ISSD) in Africa.
This concept calls for development of a twin tragproach where the effectiveness of both formal
and informal seed systems can be improved througtoreerted effort ensuring that proper
integration is promoted at every component of thedsvalue chaif?. Already a number of policy
programmes supporting the ISSD approach are engeirgifdfrica. One such programme is the Africa
Seed and Biotechnology Programme (ASBP).

The origins of the ASBP can be traced to the 200h@ehensive Africa Agricultural Development
Programme (CAADP) Report. This report stated tlsadb@2001, about 28 million people in Africa
were facing food emergencies due to droughts, Samad strife, of which some 25 million needed
emergency food and agricultural assistance. Thertrealled for urgent action to be taken to create
sustainable food security in Africa. The developtmeithe seed sector at the continental, regional
and national levels was seen as an essential eleis action.

In response to the CAADP report, the African Uniideads of State during an Ordinary Session of the
Assembly of the African Union (AU) in 2005 discudsthe importance of improved seeds for
increasing agricultural productivity and food seuin the continent. In their discussions, they
recognized that African governments individuallyneat confront challenges represented by
developments in the international seed industrigs$ lay legal and technical issues, which restrict
access to genetic resources and biodiver$ig. African Union Commission proposed the ASBP as
the framework to provide a strategic approach lierdcomprehensive development of the seed sector
and related biotechnology in Africa, taking intocaont the different needs of the countries and
regions. The programme focuses on germplasm mareageand development, crop research and
variety release, including farmer testing/selectativities, dissemination of varieties, and prdcwc
and supply of seed and planting materials thromdprinal and formal seed systends part of its
strategy to implement ASBP, the African Union Comsion adopted the ISSD approach in 2811.

In adopting the ISSD approach, the African Uniomf@assion observed that given that in each
country different seed systems could be seen aopgrationgside each other, then each system
requires targeted policies and programs to endidi tlevelopment. Further it was observed that
creating interactions between formal and infornegdssystems provides opportunities to improve the
effectiveness of seed provision.

4 Lipper, L., C.L. Anderson and T.J. Dalton (Ed€)1Q. Seed trade in rural markets. Implicationscfop
diversity and agricultural development. London, WBérthscan.
51d, note 5.
16 Africa Union Commission Communique, 2011.
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Cascading the ISSD approach to African countries

Using the ISSD approach, the African Union Comnoigsin conjunction with the Centre for
Development Innovation of Wageningen University aier partner$ and with support from the
Government of the Netherlands has undertaken sasdrsassessments in eight African countfies
Of the countries assessed, one-Uganda is partsoptbject. The reports arising from the seed secto
assessments in these countries depict a typologeed system extending beyond the formal and
informal systems. Currently, and based on thesg seetor assessment outcomes, this project is now
in its second phase exploring integrated pathwaysdusive and local seed entrepreneurs$hip.

Typology of seed systems in the project countries

In the countries that this project focuses on-BuakiFaso, Kenya, Rwanda, Tanzania and Uganda, a
number of seed systems emerge. In this sectiore tekesed systems are discussed. Due to the
commonality of these seed systems and taking ictoumt the time that was available in carrying out
field research, this study, rather than presentiagh country separately and the typology of seed
systems in it, has chosen to take a different gmiroThus, the typology of seed systems are
described and in each, examples of what is preésené project countries is given.

Farmer- based seed systems

Farmer-based seed systems are characterised byidiradi farmers saving seed from harvests,
exchanging seed with their neighbours or purchagimagn from the local market and using the same
as seed. In some cases, it also involves indivitiualers selling seed to others as entrepreneumes. O
common element present in the five project coustisethat farmer-based seed systems provide most
of the seed that farmers use.

Burkina Faso is a centre of diversification of nuows species such as millet, sorghum, niebe,
voandzou, igname local, rice glaberrima, fonio, aghwthers. With 87% of agriculture being
subsistence based, modern varieties of sorghurtgtraild other crops have a very low adoption rate
of 8%2° Further, the average need for improved seed islaig at 8.4% and it presents significant
disparities* These two factors imply that even when new varietre released, farmers prefer to
save and exchange seeds for subsequent plantisgnsefaom harvests.

In Kenya it is estimated that approximately 78%albfseed used comes from informal seed sources,
the bulk of which is saved by farmers from theimofarms, exchanged with neighbours or purchased
as grain from the local markétThe bulk of seed and planting material for vege¢sit propagated
crops- sweet potato (96%), cassava (93) and ban@08s) is mostly obtained from farm-saved
sources. For legumes the scenario is similar as &8éan seed, 75% of cowpea seed, 90% of millet

" The I1SSD project is coordinated by the Centrelfevelopment Innovation of Wageningen University and

Research Centre(CDI) in the Netherlands. The progra’s international partners are the Governmethef

Netherlands, through its Ministry of Economic AffgiAgriculture and Innovation (ELI) and the Directe of

International Cooperation (DGIS), Wageningen UrsitgrLaw and Governance Group, Self Help Africa

(SHA), IFDC (Eastern and West Africa Programmeds,Royal Tropical Institute (KIT), the Future

Agricultures Consortium, Agri-ProFocus, and thefirécal Centre for Agricultural and Rural Cooperatio

(CTA).

18 Burundi, Ethiopia, Ghana, Mali, Malawi, Mozambiquiganda and Zambia.

19 http://www.wageningenur.nl/en/show/Integrated-S8edtor-Development-in-Africa.htm

2 Balma, D. et al. 2002. La gestion de la diversites plantes agricoles dans les agro-ecosystemes.

2L Compaore, M., Naon, F and Yamanaka, K. 2008. Etieda situation actualle sur la production et

luutilisation des semences ameelioees dans lesnpem/de IOoubritenga, du Passoree, du Seeo, detldodu

Boulgou du Burkina Faso.

2 pyieko, M.W. & Tschirley, D.L. Enhancing Accessdbltilization of Quality Seed for improved Food

Security in Kenya. Tegemeo Institute of AgriculiupPalicy and Development. Working Paper No. 27/2006
36



seed and 87% sorghum seed is obtained farm-saveckso Maize is the least, with only 15% of seed
being farm-saved’

In Tanzania, farmers have identified home saved asdheir most important source of seed and with
respect to beans, it has been found that farmeysleetheir varieties six times (FAO, 2006)t has
also been found that in some parts of Tanzania, @fLlfarmers who started growing different bean
varieties acquired seed from their relatives oghleours®® Accroding to 2006 SADC seed production
projections, farm-saved seed supplied over 3 tifoemaize and over 5 times for rice than certified
or quality declared seed (QD3).

Rwandan agriculture is characterised by one ofdwest rate of use of modern inputs in Africa and
in the world. The National Seed Policy (2007) retpgs the informal seed system as being the most
important. Farmer activities, such as selectionsang a portion of their production as seed ffier t
next season is the main characteristic of thisesystt is also characterised by multiple transagtio
and exchanges between farmers themselves, or thtoaders from whom farmers can also purchase
food commaodities some of which are sorted to bal @ seed<. Further, 60% of farmers acquire
bean seed on-farm that is, from their own savingsycexchanging with their neighboufsThis has
been confirmed by observations that all plantingemal originates almost entirely within farming
community with only occasional formal distributiofus disaster relief and of new varietfés.

In Uganda, 80%-85% of the seed farmers use is pratin their own farm¥ Seeds of local
varieties of traditional and subsistence crops+egs; banana, sweet potato and cassava as well as
indigenous vegetables, are accessed in this maRraener-based seed systems are a convenient form
of providing planting material for vegetative prgpted crops such as banana, sweet potato and
cassava as they are bulky and perishable.

Community-based seed systems

Community-based seed systems involve associaticindifiduals, often organized as a group or
cooperative through the support of non-governmemigdnizations that help them in entrepreneurial
forms of seed multiplication and the marketing e¢d crops and food crops. These seed systems are
established on the premise that the potential idermal seed has limited adaptability under the
prevailing conditions resulting from climate changed that the economic value given to modern
agricultural crop productivity has, for the mosttpaeglected the important contributions made by
traditional crop improvement and seed supply system

A key feature of community-based seed systemseistimmunity seed bank. Community seed banks
are often understood as community-based storesfos#te distribution of seed and grain to the loca
communities on a loan basis. In some cases, tleglemigned as income generating operations where
high external input seeds with chemical packagesdastributed to the farming communifyThis

2.
%4 Kasambala, S.; Rubyogo J.C.; Ngulu F.; Massawani. Peter .X. Assessment of bean seed dissemination
channels in Babati district, Tanzania, In “Farm&séds and Varieties: Supporting Informal Seed §upp
Africa”
2d.
% SADC. Seed News Update, Issue No. 3. 2006.
2" National Seed Policy, 2007.
% gperling, L., T. Osborn and D. Cooper. 2003. Talsaffective and sustainable seed relief activitiegort
of the workshop on effective and sustainable sekef@activities. FAO, Rome. Italy.
% sam Namanda, Richard Gibson and Kirimi Sindi, Sye¢ato Seed Systems in Uganda, Tanzania and
Rwanda. Journal of Sustainable Agriculture, 35:888@; 2011.
% Integrated Seed Sector Development Il. Uganda @peport, 2012.
31 Lim Li Ching, Sue Edwards and Nadia El-Hage St 2011. Climate Change and Food Systems
3Igesilience in Sub-Saharan Africa, FAO. Rome, Italy

Id.
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notwithstanding, a community seed bank system @ r@mains a part of a community-managed
genetic resources conservation and utilizationtjmat’

Community —based seed systems are often establisiieelr to support a fragile formal system
recovering from systemic stress such as drougbtspe diseases or to strengthen an informal/farmer
based system. Hence, these seed systems openmatwithih niche areas and for a specific period of
time. Regardless, they offer critical support tdsemg seed systems inasmuch as they are not
formally recognized in existing policy structur&ach of the project countries has community-based
seed systems supplying seed albeit to a smallexten

One well documented case is that of cassava, wheexent years, Catholic Relief Services (CRS)
through its Great Lakes Cassava Initiative (GLCiyamizes farmers to produce and distribute
Cassava Brown Streak Disease (CBSD) and Cassavaidvibsease (CMD)-free cassava planting
material to other small-holder farmers, in the &reakes region which includes Kenya, Rwanda,
Tanzania and UgandaBy the end of the project in 2011, GLCI had getestanew knowledge on
CBSD diagnostics and disease epidemiology as veetioanpleted discover of a complete cassava
genetic code which led to rapid improvement in roolar diagnostic methotfs

In Tanzania, the Christian Council of Tanzania (@md the Diocese of Central Tanganyika (DCT)
have mobilized groups of farmers and assisted ttemegister as seed associatith§he DCT
operates only in the Dodoma region, but the CCTraips nation-wide and has facilitated registration
of 11 farmer seed associations. The CCT suppoesetiassociations to produce improved seed of
sorghum, pearl millet and maize OPVs for commergddé. These associations rely partly on the local
community but mostly on their affiliated churches provide markets for the seed produced.
Similarly, to assist in the production and disseaation of improved sorghum and millet varieties
ICRISAT organizes communities through local primacools in the seed multiplication procé&ss.

In Burkina Faso, community seed systems have bestnuimental in the production of certified
cowpea seed. Under an USAID funded Dry Grain Puls#borative Research Support Programme,
over 50 farmers’ organization, some which are wogreups are now producers of certified cowpea
seed. As a result, the Burkina Faso National Seedc@ estimates that cowpea seeds production has
increased from 37.8 tonnes in 2001 to 924.6 toim2§11°®

Public formal seed systems

Formal seed systems are deliberately regulatediaearly structured, from plant breeding to seed
production and multiplication to distribution. ImtsSaharan Africa, the public sector is involved in
most if not all activities undertaken in the fornsaled system. In our analysis of the typology eflse
systems in the project countries, we disaggredstddrmal seed system depending on the level and
extent of involvement of the public sector. Thusblp formal seed system refers to a formal seed
system wherein the public sector undertakes alathteities in the seed value chain. This hapgens
be case in the five project countries, at leastfone crops.

4.
3 partnership for success: Stories from the Grales Cassava Initiative, Catholic Relief Servig€d,1.
%5.Walsh, P. Phezo, E. Marandu, J. Smith, D. Patedd\Vl. Potts. Seed System Innovations in the Grakes
Cassava Initiative. 2012.
% Setimela, P.S., E.Monyo, and M. Banzinger (ed3)42 Successful Community-Based Seed Production
3S7trategies. Mexico, D.F.: CIMMYT.

Id
¥ Cisse, N., I. Drabo, |. Baoua, M. Toure, Jeff Exland Philip Roberts. Cowpea Seed Systems and
Dissemination of Seed of Improved Varieties in Whsigica.. 2012 Global Pulse Research Meeting, A@b14,
Kigali, Rwanda.
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In Kenya, plant breeding is an activity undertakeostly by the public sector, thought the Kenya
Agricultural Research Institute (KARI). Besidesyesting in plant breeding research, KARI also
undertakes seed production, multiplication andithgtion through its own KARI Seed Unit. In order
to maintain variety identity and purity as well @sguarantee physical, physiological and sanitary
guality, the system is governed by strict regulaidt is estimated that 15% of the total seed deima
in Kenya is made available through public sectatitations, which include KARI Seed Unit and
Kenya Seed Company, a seed company that also engagdant breeding that is owned by the
Government of Keny®. Kenya Seed Company controls 80% of the formal seaide market. The
company also produces sorghum, wheat, barley, trsibmflower and pasture seeds.

As KARI Seed Unit is not capable of satisfying natil seed demand and KARI itself undertakes
most of the plant breeding research, a thrivinggte seed multiplication and distribution entermpris
has emerged, it being fed with basic seed for plidation from KARI.

In Uganda, public sector programmes are mainly eored with major food crops, such as maize,
beans and cassava, but also smallholder cash likepsotton and coffee. The National Agricultural
Research Organization (NARO) is the main publid@eagency involved and runs public breeding
programmes for these crops. Besides, breeding maigtion of breeders’ seed, it does not engage in
downstream activities such as multiplication argtridbution. This role has been taken up by national
private sector actors, almost entirely.

In Rwanda the formal seed system is rather retteistbased on service provided by the public secto
stakeholders such as The Rwanda Agricultural Rekehostitute (ISAR) for the production of
breeder seeds; the Rwanda Agricultural Developmerihority (RADA) Seed Production Unit and
some agricultural development projects for direidpction of basic and certified seed (Rwanda
National Seed Policy). Seed production and mudigtion is undertaken either by the State of its
contractees, essentially registered cooperativesate sector involvement is nearly non-existent
RADA Seed Production Unit remains the main soufcgeeds, while ISAR being the only institution
in-charge of variety development and maintenanciress availability of foundation se&dOther
actors involved in the seed value chain are allegawment led-the Rwanda Bureau of Standard is
presently responsible for seed certificatton.

In Tanzania, the public sector is fairly involvedall stages of the formal seed system for croph su
as maize, sorghum, beans, wheat and sunfloweruBtiod of breeders’ seed is undertaken by public
research institutes. Production of foundation deethrried out by the Department of Research and
Development, and certified production by contraodbwers vested in Arusha, Morogoro, Iringa
regions. TANSEED, a government parastatal creatd®73 is involved in the distribution of seeds.
TANSEED only meets up to 10% of national seed mequénts, and faces difficulties in distributing
seed commercially beyond a few urban aféds.2006, FAO attributed this to inefficiency withi
TANSEED, resulting in a relatively untapped markat improved seeds, inadequate seed quality
control and ineffective application of official nelgtions. Besides TANSEED, the Agricultural Seed
Agency (ASA) a semi-autonomous body under the Niipi®f Agriculture, Food Security and
Cooperatives was launched in 2006. ASA took overrtsponsibilities that were performed by the

%1d, note 5.
“0 Foundation seed is seed which is the progenyesfder seed. Foundation seed is produced underdurmese
established by the certifying agency for the pugsasf maintaining genetic purity and identity. @e tther
hand, breeder seed is seed which controlled bgldr breeder. It is the source of production affdation
seed and all other type of seed.
“L |t is important to note that the Rwandan AgrictdftResearch Institute (ISAR) and the Rwandan Adjtical
Development Authority (RADA) are now part of a largnstitution, the Rwandan Agricultural Board (RAB
whose mission is to develop agriculture and animgbandry through reform and using modern methwods i
crop and animal production, research, agricultexé¢nsion, education and training of farmers in new
technologies.
“2|d, note 35.
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Seed Unit of the Ministry of Agriculture Food Seityirand Cooperatives. The aim of establishing
ASA is to ensure high quality agricultural seeds available to farmers at affordable price. The key
functions of the ASA include expanding seed producand distribution networks so as to facilitate
seed accessibility by farmers. It is not cleardkient to which ASA has met its obligations to date

One peculiar feature of the Tanzanian formal seeatlem is the recognition of Quality Declared
Seeds (QDS). Quality Declared Seeds are improvedssessentially bred and multiplied under
controlled and regulated conditions but not cextifi Thus they make less demand of government
resources while still providing good quality se&tlith implementation support from the Danish
Government, the QDS system was incorporated im#imnal seed legislation along with its seed
rules, regulations, procedures and Guidelinesdatrol of QDS production in 2007.

In Burkina Faso, plant breeding is undertaken bR and seed multiplication by the National
Union of Seed Producers, a government sponsoregdecaiive from varieties bred by INERA.
Following multiplication, the National Seed Servigadertakes distribution of seed to the farmers.

Mixed public private seed systems

In all formal seed systems in the project counttiesre is private seed sector participation insthed
value chains albeit to varying degrees. As plaaeding research is capital intensive and risky,tmos
of the private sector actors in the project coestrmake little or no investment in this area. In
Uganda, NARO a state agency is the institution thadertakes breeding research and provides
foundation seed. In Kenya, this function is undestaby KARI, by ISAR in Rwanda and by a host of
public research institutes in Tanzania. In Burkiaso, this function is carried out by the Institut
National d’Etudes et de Recherche Agricole (INER®&i}h its research stations established across the
various agro-ecological regions of the country. Tdet that these state actors are limited in engpagi

in the whole seed chain for all crops, has creapgabrtunities for seed multiplication and distribat
entrepreneurship. To be found in this kind of syste@re public plant breeding agencies specializing
in specific types of cash crops such as coffee c@ton, vegetables and horticulture.

While there is cooperation between the public seceearchers and private sector seed multipliers
and distributors, the relationship between the isvoot well defined. A clear criteria on conditions
terms and rationale for the provision of breedezds¢o the private sector seed multiplication
entrepreneurs appears to be unclear.

In Kenya, there are over 70 registered seed compinMost of these enterprises undertake seed
multiplication and distribution with the main crdygging maize. Of the multinationals in Kenya, only

Monsanto is undertaking breeding research in méaiaeal seed companies obtain breeder material
for multiplication from KARI. However, criteria fodistributing material between companies is not
very clear. In some occasions, KARI licenses bresded to companies and in other occasions, it
does not. This creates market asymmetries andtilsi® in the supply chain.

Uganda is experiencing an emerging vibrant syst&ith many companies focusing strongly on
hybrid maize, sunflower, brewing sorghum, beans ground nuts. With NARO being the main
source of foundation seed, there are now ovefifteeed companies operating in Uganda. Similar to
Kenya, the process and manner in which NARO retedsendation seed to the enterprises for
multiplication and distribution is not very clednig creating market asymmetries. Nonetheless, with
the public sector not engaging in formal multiplioa and distribution of seed, a private seed secto
is emerging.

In Tanzania, the private sector involvement is iyadominated by two multinationals- Cargill and
Pannar with the choice crop being hybrid maize eDtompanies operating in Tanzania include Seed

“32009-2010 Annual Report of the Kenya Plant Helrlgipectorate Service.
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Co Tanzania and Kibo Seed (a subsidiary of a Kemyyapany and Kenya Seed Company) most of
which specialize in maize.

Pure Private Value chains

Pure Private value chain seed systems hereinteefeose seed systems that are entirely contrbled
the private sector from plant breeding through wentual distribution of seed to farmers. In these
value chains, there is minimal government involvetmexcept in seed quality control and
certification. Most of the crops involved in thesdue chains are mainly horticultural crops (fruits
vegetable crops and flowers. Tobacco and cottoraks® involved. These value chains utilize the
plant breeders’ rights systems already establishedme of these countries, for example in Kenya.

Kenya is one of the four countries in the worldaetting for the production of approximately 85%
of all flowers exported around the wofftin this industry, the public sector is not invalvia plant
breeding, seed multiplication, and distributioneTlhole process is controlled by the private sector
except for quality control and phytosanitary issudse flower industry in Kenya is also one of the
heaviest users of the plant breeders’ rights systetime country. In the 2010/2011 financial yedr, o
the 69 applications for plant breeders’ rights méml&Kenya 30 were in respect of roéesThe
vegetable sector is also another example whereubynational companies and the chief providers of
seed to farmers for crops such as tomatoes andh-b=ans.

In Tanzania, the soya industry is also under ldgweent and in some situations, the private sdstor
controlling the whole value chain. AgDevCo has jpuplace an out grower scheme and is acting as
the main purchaser of the harvests for further ldgweent of soya-based products for the local
market and alliums for local and export markéts.

In Uganda, the tobacco value chain is privatelytcdied. All tobacco farmers have an account with
British American Tobacco, Uganda which has beematjpgy in the country since the 1950s. All farm
inputs including planting materials are providedtbg company and after harvests, the costs of the
farms inputs are deducted with the difference beimid to farmers.

Relief seed systems

Each of the project countries has experienced dpumyvil strife or both within the last 10 years.
Some regions within each of these countries haperéeenced stress on a neat continuous basis (for
example some parts of Kenya). One of the resultthe$e stresses is that repeated ‘emergency
interventions’ are taking the place of longer-tem@search and development progrdmSeed aid
programmes have become an increasingly commondbatteviating these situations.

Relief seed programmes involve many different playgovernments, donor agencies, NGOs and

implementing agencies, private and parastatal seatpanies, seed procurement agencies, contract
seed growers, and eventually the farmer benefegaifihis system focuses on procurement rather than
marketing and what is procured depends on whavadiadble from seed companies, procurement

agencies, or international and government agefitiesthis system, there is no interaction between

research and seed distribution and sometimes, grairseed are inseparable.

4 Camila dias de Sa and Maria Sylvia Macchione Saéslectual Property Rights in the Flower Chahm.
Analysis of the Brazilian Plant Variety ProtectiBgstem (undated).

452010-2011 Annual Report of the Kenya Plant Heldgpectorate Service.

“® Daniel Hulls, Developing Sustainable Commerciatigiture in Tanzania (undated).

*" Louise Sperling, 2000. Emergency Seed Aid in Kedyease Study of Lessons Learned.

“8 Catholic Relief Services, ICRISAT & ODI. 2002. $iedouchers and Fairs: a Manual for Seed-Based
Agricultural Recovery after Disaster in Africa.
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Louise Sperling has documented the history of s@edin Kenya since 1992. Maize-seed aid,
followed by vegetable seed aid (tomatoes, kale@andns) have dominated in recipient areas. She
concludes that seed aid has been delivered omlaltge scale about every other season, and ®cros
a large number of districts in Kenya, with the fetaeing heavily on maize across regions and years.

In distributing relief seed, actors involved haseveloped some innovative ways such as seed
vouchers and seed fairs. Seed vouchers have iitygartbecome a common form of distributing
relief seed. One well documented case is the Kgangolncursion Project of Northern Uganda
wherein in 2000, Karamojong pastoralists in seastlpasture displaced by force approximately
100,000 people in Lira and Kitgum Districts. ltd#ion to assisting displaced families with shelte
clothing, and household items, CRS/Uganda develapgldn to assist 12,000 families obtain seed to
plant when they returned home. A seed voucher systas developed to enable these families’
access seél Seed vouchers have similarly been used in thenRaveSeeds of Hope project in
distributing seeds for beans, sorghum, maize, adt@ in early 2000. CRS estimates that through
seed fairs and seed vouchers, over 12,000 fanaiiesssed seed in Uganda in 2000, 35, 000 in Kenya
in 2000 and 2001 and 13,500 in Tanzania in 2801.

In Burkina Faso, the government launched a prograrfon donation of improved seed in 2008
following a severe drought. The programme will wmtil 2015 and may be extended if necessary.
Seeds donated to farmers through this programmadrentirely free as farmers pay a minimal fee.
These seeds are usually multiplied by the Natidirabn of Seed Producers from varieties bred by
INERA. Following multiplication, the National Seeskervice undertakes distribution in the needy
areas. In addition, through an FAO Technical Coalji@n Programme, millet, sorghum and cowpea
seeds and fertilizers were distributed in drougtitiken areas in 2008.At the same while working
closely with INERA and the national seed servibe, EAO is supporting over 900 seed producers in
irrigated areas in southern Burkina Faso with awie create a sustainable seed supply systems for
the whole country.

4.
504.
S1EAO, 2009.
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Chapter five: Possibilities for a differentiated PW regime
Bram De Jonge

This chapter analyses the legal space providetidinternational IPR regime (particularly the TRIPs
agreement and UPOV conventions) in order to ingast the possibilities for developing countries
(including the five project countries) to developdéor adapt their patent and PVP laws to fit their
national priorities with respect to agriculturea®ing from the minimum requirements set by the
TRIPs agreement regarding the protection of plantsplant varieties, we will discuss the flexilbdg
countries have with respect to patent law and shiegenerisoption for the protection of plant
varieties. Special attention will go to the podgibs for, and examples of, a differentiated PVP
regime —i.e. a PVP system that incorporates diftekevels of protection for different crops and/or
with respect to different groups. For that purpabterent PVP laws from countries and regions from
around the world will be explored.

Legal Space: The TRIPs Agreement

Article 27.3(b) of the TRIPs Agreement states that:

Members may (...) exclude from patentability (plants and animals other than micro-

organisms, and essentially biological processeshsmproduction of plants or animals other
than non-biological and microbiological procesdéswever, Members shall provide for the

protection of plant varieties either by patentdpran effective sui generis system or by any
combination thereof.

As a consequence, countries have generally foterdiit implementation options with respect to the
protection of inventions incorporating (part ofjapland plant varieti€s1) They can opt not to
exclude plants and plant varieties from patentghi) They can decide not to exclude plants and
plant varieties from patentabilitgnd simultaneously establish a sui generis systerthé protection

of plant varietie$;3) They can exclude only plant varieties from ptability, for which protection a
sui generis system is developed) They can exclude plants and plant varieties\fpatentability and
establish a sui generis system for the protectigramt varieties.

Developing countries have repeatedly been advieethke a very careful approach towards the
options that allow for the patentability of plardrieties and/or plants under TRIPs. A UNDP report
considers the TRIPs patent standards “poorly suibedeveloping country interests and concerns
regarding small-scale breeding, traditional farmprgctices, indigenous peoples’ collective rights,
agricultural biodiversity and food security’Yet, in case a country may want or hat@ provide
patents on plants it is important to point out thRIPs provides a range of flexibilities that cam b
applied in order to adapt the patent system to untcgs needs. Apart from the aforementioned

"We will refer to ‘plants’, similarly to TRIPs, buhany national laws apply a more specific descriptiad refer
also to parts of plants (and animals) such as,aalklines, genes and genomes. See e.g. WIP@®. 200
http://www.wipo.int/edocs/mdocs/scp/en/scp_13/s& 3pdf

% This reflects the situation in the US.

® This reflects the situation in the EU. It may wedl argued that this option does not differ muofioption 2
as allowing for the patenting of a plant’s compdnesults in patent control over all the plant gtigs that
include the patented component.

* As a bottom-line, TRIPS requires member countdesomply with the conditions of “National Treatnten
(Article 3), ‘Most-Favoured-Nation Treatment’ (Aste 4), and the ‘effective enforcement’ of IP righBee D.
Rangnekar, 2002. 'Access to genetic resources;lupsed inventions and agriculture.
http://www.iprcommission.org/papers/pdfs/study pafsp3a_rangnekar study.pdf

®> UNDP, 2008. Towards a balanced ‘sui generis’ plamniety regime. p. 4.

® E.g. due to the signing of bilateral or regionakftrade agreements or investment treaties.
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exclusions to patentability,these flexibilities relate mainly to setting thenditions for patent
protection and the scope of protection.

Patent law

The functioning of the patent system can strongyirifluenced by adapting the conditions that an
invention has to fulfil before a patent will be gted. It starts with making a clear distinctionvioetn

a patentable invention and a mere discovery: Dioessblation of a gene, or the identification af it
functionality, warrant patent protection? Similamnsideration should be given to the standards of
novelty and inventive step. It is notable that meitthe TRIPS agreement, nor other international
conventions on patents define novelty or invenstep. This is left to countries to decide in their
national patent laws. In order to maintain accesgenetic resources for further agricultural resear
and breeding, Correa advices developing countoiegpply an “absolute concept of novelty” and “to
grant patents only when the invention is not obsifar a person, or a team of persons, with high
technical qualification and experience in the figld

When allowing for the patenting of genetic mater@untries may want to limit the coverage of
patent claims by only granting protection for tipeafic use or function of the genetic material as
described in the patent. Otherwise, broad pateminsl can cover any possible usage of the material
for the lifetime of the patent. Other means thatntdes have to regulate the scope of protectidhds
application of exemptions to patent protectionHaitt patent laws.A well-known exemption that is
incorporated by many countries is the research pem which allows third parties to use patented
subject matter freely for experimental purposesoAiere, it is up to the regulator to decide on the
breadth of the exemption, with some countries dpglga very narrow interpretation that only allows
for scientific research on a patented inventione-riesearch on whether and how it works, and not
with the invention — i.e. research that may reisuét new invention or produtt.

Two exemptions that are particularly relevant ia field of agriculture are the farmers’ privilegeda
the breeders’ exemption. These exemptions are krtowse part of UPOV but they can also be
applied in patent law. For example, the EU Biotetbgy Directive, which aims to harmonize the
patent laws in the EU with respect to biotechnofBggilows for farmers to “use the product of his
harvest for propagation or multiplication by him bis own farm” under the same conditions as
regulated by the EU Council Regulation on CommuRignt Variety Rights®

With respect to the breeders’ exemption, severabjiean countrié$ have included conditions in
their patent laws that come down to a restrictexkbthers’ exemption: An exemption that allows for

" Another exclusion possibility is provided by TRIRgicle 27.2, which allows countries to exclude th
patentability of certain inventions in order to ¢pectordre publicor morality, including to protect human,
animal or plant life or health or to avoid seriquiejudice to the environment, provided that suatiesion is
not made merely because the exploitation is praddlby their law.” This Article, although not enéed with
respect to plant patents in any national couraspcould for example be used to deny patents weniions that
may put food security or the environment at riske £orrea, 2012. TRIPS-Related patent flexibiliied food
security: Options for developing countries.

8 Correa, 2012, p. 10-12.

° TRIPs allows member countries to “provide limigdeptions to the exclusive rights conferred byt
provided that such exceptions do not unreasonatiffict with a normal exploitation of the patentdatio not
unreasonably prejudice the legitimate interesthefpatent owner, taking account of the legitiniaterests of
third parties.” Article 30.

19 Correa, 2005. International dimensions of theaeseexemption. SIPPI Project, AAAS, Washington D.C
™ Further discussed in the next section.

' EU Directive 98/44/EC, 1998ittp://eur-

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celgxag! CELEXnumdoc&lg=en&numdoc=31998L.0044&m
odel=quichett

13 Regulation (EC) No 2100/94, Article 14.

http://www.cpvo.europa.eu/documents/lex/394R21 0@EMNR2100.pdfSee next section.

14 E.g. France, Germany, Swiss and the Netherlands.
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the use of patented material for developing othantpvarieties but not for the commercialisation of
such varieties if they carry the patented traite Thutch association for the plant reproduction
material sector (Plantum NL) advocates a full beesgdexemption —i.e. one that also allows for the
commercialisation of the new varieties, to be idelt in patent law’ The compatibility of such an
exemption with TRIPs has, however, not been tegtetf

Another exemption that can be relevant for agngeltrelates to TRIPs Article 44.1, which allows
countries to exclude liability in case of unintemil infringement. The Swiss patent law, for exampl
specifies that patent protection does not extermdlngical material that was obtained by change or
when it is technically inevitabl€.This is especially relevant with respect to theura spread of seed
containing patented traits into neighbouring farfiedds.

Finally, member countries under TRIPs have theipihgg to grant compulsory licenses to (have a

third party) use a patent without the authorizatérthe right holder. This option is particularlyut

not exclusively) applicable in cases of a “natiopatergency or other circumstances of extreme
urgency or in cases of public non-commercial use"to correct anti-competitive practice¥” The

EU Biotechnology Directive, for example, provides the possibility of a compulsory cross-license

in case the holder of either a patent or PVP caexplbit this right without infringing on a prion#P

or patent? Yet, the conditions set for authorization of swcltompulsory license is said to make

effective use very difficulf? but these could be made less stringent.

Altogether one can conclude that countries thattvemnneed to allow patents on plants, genetic
material and/or plant varieties can still make o$eseveral flexibilities and exemptions under the
TRIPs agreement in order to align the patent lathéir national needs and objectives.

Sui Generis systems for the protection of plant varieties

TRIPS allows member countries to (only) provide dsui generissystem for the protection of plant
varieties. This option gives considerable flextgilio countries, also and especially because TRIPs
does not define what components of such systerits'afvn kind” should be composed of: It does not
define the subject matter of protection (i.e. wisah plant variety), the requirements for protattio
(such as novelty, distinctness etc.), the scoperofection (e.g. whether harvested materials are
included), nor the duration of protection.

Obviously, UPOV provides a ready-masi@i generissystem for the protection of plant varieties in

which all rights and obligations are carefully $pélout. TRIPS does, however, not make any
reference to the UPOV system and, thus, does gaireemember countries to become a member of
UPOV. Still, since the enactment of the TRIPs agm@ many developing countries have joined

UPOV, now amounting to 23 of the 70 member cousiti@here some attribute this to the merits of

the UPQOV system and/or the convenience of havimgsato a ready-made system, others point to
obligations flowing from trade agreements with istlialized countries and/or the “relentless pressur

from the UPOV Secretariat (implicit or explicitp[move] countries down the UPOV paffy”.

15 Seehttp://www.plantum.nl/hoofdnavigatie/over-plantutatsdpunten/

18 Correa, 2012 ; Louwaars et al., 2009. Breedingjiass: The future of plant breeding in the light o
developments in patent rights and plant breedigtgs. Wageningen: Centre for Genetic Resourtes, t
Netherlands (CGNhttp://documents.plant.wur.nl/cgn/literature/regtBreedingBusiness.pdf

" Swiss patent law, Article 9(f). Information deril/&om Correa, 2012.

18 TRIPs, Article 31(b). However, very few developicmuntries have made use of this option for several
reasons.

19 Directive 98/44/EC, Article 12.

2| ouwaars et al., 2009.

L putfield, 2011. The Role of the International bimifor the Protection of New Varieties of Plant$@V).
Global Economic Issue Publications, Intellectuag@rty Issue Paper No. 9, p. 11. QUNO.
http://www.quno.org/geneva/pdf/economic/lssues/URBE2Astudy%20by%20QUNO_English.pdf
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Several critics have expressed their worries witkpect to this process in the light of developing
countries’ development and food security néédsspecially the UPOV '91 convention is being
criticized for not allowing (smallholder) farmers exchange farm-saved seed and thus negatively
impacting food security; for encouraging crop maribges and thus the erosion of biodiversity; and
generally for favouring commercial breeders ovemtxrs/farmer breeders and private interests over
public interests. It is therefore feared that géamumber of developing countries signatories tQUP
“may well make it a de facto minimum standard hgviossible wide range impacts over farmers,
women, food security and rural livelihoods in deyshg countries® Yet, one may equally argue
that a large number of developing country membetdROV may open up discussions within UPOV
in order to make it more compatible with the sgeafrcumstances in the developing world.

In this section, the key components «fua generissystem for the protection of plant varieties Wil
discussed, namely: the coverage of the law, thditons for protection and the scope of protection.
Each of these subsections will briefly reflect bie tegal space provided by TRIPs, and the standards
set by the UPQV '78 and '91 conventions, in oraeassess what flexibilities are, or could possibly
be made available to help countries recognize &mshgthen their different seed systems. Several
countries that have enacted, or are in the pramfedsveloping, an alternative sui generis systeth wi
be zoomed into.

Coverage of the law

In order to create a differentiated PVP regime.-ficeestablish different levels of protection for
different crops, one option would be to limit thenmber of plant species and genera that fall urter t
coverage of the PVP law. Limiting the coveragehaf law could also reduce the costs of running the
PVP system. UPOQV '78 obliges member countries erethitry into force of their PVP law to provide
protection for at least five genera or speciess finimber must then be gradually expanded to caver a
least twenty-four genera or species within eiglarg® This flexibility does not exist anymore under
UPOV '91, which holds that new member countries thuevide protection for at least fifteen plant
genera or species upon entry and to all plant gesied species after ten ye&rs.

TRIPS does neither define what a plant varietyoiswhat plant species or botanical genera should be
eligible for protection. Some have interpreted thignply that TRIPs member countries must provide
for the protection of plant varieties of all speciand generd, while others disagree with this
interpretation and conclude that “the question@ferage remains a grey area, which might only be
resolved either through a decision at the WTO'gDiie Settlement Board or an agreed interpretation
at the TRIPs Councif*

The TRIPs agreement does obviously not forbid mersbentries to define the term plant variety
more specifically. Most national PVP laws derivis thefinition from the UPOV '91 conventidfbut
there are several exceptions. The Andean Commufoityexample, defines a variety as a “Set of
cultivated botanical individuals (...§* which by definition excludes non-cultivated plapecies from
protection under the respective PVP law. The Th&® Raw discerns different types of plant varieties,

% Tansey and Rajotte, 2008. The Future Control @idEé Guide to International Negotiations and Ruas
Intellectual Property, Biodiversity and Food SegurEarthscan, IDRC; Commission on Intellectualgemy
Rights , 2002. Integrating Intellectual PropertgliRs and Development Policy.
http://www.iprcommission.org/papers/pdfs/final_regpaprfullfinal. pdf.

Z UNDP, 2008, p. 10.

2 UPQV, 1978, Article 4http://www.upov.int/en/publications/conventions/B9df/act1978.pdf

S UPOQV, 1991, Article 3http://www.upov.int/en/publications/conventions/89df/act1978.pdf

% Leskien and Flitner, 1997. Intellectual Propertgt®s and Plant Genetic Resources: Options foii generis
system. IPGRI: Issues in Genetic Resources No. 6.

2’ Rangnekar, 2002.

2 yPOV, 1991, Article 1.

% Andean Community, 1993. Decision 345: Common Riows on the Protection of the Rights of Breedérs o
New Plant Varieties. Article Sttp://www.comunidadandina.org/ingles/normativa/B&8stm
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namely ‘local domestic plant varieti€d’,‘wild plant varieties** and ‘general domestic plant
variety’ ** next to standard plant varieti€sn order to provide for different categories obfaction.
The Thailand Plant Variety Protection Act of 1993herefore one example of a sui generis PVP law
that establishes a differentiated PVP regime (sell.

Finally, it has to be mentioned that TRIPs doespretlude countries to include additional subject
matter, for example the protection of traditionaloWwledge (TK) associated with plant varieties,
within the ambit of their PVP law. Several propgs#ébr such approach can be found in the
literature®* and some countries have included references toamé/or the rights of traditional
communities in their PVP laws (see box 1 and 3).

Box 1: Recognizing different types of plant varies: the case of Thailand.
The Thai PVP act contains a separate section onptie¢ection of local domestic plant varietigs,
which are held to exist only in a particular lodgliand which have not been registered as a newt plan

variety. Communities as well as farmers’ groupscofoperatives can have a variety registered as

local domestic plant variety by stipulating 1) thiae variety was jointly conserved or developed and

the method of its conservation or developmenth@names of the members of the community, and 3)
the landscape together with a concise map showiegbbundary of the community and adjacent

areas® Once registered, the right holders have “the esida right to develop, study, conduct jan
experiment or research in, produce, sell, exportlistribute by any means the propagating material
thereof.” It is further stated that “A person who collegtspcures or gathers a local domestic plant
variety or any part thereof for the purposes ofigr development, education, experiment or research
for commercial interest shall make a profit-shariagreement in relation to the profits derived from

the use of such local domestic plant variety” witle community in questichA similar article is
included with respect to the collection and usegeferal domestic or wild plant varieties, but now
permission and a profit-sharing agreement has tobtined from the Ministry of Agriculture and
Cooperatives®
So the fact that the law differentiates betweefemtifit types of plant varieties seems mainly to
capture all plant varieties within the sovereigmulin and to apply different ABS provisions to them.
As such, Thailand has made the protection of nemeties subject to the disclosure of origin |of
materials used® it has secured sovereign rights over all domeastid wild varieties, while it allows
community protection over specific local varietieBhrough the latter the contributions pf
communities and farmers to the conservation androrgiment of plant varieties are recognized.

Their subsequent rights can be used defensiveéx¢tude others, for example when a variety has

%0j.e. a plant variety which exists only in a pautar locality within the Kingdom and has never beegistered
as a new plant variety and which is registeredlasa domestic plant variety under this Act. PIfarieties
Protection Act, 1999, Article Sttp://www.wipo.int/wipolex/en/text.jsp?file_id=1780#P79 9624

%1i.e. a plant variety which currently exists or dise exist in the natural habitat and has not leenmonly
cultivated. I1d.

%j.e. a plant variety originating or existing irethountry and commonly exploited and shall inclagsant
variety which is not a new plant variety, a locahwestic plant variety or a wild plant variety. Id.

#.e. a plant grouping of similar or identical géa@nd botanical characteristics, with particitatures which
are uniform, stable and distinct from other grogpimthe same species of plant. Id.

3 See e.g. Biotechnology and Development Monitor 3801998 http://www.biotech-monitor.nl/index36.htm
% Article 44.

3 Article 47, with some exemptions included.

37 Article 48, with some exemptions included.

38 Article 52.

39 Article 19.
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special cultural or spiritual/alue, or they can potentially be used as a todbrtmaden and increas
the market value of a variet). Though, there still remain several questions amtbade on th
practical value and implications of this legislaii®'

Conditions for protection

TRIPS does not define the conditions for protectiathh respect to aui generiPVP system so most
countries apply the well-known conditions set byQIP These standards of novelty, distinctness,
uniformity*? and stability are discussed at length in thediiee. Their appropriateness for application
in developing countries has been questioned foers¢veasons: The novelty requirement has been
criticized for exclusively focussing on commeramavelty; The criteria for distinctness for settiag
very low threshold for inventiveness; The unifoymitandard for leading to erosion of genetic
diversity; The demand for stability for increasithg time and costs before new varieties can be made
available; And overall the DUS requireméntior making it very difficult for farmer varietie® be
eligible for protection.

For these reasons, several ways to amend the UR@Wtions for protection have been proposed,
and some developing countries have indeed implerdealternative criteria. With respect to the
distinctness requirement, for example, developiogntries have been advised to increase the
threshold for protection by requiring a new variggyhave “truly important characteristics, i.eitga

of agronomic or nutritional valu¢”. The Plant Varieties Act of Bangladesh indeed sttiat “To be
eligible for consideration for [commercial] privije the New Plant Variety must meet definite and
useful needs of the people of Bangladesh”, andirmamiis by stating that the variety will be rejected
if it has “no immediate, direct and substantialéfirio the people of Bangladesh.The downside of
setting new and higher standards is that the &sirhes more complex and its costs may incr&ase.

Some authors have proposed to replace the UPOWat@s for uniformity and stability by
‘identifiability’, i.e. describing a typical combation of characteristics of the new plant variaty i
order to fulfil the legal need to identify the pgoted subject matter without prescribing the plajfsic
properties a plant variety needs to h&V€his approach would make it possible to have ptite of
plant varieties or groupings that are more hetereges and variable, like landraces and farmer
varieties. Such varieties are deemed very impofftanfood security as it is especially because of
their heterogeneous and unstable characterisitghby fit local agro-ecological conditions anch ca
respond to changing conditioffaVlalaysia has included ‘identifiability’ in its PVIBw (see box 2).

Yet, there are also some downsides to this propé&sat and foremost it seems inevitable that by
allowing for more variability and instability, theubject matter that is protected at one point will
change and evolve over the period of protecticadileg to potential overlap with other protected or

0 Robinson, 2007. Exploring components and elenfrgsi generis systems for plant variety protectiod
traditional knowledge in Asia. ICTSD.
http://www.iprsonline.org/unctadictsd/docs/Robin&#0Sui%20Generis%20March07.pdf

*!|bid.; Lertdhamtewe claims that “it remains une@rtwhether the PVP Act has been effective in aagefor
the specific needs of farmers and local communitiessidering that no farmers have yet been abitaim the
benefits of its generous provisions.” See: Lertdteave, 2012. Thailand’s plant protection regimeasecstudy
in implementing TRIPS. p. 198ttp://jiplp.oxfordjournals.org/content/7/3/186 ffpldf+html.

“2‘Homogeneity’ in UPOV '78, Article 6.

“3j.e. Distinctness, Uniformity and Stability.

“IPGRI, 1999, p. 14.

> Plant Varieties Act of Bangladesh, 1998, Article 7

“® Rangnekar, 2002.

“"IPGRI, 1997. Key Questions for Decision-MakertBction of Plant Varieties under the WTO Agreement
on Trade-Related Aspects of Intellectual propeiiyhks; Leskien and Flitner, 1997; Rangnekar, 2002.

“*8 The OAU Model Law would grant IP protection torfers’ varieties through a variety certificate “wihidoes
not have to meet the criteria of distinction, unifity and stability.” Article 25.
http://www.cbd.int/doc/measures/abs/msr-abs-oapekn.
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unprotected varieties. It has also been pointedhaitby strategically claiming rights over comtine
mixtures of heterogeneous varieties, genepoolgiqmtentially be monopolizet.

Box 2: Creating alternative conditions for protecton: The case of Malaysia.
The Malaysian PVP law aims to protect the rightsboéeders, and simultaneously to “provide
recognition and protection of contributions made faymers, local communities and indigenqus
people towards the creation of new plant varietigsTo support both objectives, the PVP law
applies the standard conditions of novelty and ON®US) to most plant varieties, but in case a
plant variety is “bred, or discovered and developayg a farmer, local community or indigenous
people, the plant variety may be registered asva plant variety and granted a breeder's right i& th
plant variety is new, distinct and identifiable” [N).>* A plant variety is considered identifiable| if
“(i) it can be distinguished from any other plarbgping by the expression of one characteristic and
that characteristic is identifiable within individuplants or within and across a group of plantsidg
(i) such characteristics can be identified by apgrson skilled in the relevant art® The only
difference with respect to the rights attributedhe duration of protection, with the NDUS varistje
having 20 years and the NDI varieties 15 years roftgetion, which makes sense because of the
potential variability over a longer period of time.

It has to be emphasized that the DUS standardsPi@\Ware often more flexible than the variety
registration or marketing requirements in natiorsald international seed laws. While it is
recommendable that developing countries take afudaleok at the criteria they set for seed
registration in order not to block the release fof, example, locally adapted but not necessarily
completely uniform varietie®, it is another question whether such varieties khalso be made
eligible for PVP protection. Most participants betworkshop did not see the need (or questioned the
appropriateness) of extending exclusive rightataer varieties. However, the need to recognize the
contributions of farmers to the development andseovation of such varieties, and to ensure that
proper access and benefit-sharing (ABS) regulaipmy, was strongly emphasized.

For that purpose, some countries have includediaddi requirements for granting PVP protection
in order to fight biopiracy and facilitate benedhiaring. India, for example, requires applicatitors
PVP protection to:

contain a complete passport data of the parentd lirom which the variety has been derived
along with the geographical location in India fravhere the genetic material has been taken
and all such information relating to the contributiif any, of any farmer, village community,
institution or organisation in breeding, evolvingdeveloping the variety®

Upon registration of the variety, the relevant auty will invite “claims of benefit sharing” and
determine the amount of benefit-sharing tfue.

Scope of protection

The scope of protection that a PVP law allows fas h direct and strong influence on the division of
rights between the right holder on the one handfamders, breeders and other users of the protected

9 Louwaars, 1998. Sui Generis Rights: From opposirmmplementary approaches. In: Biotechnology and
Development Monitor, No 36, 199Bttp://www.biotech-monitor.nl/3607.htm
*0 Background document on Malaysian PVP Act 200th://pvpbkkt.doa.gov.my/
z Malaysian Protection of New Plant Varieties A€QQ2, Article 14 http://pvpbkkt.doa.gov.my/

Id.
%3 An interesting example in this respect is therakiive variety registration system (including loviJS
requirements) for ‘conservation varieties’ thag¢ssablished by the EU. See Directive 2008/62/ECedive
2009/145/EC and Directive 2010/60/EU.
** The Protection of Plant Varieties and Farmershi&gAct, 2001, Article 18.
http://www.wipo.int/wipolex/en/details.jsp?id=2401
**1d., Article 26.

49



material on the other. The subsequent UPOV conwesitare a clear example of that. Under the
UPQV '78 scope of protection, for example, priothauisation of the breeder is only required for
“the production for purposes of commercial markgtithe offering for sale [and] the marketing of the
reproductive or vegetative propagating materialswsh, of the variety®® This implies that farmers
are free to use and exchange their farm saved®s@&e. UPOV '91 convention nullifies this situation
by including the “production or reproduction (mplication)” of the protected variety within the
scope of the breeder’s rigtit.

With respect to farmer saved seed, the UPOV ’'9lveption incorporates an optional exemption
which states that:

each Contracting Party may, within reasonable $imaihd subject to the safeguarding of the
legitimate interests of the breeder, restrict treeter's right in relation to any variety in order
to permit farmers to use for propagating purposastheir own holdings, the product of the
harvest which they have obtained by planting, a@irtbwn holdings, the protected variety

()5

Obviously, this implies that farmers do not have tight to share, exchange or sell farmed savedl see
of a protected variety. Since many (small holdarjrfers in developing countries depend on ‘over the
fence’ exchange as the main source of seed to plae next planting season, this is one of the
provisions of UPOV that has stirred much critici€m.

Countries have implemented a wide variety of prowis to deal with this contentious issue. An
interesting example comes from the EU, which CduReigulation on Community Plant Variety
Rights differentiates between crops and excludes|darmers. The legislation contains a list offgso

for which farmers are allowed to use their own farnsaved seed and for which they “pay an
equitable remuneration” to the PVP holffewnhich is often about 50% of the commercial roy&ity
Small farmers, however, are exempt from such paymfemsmall farmer is defined in terms of the
production capacity: “farmers who do not grow ptaoh an area bigger than the area which would be
needed to produce 92 tonnes of cereals”, and ircdke of other plant species, “farmers who meet
comparable appropriate criteri&.

In order to also allow for the exchange of farmavesl seed of protected varieties in developing
countries, several amendments to UPOV '91 have pbeaposed. Ghijsen, for example, proposes a
separate PVP right for open pollinated food crep#) a weaker scope of protection to allow for the
use and exchange of farmer saved seed. The rentionech the breeder (i.e. in order to fulfil the

obligations of UPOV '91) could be arranged by meaha central fund from which the breeder gets

* UPOV '78, Article 5.

" In the US even the sale of limited quantitiesasfiier saved seed (i.e. brown bagging) was allowetid
provision of a ‘crop exemption’ their former PVRJa

8 UPOV '91, Article 14(1). In addition, protectios éxtended to harvested materials (and products mad
directly from such harvested material) that areawietd through the unauthorized use of a protecieiéty, and
to varieties that are essentially derived fromatguted variety. UPOV '91 also allows member cdestto
extend the scope of protection even further, antbpgs the minimal duration of protection from 5520
years. See Chapter 2.

9 Article 15(2).

% Crucible Group, 1994. People, Plants and Pat&htsimpact of intellectual property on trade, plant
biodiversity and rural society. Ottawa: IDRC.

®1 Council Regulation (EC) No 2100/94, 1994, Artitk.
http://www.cpvo.europa.eu/documents/lex/394R210FENR2100.pdf

%2 Ghijsen, 2007. Plant Breeder's Rights: a fair hathnced Intellectual Property Right for Plant \¢&ss.
Tailoring Biotechnologies. Vol. 3, Issue 2, pp. 98-

83 Council Regulation (EC) No 2100/94, 1994, Artit E.g. 185 tons for potatoes, see Commission
Regulation (EC) No 1768/95, 199%tp://www.wipo.int/wipolex/en/details.jsp?id=6397
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paid on the basis of the acreage of the protecedty that is grown by the farmers. The endowment
for the fund could either be raised by the govemtnoe the farmers or boffi.

Another proposal relates to the existing exemptiondPOV '91, which include “acts done privately
and for non-commercial purpos€s”Since the sharing and bartering of farmer saved setween
resource-poor farmers in developing countries is@icommercial importance (but indeed of great
importance for food security and conservationhas been recommended to expand the private and
non-commercial use exemption to all resource-paonérs, in order to enable them to exchange seed
among their peer8.The Dutch government has recently taken overrdgismmendation and states
that it will:

Urge for greater scope for the ‘private and non-g@mtial use exemption’ in UPOV 1991
than is currently the case. This will allow smaltrhers that use protected varieties to trade
their surpluses on the market and exchange seedgimemselves®

Another possibility to reach the same object wdwddan expansion of the farmer’s privilege to seed
exchange and small, non-commercial seed ffade.

Some developing countries have addressed the ds@source-poor farmers’ use and exchange of
farmer saved seed in their PVP law. A notable exarmpthis regard, and in relation to some of the
other issues discussed in this chapter, is provigetthe African Model Legislation for the Protectio

of the rights of Local Communities, Farmers andeBlexs, and for the Regulation of Access to
Biological Resources of 2000 (see box 3). Also drgliProtection of Plant Varieties and Farmers'
Rights Act of 2001 explicitly includes the right fafrmers to “save, use, sow, resow, exchange, share
or sell his farm produce including seed of a vari@btected under this Ac®. The one thing that a
farmer is not allowed to do with a protected varistto “sell branded seed®,.e. brown bagging.

Box 3: Bringing community and farmers’ rights under the scope of protection: The case of the
African Model Law.
Next to its objective to “recognize and protect tights of breeders”, the African Model Law aims|to
“recognize, protect and support the inalienable hig of local communities including farming
communities over their biological resources, knalgke and technologies™ For that purpose, the
model law includes several remarkable provisions.tfe one hand, it explicitly excludes from the
scope of the legislation “i) The traditional systeof access, use or exchange of biological resayince
[and] ii) Access, use and exchange of knowledge #sthnologies by and between loc¢al
communities”? On the other hand, it includes strict regulatioms access to biological resources
and benefit-sharing (part 1), and describes irtalethe rights of communities (part 1V) and farraer
(part V). Examples of these are the recognitiothefcustomary practices and laws of the concerned

% Ghijsen, 1998. Plant Variety Protection in a Depitg and Demanding World. In: Biotechnology and
Development Monitor, No 36, 199Bttp://www.biotech-monitor.nl/3602.htm

% Article 15(1i).

% Genugten & Meijknecht (eds), 2011. Harnessingllettiual Property Rights for Development Objectives
Wolf Legal Publisherssww.wolfpublishers.com/harnessingipr

%7 Bleker (Minister for Agriculture and Foreign Tradé3 August 2012, Reaction to study “Harnessing
Intellectual Property Rights for Development Obijges'. Unauthorized translation, p. 5. (Dutch venmsi
http://www.rijksoverheid.nl/documenten-en-publiestiverslagen/2012/09/20/vraagstelling-conclusies-en
aanbevelingen-van-het-onderzoek-harnessing-intaéproperty-rights-for-development-objectives.htm

% Ghijsen, 1998.

% Article 39.

4.

" African Model Law, 2000, Objectives. AFRICAN MODHLEGISLATION FOR THE PROTECTION OF
THE RIGHTS OF LOCAL COMMUNITIES, FARMERS AND BREEDES, AND FOR THE REGULATION
OF ACCESS TO BIOLOGICAL RESOURCES. Algertatp://www.cbd.int/doc/measures/abs/msr-abs-oau-

en.pdf
21d., Article 2.
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local (farming) communitieS, including “Community Intellectual Rights* The model law als
emphasizes the right to “participate in making demns, including at the nation level, on matters
related to the conservation and sustainable uggasft and animal genetic resource$”.
With respect to the issue of farmer saved seedAftiean Model Law incorporates some spegial
features. As a bottom line, it states that farnsdall not sell farm-saved seed of a protected waiie
the seed industry on a commercial scal¥et, it does allow farmers to “collectively savese,
multiply and process farm-saved seed of protecigigties”,”’ to sell plants or propagating materia
of (or sprout) a protected variety as fofdor to “sell within a farm or any other place at igh
plants of that [protected] variety are grown anyplts or propagating material of that variety at tha
place.””® Finally, the model law allows governments to riestihe plant breeder’s rights by means|of
a compulsory license in such cases as:

- where food security or nutritional or health neaate adversely affected;

- where a high proportion of the plant variety offé for sale is being imported;
- where the requirements of the farming commuwitypfopagating material of a particular variety
are not met; and

- where it is considered important to promote peiliterest for socio-economic reasons
and for developing indigenous and other technoie

Although some African countries have incorporatads of the African Model Law in their (draft)
PVP laws, the model legislation has mainly beemwigd.

1)

A different example is provided by the MalaysianAP¥ct, which aims to balance the rights of the
breeder with the needs of smallholder farmers bluding in its exemptions to the breeder’s right:

- (d) any act of propagation by small farmers using harvested material of the registered
plant variety planted on their own holdings;

- (e) any exchange of reasonable amounts of propagataterials among small farmers; and

- (f) the sale of farm-saved seeds in situations atzesmall farmer cannot make use of the
farm-saved seeds on his own holding due to natlisakter or emergency or any other factor
beyond the control of the small farmer, if the amiogold is not more than what is required in
his own holding”

A small farmer is defined by the minister as a rfiar with the size of land of holding for farming
operations not exceeding 0.2 hectdre.”

A final, interesting example comes from Ethiopidjiet is currently in the process of developing a
Plant Breeders’ Rights Act that is related to tferementioned ISSD proje&t.Once adopted, this
PVP act would create a differentiated PVP regina thiscerns three levels of protection. For that
purpose, it defines ‘commercial market’ in orderexplicitly exclude trade between smallholder
farmers. A smallholder farmer is then defined witierence to income levels, with total earnings
from sales of farm-saved seed not exceeding theageehousehold income. The draft proclamation
includes a provision on Farmers’ Rights, emphagitivat smallholder farmers have the right to save,
use, exchange and sell farm-saved seed of anytywanrethe non-commercial market. In addition, a
list of crops is included for which all other farraéhave (or have not) the right to save and usa-far
saved seed on their own holding. In this way, thegels of rights are created: full protection witit

®1d., Articles 17, 21, 23, 25, 58.
1d., Article 23.
®1d., Article 26.
76

Id.
d.
81d., Article 31.
79

Id.
8d., Article 33.
81 Malaysian Protection of New Plant Varieties AQp2, Article 31.
82 Background document on Malaysian PVP Act 2004.
8 See previous Chapter.
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the right to reproduce on-farm; protection with fiight to reproduce but not to exchange/sell; full
right to exchange and sell (by and to smallholders)

The Ethiopian approach was thoroughly discussedngluthe workshop and received generally
positive feedback from the participants. The ighat was considered most important to address was
how to demarcate a smallholder (or resource-poamnér. Different approaches have different
(dis)advantages. The Malaysian example that focasethe size of a holding is relatively clear-cut
and easy to administer. But farmer earnings cay staongly depending on what crop they grow, and
a farmer having 0.2 hectare of greenhouses wouldrg#ly not be considered a smallholder farmer.
That is why the Ethiopian draft proclamation defiresmallholder in terms of an average household
income, which is considered to be more pragmathn thn absolute income standard since income
levels can strongly fluctuate over tirffe.

A final, well-known UPOV exemption to the breederight is the aforementioned breeders’
exemption, which allows anyone to use a protectadety “for the purpose of breeding other
varieties”® This exemption is considered very important foedaters and, consequently, for food
security®® Obviously, it is through this exemption that farneeeders are allowed to improve and
adapt protected varieties to their local needs pmderenced’ Such practices can be stimulated

through, for example, participatory breeding prognzes.

Altogether, we can confirm that TRIPs provides ddas with considerable flexibility as to the IPR
system they want to establish for the protectiomeéntions incorporating plants and plant vargtie
Whether it is a patent-based system, a UPOV-bagstdrs, or an alternative sui generis system that
they want to apply, countries have several podisdsilto tailor these IPR systems to their specific
needs and objectives. A home-made sui generismsystavides countries with most flexibility in this
respect since TRIPS does not define what comporseists system should be composed of. For that
same reason, the options for tailoring the patgstem are relatively limited but still important
flexibilities exist that allow countries to adapetconditions for, and scope of patent protection.

With respect to the legal space countries haverifi@éPs and/or the UPOV conventions to establish
a differentiated PVP system that creates diffelevels of rights for different crops, we can drdwe t
following conclusions:

- The TRIPs agreement certainly allows for a difféedad PVP system for the protection of
plants and/or plant varieties. In theory, it woblkl possible, for example, to establish an IPR
system that provides patent protect for only atkohiset of plant species, while for other plant
varieties a sui generis system of protection isstiged that incorporates a variable balance
between breeders’ rights and the right (or privelegf farmers to save/ use/ exchange and/or
sell farm-saved seed, depending on the crop coedern

- UPOQV '91 allows for a differentiated PVP systenstone content. A good example of such a
system that is UPOV '91 compliant is the EU CouriRégulation on Community Plant
Variety Rights. By including a list of crops for wh the farmers’ privilege applies, and by
excluding small farmers from the requirement to pagmuneration to the breeder, this PVP
law creates in fact three levels of protection.

- A UPQV 78 compliant system can allow for the exopa of farm-saved seed between
farmers, and the former PVP legislation in the W8nepermitted the sale of certain amounts
of seed for particular crops by provision of a fgrexemption’. In theory, countries under

8 Some IP licenses that include clauses on humamnitase have defined resource-poor farmers in tefms
absolute income or turnover. The Golden Rice ptpjec example, defines resource-poor farmers asgthat
earn “less than US$10,000 per year from farming®el8tp://www.goldenrice.org/Content1-Who/who4 _IP.php
% UPOV 91, Article 15.

8 |ouwaars et al., 2009.

87 One remark in this context is that the new, adhp#iety must not be considered an EDV in case UFQ
applies.
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UPOV '78 can exclude certain plant species fromecage under their PVP law so that no
exclusive rights and consequent limitations foirthee apply.

In order to accommodate the needs and traditiomesafurce-poor farmers, and in recognition of the
importance of informal seed systems for the provisof seed and the conservation of agro
biodiversity, some proposals have been made totasRR@V '91 in such a way that the exchange of
farm-saved seed for certain crops and/or farmepeimitted. For example, by creating a separate
PVP right for open pollinated food crops; by expagdthe private and non-commercial use

exemption to resource-poor farmers; or by broadenire farmers’ privilege. Such amendments

would obviously increase the legal space membentci@s have to establish a PVP system that
recognizes and suits their different seed systems.

Some developing countries have already developediffarentiated PVP system through an
alternative sui generissystem for plant variety protection. Thailand, fexample, creates three
different levels of protection by discerning diffet types of plant varieties. Yet, this is mainty t
capture all plant varieties within their soveredwmain and to ascribe different ABS obligations to
them. Also the Indian PVP law and the African Modelv include ABS provisions as part of their
objective to recognize and secure the full spectafrfarmers’ rights and rights of traditional
communities as derived from the CBD and ITPGRFAsAsh, these PVP laws do not so much create
different protection levels for different crops lo&inly curtail the rights of breeders.

Malaysia, on the other hand, has adopted a PVRhatrfollows the contours of UPOV '91 but added
special provisions to facilitate the protection fafmers’ varieties and the needs of smallholder
farmers. The Ethiopian draft PVP law is more explin creating different protection levels for
different crops as it intends to include a listcabps by ministerial directive for which farmersvba

no right to reproduce seed on farm, while for dlev crops they have, and smallholders are also
allowed to exchange and sell farm-saved seed armtrgaselves.
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Chapter six: Conclusions and Recommendations
Bram De Jonge, Marcelin Tonye Mahop & Peter Munyi

This final chapter aims to bring together the fingdi of the previous chapters and reflect on the
conclusions of the regional workshop that was lelNairobi on 3-4 October 2012. This workshop
brought together seed regulation specialists, pimeeders and IPR officials from the five target
countries to share country experiences on IPR l&gia and seed laws (Day 1). Furthermore, the
different seed systems that exist in the countaesd, the desirability and potential of implementang
differentiated PVP regime were discussed (Day 2¢. anclude with recommendations for further
steps to work towards the realisation of an IPRegysthat suits both commercial, national food
security, and smallholder farmers’ interests intdrget countries.

First, we will briefly state the main conclusiorenesidering the current IPR legislation regardingdse

in the five target countries and the internaticsadl regional IPR framework in which they operate.

This will then be related to the different seedtasys that are identified to exist in the selected
countries, and the perspectives on developing fardiitiated PVP regime. What follows are short

summaries of the remaining key issues that werugéed during the workshop, being the importance
of quality seed control, biodiversity, Geographikalications, IPR management at research institutes
and awareness raising and capacity building onemsattf IPR.

IPR legislation in the target countries

Having analysed the IPR legislation regarding sedHe five target countries, only Rwanda does not
have a national plant variety protection systeml@te or in the process of development. Uganda is i
the process of setting up its PVP regime; Burkinad; as a member of OAPI is bound by the PVP
regulations included in Annex X of the 1999 Revig&asthgui Agreement, while Tanzania and Kenya
already had their PVP regimes operational. Foretl@s countries, Tanzania has recently adopted the
2012 PVP bill, amending its 2002 PVP Act, while Kats amendment of its current PVP regime is
still on-going.

What is remarkable is that for all these countrthsjr PVP legislation is predominantly shaped to
comply with the 1991 convention of UPQV. At this ment, only Kenya is a UPOV member and still
under the 1978 UPOV Act. Yet, the on-going amendméthe Kenyan PVP system is meant to yield
a UPOV 1991 compliant regime. The new Tanzanian BWPhas specifically been developed to
comply with UPQV ‘91, and once it has received fghestial approval the new Act will pave the way
for Tanzania joining UPQOV 1991 as a full membere Thgandan 2010 PVP bill, on its turn, has been
drafted with the ambition of joining UPOV 1991. Yebt all members of parliament are convinced
that UPOV membership is in the interest of theamas agricultural sector, halting the bill to be
passed into law until now.

Despite Rwanda not having a domestic PVP regimigeorg in the process of developing one, as a
member of ARIPO, the development of the prospectiiRPO Protocol for the protection of new
plant varieties, which is said to be UPOV 1991 champ is watched very closely by actors involved
in plant breeding in Rwanda. The situation in BogkiFaso as a member of OAPI is that, having a
PVP regime that reflects UPOV 1991, OAPI is plagnia pursue the membership of UPOV. This
ambition is maintained by the organisation despi having assessed the effect of the
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implementation of the UPOV compliant Annex X of 1899 revised Bangui Agreement regarding its
incentivising role to breeders or its impact inrgasing investment in plant breeding in OAPI
member states.

The International and regional IPR framework

The TRIPs agreement offers WTO members consideragi@ space when designing their IPR
regimes for the protection of plants and plantet#es. The route all the selected countries apjear
have chosen is the one that excludes plants amd ydaieties from patent protection, while plant
varieties are protected through a sui generis sysY@t, the major sui generis system considered by
the study countries is the internationally recogdidJPOV system, and its 1991 convention in
particular. This shows a lack of exploitation of flegal space provided by TRIPs.

There seem to be several reasons for this. Workghdijtipants emphasized the need and benefits of
adopting a system that complies with internaticstahdards and which harmonizes domestic laws
with the legislation in neighbouring countries d&yond. It was also observed that the UPOV system
is strongly promoted by the UPQV secretariat artteiotinternational bodies, with the Technical
Assistance Programs financed by these organizatieimg a major drive for policy implementation.
To some these programs assist “the beneficial riatiyp of the developing and least developed
countries (LDCs) into the global economy and the ltiateral trading system”.

! Others have strongly criticized such programshlite UPOV programs being critiqued for not
taking into account the suitability of the UPOV nabtb local conditions and the lack of consultasion
with local stakeholders such as farmers’ groupblipbreeding institutions or local seed businedses

With respect to the countries selected for thighgtiechnical assistance programs have particularly
targeted the regional IPR organisations that enessigthem, OAPI and ARIPO. Together with other
regional bodies as ASARECA and COMESA, which aimstimulate agricultural research and
harmonize seed trade rules, these organisatioosgbyr promote the implementation of UPOV ‘91
based PVP systems in the region. And also hersetbelicy processes are receiving critical attentio
The latest example being ARIPO’s draft regionaimieavork for plant variety protection, which has
been strongly criticized for not reflecting the ligas of plant breeding and the seed systems of
member states, and for relying almost exclusivelyconsultations with external parties, excluding
actors from the member countries in the prodess.

Multiple seed systems

The workshop participants observed that the UPQatesy for the protection of new plant varieties
may stimulate public and/or private sector breediigwever, it was recognized that in its current
form, the UPOV system does not recognize informealdssystems. The importance of informal seed
systems to many smallholder farmers in Sub-Sahafaca for having access to seeds and planting
material was strongly emphasized. For that reabenworkshop participants concluded that “UPOV

! See http://www.wto.org/english/thewto_e/coher_e/winctad_e.htm

2 Dutfield, 2011. The Role of the International Umifor the Protection of New Varieties of Plants (.
Global Economic Issue Publications, Intellectuapgrty Issue Paper No. 9, p. 11. QUNO.
http://www.quno.org/geneva/pdf/economic/lssues/URP&20@study%20by%20QUNO _English.pdf.

% See http://www.achio.org.za/images/stories/dmd@nteiCSOconcernsonARIPO-PVPframework.pdf
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should open up the space for Member States to nemthe importance of informal seed systems in
their IP policies and legislation in supplying seéal farmers*

The workshop participants briefly commented onvhgous formal and informal seed systems that
exist in their countries. Although most were comntondiscern merely between the formal and
informal seed system, it was agreed that deperatindpe level of involvement of farmers, organised
communities or cooperatives, and public and/orgtevactors in the seed sector, there are multiple
seed systems to be distinguished. Overall, siewifit seed system were identified to exist in edich
the five countries, namely: farmer based seed sygsteommunity based seed systems, public formal
seed systems, mixed public private seed systems,private seed systems and seed relief systems. It
was also noted that it is the formal seed systéasreceive most attention from policy makers. Yet,
farmer based seed systems, community based setethsyand seed relief systems continue to exist
and thrive due in part, to unmet demand for seethbyother seed systems. As such, informal seed
systems should be recognized and supported abtioy fevel.

A differentiated PVP regime

In line with recognizing the different seed systetimst exist on the ground, it was concluded that
consideration should be made by countries to crdiffierent levels of protection for different crops
and/or with respect to different groups. This isatvive call a differentiated PVP regime, which aims
to recognize and strengthen the various seed systieat exist and to respond to the needs and
interests of the main stakeholders involved. Thekalwop participants emphasized that depending on
the crop and farming system, the interests of theafe sector may not necessarily be compromised
by allowing smallholder farmers to save, excham sell seed. In fact, such a differentiated system
could stimulate smallholder farmers to incrememgtaiptake improved varieties and progressively
move them towards the levels of protection mosbvfmable to the private sector.

The Ethiopian draft PVP law was particularly disses as a possible example of a differentiated PVP
regime. By defining smallholder farmers and inchgda list of crops for which no farmer’s privilege
is granted, the Ethiopian draft proclamation credkeee levels of rights: Full protection withobet
right to reproduce on-farm; Protection with thehtigp reproduce but not to exchange/sell; Fulltrigh
to exchange and sell by and to smallholder farmigre.workshop participants observed that the main
difficulty is in defining the different levels ofrptection in practical and legal terms. Whereas the
Ethiopian example discerns smallholder farmers dmms of average household income, other
examples have focussed on absolute income/turiewels or farm size. The Malaysian Protection of
New Plant Varieties Act of 2004, for example, defira smallholder farmer as a “farmer with the size
of land of holding for farming operations not exdieg 0.2 hectare”. The one mechanism that can
most effectively administer and enforce differendtpction levels in a given country is likely to
depend strongly on the country’s specific chardsties of its agricultural, economic, social and
governmental structures.

Given the countries’ current orientation towardsdiing members of UPQV, the main precondition
for developing a differentiated PVP regime accaydio the workshop participants is having UPOV
opening up the space for member countries to ddeweral proposals have been made to adapt
UPOV '91 in such a way that the exchange of farmedaseed for certain crops and/or farmers is

4 See Annex 2
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permitted. For example, by creating a separate PgRt for open pollinated food crops; by
expanding the private and non-commercial use exempt resource-poor farmers; or by broadening
the farmers’ privilege. Such amendments would alslipincrease the legal space member countries
have to establish a PVP system that recognizesuitadtheir different seed systems. The opinions on
these proposals and on the concept of a diffetedtidVP regime within UPOV circles have not been
assessed.

The importance of quality seed control

In most African countries, quality seed control gnammes are still evolving and work in shaping
national seed certification schemes and seed gestandards is intended to reflect the internationa
standards promoted by the OECD and ISTA. Of the §iglected study countries, Burkina Faso and
Rwanda are neither members of the OECD seed catidh nor of ISTA seed testing schemes;
Kenya and Uganda are members of both internatiscte¢mes; while Tanzania is member of ISTA
seed testing scheme but not (yet) of the OECD se#ification scheme. The five target countries all
have seed acts in place that aim to regulate th@uption, processing, marketing and use of quality
seeds. However, implementing regulations, qualiytiol standards or guidelines are generally
lacking in some of the jurisdictiorisThus, although in theory the various seed lawsnagant to
promote the production and use of quality seedsetlgoals are not necessarily achieved in practice.
In order to achieve quality seed supply at domdstiel and, possibly, to integrate the internationa
seed trade, there is an urgent need for the dewelopof implementing regulations that put the
quality control standards for seed production, essing and labelling into effect.

It was also observed that the formal quality cdrdtandards of uniformity/homogeneity and stability
generally fail to take into account the differeatrfiing systems that exist in the target countReses
prohibiting or criminalizing sale and dealings withcertified seed can further turn the quality coint
system into a barrier to access seeds. QualityadetiSeeds (QDS) offers an alternative, for crops,
areas and farming systems in which highly develogmsell quality control activities are difficult to
implement or make relatively little impact. It wamphasized that QDS can be a channel to enhance
accessibility and adoption of certified seed frdra formal sector. It also facilitates the recogmiti

and reward for farmers as local seed producerseSmuntries already recognize QDS in their seed
laws (e.g Tanzania) and other countries may consixtending similar recognition.

Obviously, if one aims to recognize and strengttienvarious seed systems that exist in a country,
the seed laws and quality control mechanisms neetlifferentiate between the different needs and
characteristics of the seed systems as well. Awdifftiated PVP system will function best if it isrp

of a broader policy approach as, for example, ptethdy the Integrated Seed Sector Development
program’

® For greater details about the jurisdictions lagkimplementation regulations or ministerial ordershe
implementation of specific aspects of their sedd,aee table on annex 1. For example, with regardsality
control and seed the existence of a seed ceritfitatheme or an agency in charge of overall sugiervof the
certification scheme, this report shows standasdsjfiality control are yet to be developed in BogkFaso;
while a proper certification scheme is yet to beugein Rwanda. For Tanzania, the 2003 seed aaisstthe
minister the responsibility to promulgate by ortle standards for plant varieties and seed praatuetid the
standards for seed processing, labelling for thpgae of commercialisation. These ministerial osdae yet to
be promulgated.

® See _http://www.wageningenur.nl/en/show/Integrateed-Sector-Development-in-Africa.htm
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Biodiversity

The workshop participants emphasized the importasfcéarmers’ varieties (landraces) for food
security. It was observed that farmers’ varieties \well adapted to the agro-ecological conditions
where they are found. They are useful in maintgirirop genetic diversity and contain traits that ar
important for modern plant breeding. Their conseovaand use should be encouraged. There is
therefore a need to conserve, recognize, catal@moeiment or register farmer varieties at all lsvel
However, the conditions, which these varieties nfu#ftl prior to being conserved, recognized,
catalogued, documented or registered, should fereiift from those for formal varieties. An interest
was shown in alternative variety registration systeand DUS standards such as the one for
‘conservation varieties’ in the EU.

Geographical Indications

As a form of protecting IPRs in agriculture, Gegquiaal Indications (GI) remain relatively
unexplored in Africa. Yet, in other parts of thendo particularly in Europe, geographical indicatio
are used as tool to protect agricultural produttey therefore hold potential to stimulate African
agriculture and the workshop participants obsethedneed to develop legal and policy frameworks
to support awareness and legislation on geogralghidiaations in their countries.

With respect to potential IPR tools to protect fargh interests over agricultural products it was
pointed out that GI protection does not requiréngle person as an inventor or a discoverer of the
product that it is to be protected. Groups and @asons (e.g. farmer communities) can organise
themselves around a specific Gl and acquire thevaak rights, as long as they can localise the area
where the Gl derives and can justify that the distadd or growing reputation and other
characteristics of that product are linked to #rat and the methods of production.

Recently, there is some movement in relation topitwenotion of Gl protection in Africa, especially
in sub-Saharan Africa. In 2011, an EU-ACP projemtering a number of sub Saharan countries
including Uganda, Kenya and Tanzania, identifiednsoproducts that may be eligible for Gl
protection. Further materialising its interest topport the protection Gl in Africa, the EU
Commission signed on 26 November 2012 an agreemvéht ARIPO. In the context of this
agreement, ARIPO will be establishing a legal fresmek on Gl and will further explored the
possibility for protecting certain products as Gl.

IPR management by public national research institugs

Another issue that was briefly discussed duringviteekshop relates to the management of IPRs by
public national research institutes. It was feklittipublic research institutions need to implement
appropriate IP policies. These policies shouldzdahe interests of the smallholder farmers as wel
as commercial players and without compromising igubterest. A differentiated IPR approach could

" A general protection of geographical indicatiomenshrined in TRIPS article 22, with an additigmaltection
accorded to wine and spirits under article 23 of AR Under TRIPS article 22, all products may lmeuted
as Gls if they refer to signs which identify thabguct as originating in the territory of a membmrregion or
locality in that territory, where a given qualitgputation or other characteristic of the prodectgsentially
attributable to its geographical origin.
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be an appropriate framework through which publistitations may implement IPR policies. This

could for example be done by applying differenetising conditions for different crops and/or target
groups. In this context, the concept of Sociallyspansible Licensing and the recently adopted
CGIAR Principles on the Management of Intellectdaket§ were briefly mentioned. It was also

emphasized that the (semi-)exclusive licensing afeav variety to one or a few dispersed seed
companies could create more incentives for theumiboh and dissemination of the new variety than
giving access to that variety to all interesteddsgempanies. A final point made was the identifaat

of the need for public research institutes to bulgpacity with respect to the drafting and

management of research and IPR agreements in cwlidns with private or public research

institutes (from abroad).

Awareness raising and capacity building

The need to raise more awareness and to build itapath respect to issues of IPR protection and
management was repeatedly emphasized. For exarapl,in line with the aforementioned
ASARECA observationl, workshop participants explained the limited reseuto plant variety
protection in the countries where such protect®available due to low stakeholders’ awareness. As
such, it was finally concluded that “creation ofaaeness on the role of IPRs in agriculture and the
various IP instruments including licensing amorfgstners, breeders, researchers (public or private),
policymakers and government is necessaty”.

Recommendations

To conclude: Four of the five countries selectedtfis study are in the process of developing or
upgrading their national PVP system, and all coestrare member of the international IPR
organisation in their region, namely ARIPO or OAHIlogether with other relevant regional
organisations (ASARECA and COMESA), all these @difocus on UPOV '91 as the PVP model to
be implemented. This is despite general recogniti@t the UPOV system does not recognize and
support informal seed systems, which are the maince of seed and planting material for farmers in
Sub-Sahara Africa. The concept of a differentid&®d regime was therefore welcomed as a potential
framework to work towards the realisation of an BRtem that suits both commercial, national food
security, and smallholder farmers’ interests intrget countries.

The round of interviews and regional workshop utadem in the course of this project can be
considered a first step (i.e. introduction) in teatleavour. To further reflect on the form, fediibi
and realisation of a differentiated PVP systemha five target countries, an intensive round of
consultations will be needed with policymakers agl@vant stakeholders on a country per country
basis. Depending on the country, such processhaile to involve capacity building components
tailored to the needs of different stakeholdersd darmula that facilitate transparency and
inclusiveness of all stakeholders involved.

Additional areas in which capacity building was ritited to be welcome are Geographical
Indications, IPR management at public researclitutss, and quality seed control. With respect to
the latter, it was considered important that thantides take steps to fully implement their seed

8 See http://www.cgiar.org/consortium-news/principtn-management-of-intellectual-assets-approved/
° See chapter 2.
12 See Annex2

60



regulations by promulgating the implementing regjates or the relevant guidelines related to quality

standards on seed production, processing and itahelh that process, awareness raising on the
adoption of different quality standards and testingthods for different seed systems (e.g. QDS)
would strongly support a differentiated approacht thecognizes and supports the diverse seed
systems that exist. Further collaboration with thieegrated Seed Sector Development program is
recommended in this context, including more redeart (potential) connections between IPR and

seed law provisions in relation to different segstams.

In relation to addressing breeders’ interest insthed sector, there is urgent need for the devalopm
of a PVP law in a county like Rwanda or for a svafimpletion and adoption of the PVP law of
Uganda. Yet, the challenge in all five countriesasestablish a PVP system that suits their diverse
needs and interests. One that indeed triggerseeapment and dissemination of improved varieties
by national and foreign, public and private ensitiehile also recognizing and supporting to thedsee
of smallholder farmers, farmer breeders and loe&dsproduction. In order to assist developing
countries in this endeavour, discussion on a difféated PVP approach within UPQV is to be
encouraged, including on proposals that open-umllegpace for member countries for its
implementation.
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Annexes

Annex 1: Comparative overview of key issues covered by the PVP and Seed Acts in the study countries

Regulations | Key issues Kenya Tanzania Uganda Burkina Faso Rwanda
Yes Yes No Yes No
UPOQVv Current, Seed and Plant Currently in force is 2002 | But 2010 PVP Bill going | Bound by Annex X of
compliance/me | Variety Act 1975, but PBRs Act. However, 2012 | through parliament the 1999 Revised
mbership especially the 1991 and PVP Bill just being passed | compliant with UPOV Bangui Agreement of
amended 1994 seed by parliament; now 1991 Act OAPI which is compliant
regulations lead to UPOV | awaiting president assent to UPOV 1991 Act
1978 membership. When | to become law (2012 PVP although OAPI is not a
PVP Laws passed into law, the Seed | Act) UPOV member
and plant variety bill 2011
will pave the way for
UPOV 1991 membership.
Scope of The Minister has the Specific regulations to All botanical taxa to be
protection power to identify a designate/specify the protected by this annex
scheme which specifies species to which plant except for wild species,
the species or groups of variety protection applies not planted nor
plant varieties eligible for improved by man
protection
Length of Based on PVP law Rights exercisable 25 PVP certificate expires
protection currently in force, PVP years for trees and vines 25 years after its date of

rights exercisable for no
more than 25 years. For
fruit trees, their root
stocks, forest and
ornamental trees and
grape vines, rights

and 20 years for other
crops

issue
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exercisable for no less
than 18 years

Farmers’ Silent in the current Act. Based on 2002 PBRs Act, Yes, use by farmer in
privileges But it is encapsulated in Farmers’ privileges to own holding for the
the 2011 seed and plant save seeds of protected purpose of propagation
variety Bill. varieties harvested from of harvested material in
their own holdings; and own holding a protected
minister to set aside part variety
of the fees paid to
registrar for benefit of
farmers and conservation
of farmers’ varieties
Breeders’ Yes, use of proprietary Use of protected varieties Yes, Breeder’s use
exemption varieties by a plant for non-commercial allowed for the purpose
breeder for further purposes and for further of breeding other
breeding is not breeding allowed varieties
considered an
infringement to PBRs as
long as such use is for
non-commercial purposes
PVP office and Yes, based at Kenya Plant | Plant variety protection Yes, the headquarter of

PBR Registrar

Health Inspectorate
Service (KEPHIS)

office established and
registrar appointed in
2005

OAPI serves at the PVP
Office of each of the
member states

Yes

Yes

Yes

Yes

Yes

National seed
service /
administration
of seed Act

Overall administration of
the seed Act 1975 and
regulations 1991 and
1994 is with the Ministry
of Agriculture. However,
with the establishment of
KEPHIS in 1997, much of
the responsibilities

The Seed Act 2003
establishes a National
Seeds Committee chaired
by the permanent
secretary to the ministry
of agriculture. With broad
representation, this
committee advises the

The Seeds and Plant Act
2006 establishes the
National Seed Board
under the Ministry of
Agriculture chaired by
the Director of Crops
Resources of the
Ministry. The board has

There is a national seed
committee established
by the Act 2006
responsible for the
promotion of the seed
sector. The National
seed service under the
ministry of agriculture

The seed Act 2003
established the
national seed service
based at the Ministry
of Agriculture
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Seed
Regulations

associate with the
administration of the
Seed Act are assigned to
KEPHIS

government on seed
policy formulations and
implementation among
other issues.

the overall
responsibility to oversee
the implementation of
the Act

administers the Act.

Variety Release

Regulations 12 of the

The Seed Act 2003

The seed Act establishes

Two sub committees

The Seed Act

committee Seeds and Plant Varieties | provides for the a technical committee are established under establishes a Variety
(National Performance establishment of sub called the Variety the National Seed Release Committee.
Trials) Regulations 2009 committees under Release committee with | Committee charged The Variety Release
establishes the National National Seeds overall responsibility to | with the approval and committee was
Variety Release Committee. There is a approve and release release of forestry seeds | appointed by
Committee with broad Variety Release new varieties of plants and agricultural seeds ministerial order in
representation committee under the 2010 but has not
National Seeds worked properly
Committee since then
National Regulations 7 of the The Tanzanian Official The National Seed Currently carried out by | The Variety release
performance seeds and plant varieties | Seed Certification (TOSCI) | Certification Service is the National seed committee is
Trials (National Performance Institute is in charge of responsible for service through its expected to develop

Trials) Regulations 2009
establishes the NPT
committee with a broad
representation

National Performance
Trials

conducting National
Performance Trials test
for varieties bred in
Uganda or imported
into Uganda.

regional
representations, the
two sub committees of
the national seed
committee should
develop guidelines for
NPT

among other tools,
the guidelines for
National
Performance Trials.
Currently,
performance trials
are carried out by
the Rwandan
Agricultural Board.

Quality control
and Seed
certification
agency/entity

KEPHIS is the central
agency in charge of seed
certification issues in
Kenya. In addition KEPHIS
is key member of NPT
committee and National
Variety Release

The Tanzanian Official
Seed Certification
Institute (TOSCI) has
overall responsibility for
seed certification, quality
control and for
ascertaining quality of

The National Seed
Certification Service is
the Ugandan agency
responsible for seed
certification and quality
control/lab tests.

Quality control and
certification are under
the national seed
service of the Ministry
of Agriculture.
Standards for quality
control and certification

The Variety Release
committee is
expected to develop
certification
guidelines. There is
no certification per
say happening in
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committee.

Qbs

are yet to be developed.

Rwanda

Seed production

Section 3 of the 1975 Act
provides for regulations
to be promulgated by
ministerial order in
respect of seed
production. Regulations
were promulgated in

The Seed Act 2003
provides that the minister
shall by order prescribe
the plant varieties and
standards for seed
production. Standards
not yet prescribed by

There are draft Seed
Regulations 2011
providing guidelines and
setting the standard for
seed production, variety
registration, seed
processing and

The Act provides that a
ministerial order should
set the standards for
seed production. But
such standards are not
yet in place.

The seed Act 2003
provides that the
minister having
agriculture in his
portfolio shall
determine by decree
the standard for

2009 as Seeds and Plants | ministerial order marketing quality seed

(NPT) Regulations production
Seed Section 3 of the 1975 Act | operty Rights in the There are draft Seed The act provides for The Seed Act
marketing/com | provides for regulations the minister shall by Regulations 2011 norms on the provides that he
mercialisation to be promulgated by order prescribe standard | providing guidelines and | conditioning, packaging | minister of

ministerial order in
respect of seed
processing and marketing

for seed processing,
importation and
distribution. Standard yet
to be promulgated by
ministerial order

setting the standard for
seed production, variety
registration, seed
processing and
marketing

of seeds for the purpose
of commercialisation.

agriculture shall
provide regulations
for the processing of
quality for the
purpose of
commercialisation.
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Annex 2- Workshop Report on the Development and Implementation of IPR
in Sub Saharan Africa - Nairobi, 3-4 October 2012

Introduction

The Workshop on Development and Implementation of IPRs in Sub-Saharan
Africa was held back to back with the workshop on development and
implementation of ABS in sub-Saharan Africa. While the latter took place from 1%
to 2™ October 2012, the former was held on 3" and 4™ October 2012. This report
is a synthesis of the conclusions that were made at the workshop, following various
presentations and discussions with the participants. The participants were drawn
from the following countries: Kenya, Uganda, Tanzania, Burkina Faso, Rwanda
and the Netherlands. The participant from Namibia attended the workshop
inasmuch as Namibia is not one of the IPRs project countries. A table summary of
the presentations made is at the end of this report.

In drawing out the conclusions below, each presentation was followed by
discussions and as a result various propositions were drawn out. These
propositions were later on presented to the participants and discussed. The
discussions that followed led to the conclusions summatrized below.

Summary of conclusions

1. Participants observed that the UPOV system of ptiote of plant
varieties may stimulate private sector breedingweiger, in its current
form, it does not recognize informal seed systelhany small holder
farmers in sub Saharan Africa access seeds antinglanaterial through
the informal seed systems. UPOV should open uplaee for Member
States to recognize the importance of informal ssedems in their IP
policies and legislation in supplying seeds to fansn

2. Consideration should be made by countries to créidterent levels of
protection of intellectual property rights, incladi plant breeders’ rights.
One way of doing so is adapting the scope of faqmietlege, so that the
same may vary between crops and farming system.eMenythe main
difficulty is in defining the different levels ofrptection in practical and
legal terms. Depending on the crop and farmingesysthe interests of
the private sector may not necessarily be compmeanisy allowing
smallholder farmers to save, exchange and sell. deefact, such a
differentiated system could stimulate smallholdearnfers to
incrementally uptake improved varieties and progjvety move them
towards the levels of protection most favourablthtoprivate sector.
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3. In most African countries, quality seed control gnammes are still
evolving. Even where these programmes have dewdlogle
homogeneity of compulsory quality control ruledddo take into account
the different farming systems that exist in therdoy As a result, some
farmers are able to access quality seeds whilerothe not. Rules
prohibiting or criminalizing sale and dealings witmcertified seed,
further turn the quality control system into a beErrto access seeds.
Quality Declared Seeds (QDS) offers an alternafimecrops, areas and
farming systems in which highly developed seediguebntrol activities
are difficult to implement or make relatively lgtimpact. QDS can also
be a channel to enhance accessibility and adopficertified seed from
the formal sector. It also facilitates the recognitand reward for farmers
as local seed producers. Some countries alreadgmee QDS in their
seed laws (e.g Tanzania) and other countries shmrdider extending
similar recognition.

4. Farmers’ varieties (landraces) are well adaptedh& agro-ecological
conditions where they are found. They are usefuimaintaining crop
genetic diversity and contain traits that are intatr for modern plant
breeding. Their conservation and use should beusaged. There is
therefore a need to conserve, recognize, catalapeiment or register
farmer varieties at all levels. However, the caonds, which these
varieties must fulfill prior to being conservedcognized, catalogued,
documented or registered, should be different fritvose for formal
varieties.

5. As a form of protecting intellectual property rightn agriculture,
geographical indications remain unexplored in sah&8an Africa. Yet,
In other countries, particularly in Europe, geodnapl indications are
used as tool to protect agricultural products. Tineyefore hold potential
to stimulate African agriculture. There is neediévelop legal and policy
frameworks to support awareness and legislation gegraphical
indications.

6. Public and private research institutions need tolement appropriate 1P
policies. These policies should balance the intere§ the smallholder
farmers as well as commercial players and withompgromising public
interest. A differentiated IPR system could be pprapriate framework
through which public institutions may implement IPBlicies. Licensing
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of public owned IP is one mechanism to ensure khesltaken by the
private sector.

7. Creation of awareness on the role of IPRs in afjueiand the various
IP instruments including licensing amongst farmbrsgders, researchers
(public or private), policymakers and governmemntasessary.

Summary of presentations made at Workshop on Development and Implementation of
IPR in Sub-Sahara Africa - Nairobi, 3— 4 October 2012

Presentation Presenter

Summary of policies on IPR and Seed systems in Africa Bram De Jonge

Status of IPR legislation and implementation in relation to
various seed systems in participating countries

Burkina Faso Adama Zerbo
Rwanda Antoine Nyirigira
Tanzania Canuth Komba
Uganda Joseph Bazaale
Kenya Evans Sikinyi
The Netherlands | Anke van den Hurk
3 | An Introduction to Integrated Seed Sector Development Peter Munyi
4 | Geographical Indications for Africa Peter Munyi

Propositions: The role of IPR in formal and informal seed Bram De Jonge
systems

Bringing different levels together Bram De Jonge

72



Annex 3- Workshop participants

Didier Balma (Commission Nationale de Gestion des Ressourcgmddnétiques, Ministere de la
Recherche Scientifique et de I'Innovation, Burkiaso;balma_didier@yahoo )r

M. Boniface Soumayila Bancé (Direction des Conventions Internationales en @nati
d'Environnement, Ministere de I'Environnement et daveloppement Durable, Burkina Faso;
bancebo@yahoo)fr

Joseph Bazaale (Ministry of Agriculture, Animal Industry and Fishes, Uganda;
jbazaale @yaho0.co.uk)

Martin Brink (Centre for Genetic Resources, the Netherlands N)CGhe Netherlands;
martin.brink@wur.nl)

BramDe Jonge(Law Group, Wageningen University, the Netherlartuiam.dejonge@wur.nl)

Mukonyi Kavaka Watai (Kenya Wildlife Service (KWS), Kenyanwatai@kws.go.ke)

Veronicah Kimutai (National Environment Management Authority (NEMA)Kenya;
vkimutai@yahoo.com

Canuth Komba (Ministry of Agriculture, Food Security and Coopgves (MAFC), Tanzania;
cgkomba@gmail.com)

Miriam Kyotalimye (Association for Strengthening Agricultural Resdmain Eastern and Central
Africa (ASARECA), Ugandam.kyotalimye @asareca.org)

John Mulumba Waswa (National Agricultural Research Organisation (NAROUganda;
jwmulumba@yahoo.com)

PeterMunyi (Wageningen University, the Netherlangster.munyi@wur.nl

ZachariaMuthamia (National Gene Bank of Kenya, Kenygmuthamia@yahoo.cgm

Filbert Mzee (Nafaka / Feed the Future, Tanzalfimzee @nafaka-tz.org)

DanielNiyikiza (Rwanda Agriculture Board, Rwandé&nyone2000@yahoo.fr)

Antoine R.Nyirigira (Rwanda Agriculture Board, Rwanda;nyirigira@yahoo.Jr

EdwardinaOtieno (Science and Technology, National Council for Bceeand Technology (NCST),
Ministry of Higher Education, Keny&dwardinaotieno@yahoo.com)

Frederic O.Otswong’o (Kenya Industrial Property Institute (KIPI), Mitig of Industrialization,
Kenya;fotswongo@kipi.go.kefredotsw@yahoo.cojn

73



EvansSikinyi (Seed Trade Association of Kenya (STAK), Kengsikinyi@stak.or.kKe

MarcelinTonye Mahop (Law Group, Wageningen University, the Netherlanasye2169@aol.com)

Toivo Uahengo (Ministry of Environment and Tourism, Directoratef Natural Resources
Managementiuahengo@met.na

Ankevan den Hurk (Plantum, the Netherlands:vandenhurk@plantum.nl)

Theo van Hintum (Centre for Genetic Resources, the NetherlandsN)C@he Netherlands;
theo.vanhintum@wur.nl)

AdamaZerbo (Direction Générale de la Propriété Industrielinistéere de I'Industrie, du Commerce
et de I'Artisanat, Burkina Fasperboa@yahoo.Xr
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Annex 4: Resource persons met during field work

Kenya

Milton Lore , Chief of Party, Kenya Feed the Future Innovatangine, Block B, 4 Floor, Peponi
Plaza, Off Peponi Road, Westlands, P.O.Box 4500€.@&.00100 Nairobi, Kenya. Emalil
Milton.lore@idd.landolakes.com

Dr Richards Jones Agribusiness Program Leader, IFDC, East and ®oatAfrica Division, ICIPE
Duduville Campus, Kasarani, Thika Road, P.O.Box 7200100, Nairobi, Kenya, Email:
riones@ifdc.org

Simon Kibet Kogo, Head-Seed Certification & Plant Variety Protectidkenya Plant Health
Inspectorate Service (KEPHIS); Emakibet@kephis.orkibet2003@yahoo.com

Mr Fredrick O. Otswong’'o (Patent Examiner, Biological Sciences/Traditiofalowledge Unit,
Kenya Industrial Property Institute (KIPI), Minigtiof Industrialization, P.O. Box 51648 — 00200,
Nairobi, Kenya; tel. +254 (20) 6002210/1; websutsvw.kipi.go.ke e-mail: fotswongo@kipi.go.ke
fredotsw@yahoo.cojn

Dr Evans Sikinyi (Executive officer of the Seed Trade AssociatibiKenya (STAK); Secretary of
the Eastern Africa Seed Committee (EASCOM); e-negilkinyi@stak.or.Ke

Robert Lettington, Independent Consultant, Nairobi, Kenya, e-m@édtt@yahoo.fr

Mr Peterson Wambugu National Gene Bank of Kenya, Kenya Agricultural Bagh Institute
(KARI); P.O. Box 30148, 00200 Nairobi; e-maikerupw@yahoo.cojnhad to cancel the planned
meeting, but answered a questionnaire by e-mail.
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Burkina Faso

Mr Adama Zerbo, Responsable Service National de Liaison de I'Oggtion Africaine de la
Propriete Intellectuelle, Burkina Faso, Emakrboa@yahoo.fr

Mr ablasse llboudou, President Association des Grossistes et Dettslidintrants Agricoles, 04 BP
8462 Ouagadougou, Burkina Faso, Enmdilassy@yahoo fr

Mr Didier Balma (Secrétaire Permanent, Commission Nationale detidBegsles Ressources
Phytogénétiques, Ministere de la Recherche Sdigmif et de ['Innovation, 01 B.P. 476,
Ouagadougou 01, Burkina Faso; tel. +226 5030826%90247360; e-mail: dbal@fasonet.bf;
balma_didier@yahoo)r

Mr Boniface Soumayila BancgDirection Générale de I'Environnement, Directaes Conventions
Internationales en matiére d'Environnement, Mingstde I'Environnement et du Developpement
Durable, 01 BP 6486, Ouagadougou 01, Burkina Fedo; +226 50313166 / 70263857; e-mail:
bancebo@yahoo)fr

Mr Mouhamed Drabo (Expert en Décentralisation Rurale - Gouvernanoeale, Spécialiste en
communication pour le développement; tel.: +2263R005; e-maildraboh@yahoo.jr

Mr Somanegré Nana(Primary NFP CBD Ministere de I'Environnement et du Developpement
Durable, 01 BP 6486, Ouagadougou 01, Burkina Fass; + 226 50 31 31 66; e-mail:
somanegre26nana@gmail.com

M. Joseph N. Ouedraogo(Chef de Service, Service National de SemencesiisMre de
I’Agriculture, de I'Hydraulique et des Ressourceslieutiques, Direction Générale des Productions
Végétales (DGPV), 01 BP 1764, Ouagadougou 01, Barkiaso; tel. +226 50361101 / 76650951; e-
mail: nisall0@yahoo.cojn

Dr Sibidou Sina (Directeur Général, Centre National de Semencewskeéres. Ministere de
I'Environnement et du Developpement Durable, 01 B2 Ouagadougou 01, Burkina Faso; tel.:
+226 50356111 / 50358013 / 70258574; e-nwdil: sina@yahoo.fsibsina@fasonet.ppf

Mr Roger Zangré (Directeur, Agence National de Valorisation de ie¢s de Recherches (part of
CNRST).

Prof. Jean-Didier Zongo (Geneticist, Unité de Formation et de RechercimeSa@ences Vie et de la
Terre (URF/SVT), Université de Ouagadougou, 03 BP170uagadougou 03; tel. 70266496; e-mail:
zongojd@hotmail.coi
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Tanzania

Mr Esteriano Mabhingila, Director Business Registration and Licensing Ayer(BRELA),
Lumumba Street Corporate Building, Emailahester@ymail.com

Dr Fidelis A Myaka, Director of Research and Development, MinistnAgficulture, Food Security
and Cooperatives, Dar es Salaam, Enfaihyaka@yahoo.com

Mr Filbert Mzee, seed Specialist, NAFAKA Staples Value Chain AityivUSAID Contractor for
Feed the Future Tanzania, P.O.Box 1275, Morogarazadnia, mailfmzee @nafaka-tz.org

Mr Patrick Ngwediagi, Registrar of Plant Breeder’s Rights, MinistryAdriculture, Food Security
and Cooperatives, Kilimo Il Building, Mandela/KilonRoad, P.O.Box 9192, Dar es Salaam,
Tanzania, Emailngwedi@yahoo.com

Mr Canuth G. Komba, Head of Seed Unit, Ministry of Agriculture, Fo8ecurity and Cooperatives,
Kilimo I Building, Mandela/Kilimo Road, P.O.Box 9P, Dar es Salaam, Tanzania, Email:
cgkomba@gamial.com

Dr. Hamis H. Mtwaenzi, Head National Performance Trials and DUS at thezfinian Official Seed
Certification Institute (TOSCI), Morogoro, Emaiimtwaenzi@yahoo.co.uk
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Uganda

Edgard Tabaro, Advocate and Partner, Karuhanga, Tabaro Associdiegpcates and Solicitors,
Chambers Esami House, Plot 52 Bombo Road, P.O.Bi36& Kampala, Uganda, Email:
edgardtabaro@ktassociates.co.ug

Mrs. Mercy Kyomugasho-Kainobwshg Manager Intellectual Property, Uganda Registratio
Service Bureau (URSB), P.O.Box 6848 Kampala, UgaBdail: mkyomugasho@ursb.go.ug

Mrs Elizabeth N. Tamale Assistant Commissioner, Ministry of Trade, Indysind Cooperatives,
Farmer’'s House, Parliament Avenue, P.O.Box 7103, mixaa, Uganda,
Elizabeth.tamale@yahoo.com

Dr. Joseph Bazaalge Head of National Seed Certification Service, Mini of Agriculture, Animal
Industry and Fisheries, P.O.Box: 102 Entebe, UgaBdwil:jbazaale @yahoo.co.uk

Ms. Miriam Kyotalimye (Association for Strengthening Agricultural Reséario Eastern and
Central Africa (ASARECA), Ugandan.kyotalimye @asareca.org)

Mr John Mulumba Waswa (National Agricultural Research Organisation (NARQJganda;
jwmulumba@yahoo.com)

Dr Godfrey Asea Maize Breeder and Team Leader of Cereals Prograthe National Crops
Research Institute, Uganda, Email: grasea_99@yeatiwo.
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Rwanda

Mr Jean Gapusi, National Focal Point FAO International Treaty Btant Genetic Resources for
Food and Agriculture, Email: gapusirj@yahoo.frgapusirj@gmail.com

Mr Desire Makuza, Intellectual property Office, Rwanda DevelopmeBoard, Email:
desire.makuza@rdb.rw

Dr Daphrose Gahakwa Deputy Director General, Rwanda Agricultural Bhdfigali, Rwanda

Dr Celestin M. Gatarayiha, Head of Coffee Division, National Agricultural gort Development
Board, P.O.Box 104 Kigali, Rwanda, Emajatarayiha@hotmail.cor g.celestin@naeb.gov.rw

Daniel Niyikiza, Seed Specialist, Rwanda Agricultural Board, KigaRwanda, Email:
danyone2000@yahoo.fr

Mrs Louise Kanyonga, Registrar Intellectual Property Office, RwandavBlepment Board, Kigali,
Rwanda

Mr Lawrence Mukamana, IFDC Rwanda Kigali Office, Emailawrence@ifdc.org

Dr Claver Ngoboyisonga Maize breeder, Rwanda Agricultural Board, KigRwanda, Email:
c.ngaboyisonga@yahoo.com

Mr Byakweli Jean Marie, Senior Agricultural Policy Advisor, DFID RwandaEmail:
jmbyakweli@yahoo.coror j-byakweli@dfid.gov.uk

Mrs Marie Jeanne Mutajogire, Seed Unit, Ministry of Agriculture, Kigali, Rwaad Email:
mutmj@yahoo.fr

Dr Asiimwe Theodore Breeder, Rwanda Agricultural Board, Kigali, Rwand Email:
asiimwetheo@yahoo.com
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